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T O T H E 
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MOST GRACIOUS SOVEREIG>y, 

WITH that duty and humility which becomes a 
loyal and obedient fubjedl, I offer up to your 
royal patronage the learned works of a prudent, grave, 
and pious Judge ; the author dcceafed and now with God. 
When he left the world, he left with me thefe prcciousj 
fruits of his travel in the common laws of England ; and it 
hath been my care to fend them abroad for the public 
good. It was firft in my purpofe to dedicate them to 
your facred majefty ; the grand MECiCNAs of the com- 
mon law ; affuring myfelf, the ufcfulnel's to be fuch, and 
your majcfty's difpofuion fo princely, that you would not 
deny to receive them with a gracious hand. But un- 
happily hindered of my purpofe, to mine unfpeakable 
grief, by the extreme difficulty of public addrefs to your 
majclly's facred perfon, divided from your good fubjedts 
by the cruel, wicked, bloody, and defpcrate praftices of 
horrid intruders and ufurpers, inforced to yield to the ne- 
ccffity of the times, I fent forth the two former works of this 
eminent Judge, with a Preface only, to encourage gentlemen 
in the ftudy of that law ; which I conceived was the bed way, 
not only to evidence your majefty's mod jull, undoubted, 
and hereditary right to your three imperial crowns, of your 
now again famous and flpurilhing kingdoms ; but like- 

I wife to rcftore your majefty to your prerogative royal, and 
to give you that fupremacy which is due to yQUi( lovcreign 
luthoricy. 
CRO. iitiz. PART i; A iin^ 



THE EPISTLE DEDICATORY. 

And now thofc black and bloody clouds are hnppily 
difpcllcd by ihc miraculous bright nefs of your majelty** 
prcfcnce, to whom ihould I dedicate the works of this 
learned Judge but to your royal goodncfs, to whofe fervice 
1 have devoted my tongue, my pen, my heart, and all the 
' offices of my life; and upon whom not only the eyes, and 
hearts, and hopes of all your own loyal fubjeds (delighted 
%o fee the moderation of your government), but of all the , 
proteftant world, are fixed (a^ the true heir and real in- 
heritor of your royal father*s graces and virtues, our late 
king of ever-bleffcd memory, and now mod glorious faint ! 
and marxyr) ; whofe divine and heavenly inftrudions, to- ; 
gether with the gifts of nature and grace, wherewith God 
hath richly ftored your princely mind, calls you to great [ 
matters, and promifeth great efftfts, and fills with gre^t , 
hopes all thofe that fear God ; who eftccm you as a plant 
pf God's own fctting, which he drclfeth with his own hand, 
watercth with his grace, and daily frudificth to his glory. 

Royal Sir, the reflitution and prefervation of the law, ; 
juftice, government, and the happy policy of our civil 
flatc, next under God, is due to yourfclf ; being to this .* 
natipn another Charlfmaine. For as it was his imprefs 
upon the leverfe of his coin, ** cJeam fy^ceptorum cujlos ' 
** CaroUiS magnus^*" fo may it truly, next under ** defenfor 
** fideiy*' be engraven upon the circle of your crown^ ' 
^* Legis Anglican de CuJ^gs Carolus fcctindus,'^ 

Which law of England is nothing elfe but an artificial 

perfcdion of reafon ; and therefore my Lord Coke tells 

VS, " If all the reafon that is difpcrfed into fo many fevcra^ 

f Heads were united into one, yet he could not make fugh 

** a law as the law of England is ; becaufe by many fuc* 

*' cefiion of ages, it hath been fined and refined by aq 

*• infinite number of grave and wife men, as now by the 

♦^ learned labours of this reverend Judge; and by long 

•* experience h grown to fuch pcrfedion for the govern-? 

^^ mcnt of this realm, as the old rule may juftly be 

-'>»* verified of it, " Ntm,uem oportet tjj'e fapicutiorem l^gibus\^ 

* No man out of his own private reafon ought to be wifcf 

(#)C».Lif.97.b. « than the law, which is the pcrkdir^ of reafon (</)." 

Neither is this law fofprince and people only as they.' 
|)e in a body politic^ but alfo for the fingulay benefit of tbe^^ 



THE EPISTLE DEDICATORY. 

diurch of God, the rights and Jlbcrties whereof the com- 
mon law maintaineth inviolably; being, zs. J udgt Forte/cue 
dcfincth the fame, " SanSiofanUa jubens bonefta^ prt,bibenf^ 
«' fue contraria (hy The fame in effedt which Cicero faith W De Laodi- 
h bis fecond book de Natura Deorum, Lex e/i reBi pro- gi^i^Xp/!** 
aptioj prnvi eft depuljio. Wherefore religion and the law 
do (land together, do mutually uphold each other, and are 
concentered in their original and end ; they both come from 
God, and tend to God, And as religion, fo the law was 
given, ut cives faciat bonos^i2AX.\i the philofopher; and there- 
fore the law in a chriftian ftaje is not only convenient, but 
neceflary, that no ftate can ftand and flourifli without it. 
Hence it is, that where religion doth find a due regard, a 
confcientious pradice, and the law a willing fubmiflion, 
and a cheerful obedience ; there, if anywhere in the world, 
the prince will be glorious, and the people happy. 



EXCELLENT SOVEREIGN, 

YOUR weighty affairs do call me off, and command bre- 
vity. I will yield obedience in both, but muft firft hum- 
bly crave your pardon in ufing your moil illullrious name in 
I the dedication of thefe books. It hath been no unufual thing 
to dedicate to kings the writings of famous men ; nor will 
it be inglorious to your highnefs to vouchfafe tbefe your pa- 
tronage : for whilft you countenance worth and worthy 
men, your virtue will cbntend with your fortune, and your 
goodnefs bear up an equal balance with your greatnefs ; and 
then fliall the deceafed author, in thefe deferving works of 
his, live before you, who for his mere merits was made a 
Judge of this realm by your royal father, according to that 
ancient and honourable rule and way of law preferment 
mentioned by Fleta, nee prece^ nee pretiOy nee pr^mio: and 
having Ikilfully and faithfully ferved in that place above 
fixteen years, and, by his exceeding care and pains in that 
fervice, worn out his weak and aged body, humbly pe. 
titioDcd his majefty, that he might render up the office 
RE gave him, and wholly retire into the country. 

To which petition, your majefty^s royal father gave % 
jAoft gracious aofwer^ mentioned at large in my Preface t0 

A % the 



THE EPISTLE DEDICATORY. 

the Third Part (^) of this worthy Judge's Reports, though 
fSrft printed, which cannot be exprefled but in his own words, 
without injiwy to his incomparable ftylc, viz. " to the 
^* end all our loving fubjeds, who have and fhall faith- 
** fully fcrve us (as we declare this our fervanc hath 
** done), may know, that as we {hall never cxpeft, much 
^^ lefs require or exa(ft from them performances beyond 
^' what their healths and years Ihall enable them ; fo vvc 
" ihall not difmifs them without an approbation of 
<^ their fervice, when we fhall find tbcy deferve it, much 

" lefs expofe them in their old age to negledt, &c." 

And thereupon he continued him flill Judge of the king's 
bench, and gave him the like allowance and fee he paid 
to the reft of the Judges, till a certiorari came from the 
great Judge of heaven and earth, to remove him from a 
human bench of law to a heavenly throne of glory. 

And novv 1 bcToech your majefiy, as the jiift payment of a 
due debt ro the honourable alhes of this worthy Judge, my 
dear father in-law ; and as the earnefl of a far greater, ro 
the father of our country, your facred majcfty ; to accept 
this poor oblation from the heart and hands. of him, who 
makes it his daily prayers, that you may live lor.g, and 
triumphantly reign; and that your Sceptre mav, like 
Aaron's rod, bud and blofTom, and be an eternal telli- 
piony againll all rebels. 

YourMajci'^y's 

Moil loyal SuLje-fl, 
And obedient Sen-ant, 

HARBOTTLE GRIMSTON. 




imrs, Croke 



tluv wc-ie cnii;l<:(J by U)c crignjdi cdiior, adt/pLccJ hy the: pitl". nt editor 
'^jv^ diC hciw irkTicd to by liini, in l!ic 
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^' TREASON is the life of the law/' faith that grave 
4\^ father and iage thereof. Sir Edward Cokea 
" Nay, the common law itfelf is nothing but learned 
" reafon, or the perfection of reafon, gotten by much ftudy 
** and obfervation ; which, by many fncceflion of ages^ 
" hath been fined and refined by an infinite number of 
" grave and learned men ; and by long experience grown 
** to fuch a perfedtion for the government of this realm, 
" as the old rule may be jullly verified of it ; No man of 
" bis own private reafon ought to be wifer than the law (a). ^ .^ ♦*. 

*' This law," as faith the fame author, ** confifteth of s^aifo 3*9^.6** 
" three parts. — First, On reports and judicial records.-^ 
" Secondly, On ttatutes contained in adts and records of 
" parliament.- — And Thirdly, On the common cuftoms 
" of the realm, grounded upon reafon, and ufed time out 
" of mind, &c." 

The conftrudion and explanation of all which belongs to 
the Judges of the realm [b). For though the law is the rule, 
vet in itfelf it is but mute ; thh Judoi- is lex Icquens^ whofe (^) doke inft, 
judffmentj and reafons piven in tourr, Iclt thev Ihould vaniih ]^^' ^* ^^""^ 
With the breath that uttered them, or being written m the me- tydwis i^urpra 
mory of the hearers only, Ihould be more frail and fluid than «/^:'^ ferpttiim 
human nature itfelf; the wiiduni of our former kings ap-^^'^'/"''^*' '" 
jiointed four Reporters, to conunit to v/riting, and truly t0C0Jccina.130.ai 
deliver, as well the Words fpo!;cn, as the judje:nknrs and fj^J^s^commen! 
reafons thereupon given in our courts at IVeJlminfur. taries. 
They were chofen men^ and conferred all together at the ^jlfj^'^^^R^^"* 

• This Prtface wal ouginally afRxed to Croh Charlts, ^SmV.^. 

A 3 n\;iV\T>^^^* ^^"^^ 



THE PREFACE. 

fttaking and fetting forth any book of Reports ; which 
book, in refpedt of the number of the Reporters and their 
approved learning, carried great credit, " as juftly it de- 
•* ferved,*' iaith Mr. Plorxden. Hence it is that all our 
Year Books of Law-reports, from the beginning of the 
reign of king Edward the third until the latter end of 
king //<f»ry the eighth, received their being, and continue 
their repute with us to this prefent. It we have fince 
failed in the number of the perfons reporting, it hath been 
amply recompcnfcd in the grandeur and authority of one 
fingle author, Sir James Dyer, Chief Juftice of the com* 
mon plenty by whofe great learning, and afliduous ftudy, 
the faid judgments and kw refolutions have been tranf- 
mitted and perpetuated until the twenty- fourth year of 
the reign of the late queen Elizabeth ; fince when there 
Bath not been any continuation or dependance of term or 
t?ine in the Lerd Coke's Reports, or in any other approved 
law-author to this prefent, whereby a conftant feries or 
diary of our law refolutions in our courts at Weftmir^lery 
rmgbt have been propagated unto us ; by which interjliti- 
mn, in- thefe licentious times, non tarn refcripa et judicum 
fcitaj quam propudis et faveriorii literature impropria im* 
modice fcaturiunt. A multitude of flying Reports (whofe 
authors are as uncertain as the times when taken v and the 
caufes and reafons of the judgments as obfcure, as by 
Ifvhom judged^ have of late furreptitioufly crept forth ; 
whereby inftead of that plentiful and profitable increafe, 
which thofe fields, thus by a vigilant hufbandman tilled, 
would have yielded to our ftudents ; we have been enter- 
taioed with barren and unwarranted products, infalix to* 
Mum et fteriles in;^*^;. which not only tends to the depraving 
the firtt grounds and reafon of our ftudents at the common 
law, and the young pradtitioncrs thereof, who by fuch 
falfe lights are milled^ and thereby their clients- caufes 
cither delayed or mifcarried^ and multiplicity of law^ 
fuits rather cheriflied than fijppreflTcd ; but alfo to the 
contempt of our common law itfelf, and of divers oup 
former grave and learned Juftices and profefl^s thereof ; 
Whofe honoured and reverend names have,, in fome of th« 
laid books, been abufed and invocated to patronife the 
indigefled crudities of thofe plagiaries; the wifdom, 
gravity, and juftice of our prefent Juftiees not deeming 
Bor deigning them the lead approbation or countenance in 
any their courts; purfuing therein the judgement and 
pradice of the reverend Sir Henry Hobart, who, 
when Sirjiant Hinditty Tdrmia.^ Mich. 20. Jac. at the 

common 
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common pleas bar, Jn Godfrey Waders Cafe^ vouched for 
authority ualx^oh^s prin/ed Rcporu^ dcmanckd of him bjr 
what warrant thofe reports of Dalison's came in print. 

Having therefore many, or rather dnc continued fiftr 
years work by me, of thefummary Reports or Commentaries 
of that grave, pious, and learned Juftice, Sir Georob 
Croke, Knt. which he began about the time when the Lcrd 
Dyer ended his Reports, and is uninterruptedly continued 
by him (our author) until near his deceafe ; and not 
willing to deprive this prefent age or pofterity of {ti much 
good ; fearing alfo left after my deceafe they Ihould be ob- 
truded to the public by anin curious law hand, or, through 
fordid ignorance of fome others, be proftituted in the con- 
temptible pamphlet 'drefs and charadter of fuch their blind 
and milhapcn Reports (dignutn patella operculum) y as fome of 
our late Jufticcs and profeflbrs of law arc in that kind 
abufed(tf); whereby the very majcfty of the law is prophan-* 
ed, the authority of Heporrs leflencd, and the matters in their 
books rendered lefs ufeful to our ftudents ; I have taken upon 
me the refolution and tafk of extradting and extricating 
thefe Reports out of their dark originals; they being 
v/ritren in fo fmall and clofe an hand, that I may truly fay 
they 'SJf: folia fybillina^ as difficult as excellent; ^nd have 
thereunto added thefeveral Tables and Indexes of the names 
of the Cafes, and the chief matters therein contained. I 
would have fcnt them forth in their native idiom, the 
proper and peculiar phrafe of dur common law, wherein 
they are fuccinftly, fenfibly, and fully reported ; ** there 
*• being many words in them fo nppiopriared, as ihat they 
** cannot be fo legally exprefled by any other word, or by 
•* any periphrafis or circumlocution (/>)," if not otherwife (^;Co.Lit.9,», 
by prelcnt authority inhibited. In regard the whole work ^<>-^^-4'S9-6i 
is too voluminous to be comprifcd in one i)ook, I have, 
according to the ancient method obfcrved in our Law Re- 
ports, reduced them to the numbcfr of our kings and 
queen in whofe reign taken -, and as well in obfervancc of 
the advice of ihe Lord Coke to the ftudents oi our common 
law, *« th'at they Ihould firft read the later Reports, be- 
*' caufc for the moft part the later rcfoUnions and judg- 
•• mcnts are the farcft^ and therefore bcft to feafon them 
*• therewith at the beginning, both for the fettling of 
^ their judgments^ and retaining them in memory ; and 

{a) There be certain le^^al formanties and il&htch are obferved by uur author in the 

cerrmontes pecuIUirly api>ro]9riated afVd an- creation of ftrjeaAts at law, Uq, And Uj-^h 

tkfitly eontinutd anionfA ot ; fo as they I conceive are the v.ritLr.f erf the orders ar.d 

ton DOW to be eflentials of the law itfelf, records of courts in fuch ptc.iiiar hands, 

md 4MTght not without the fupreme autho- the printing of Law Reports in chclr pro^et 

lir/ hm oban^ed or diltiftd : Aioh are thofe letter and native language, 

ii 4 ** ^'^^ 
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•* are caficr to be underftood than the 2Lr\ticnt(a) ;" as alfo 
for that I would in a feafonable time provocare ad vivosj 
citusinyiu upon Tacitus" grounds, and not improperly in his o»*n 
11 Agric. -vvords, ic being now, " ultra quindecim annos {grande mor^ 
** talis ^evi fpatium) in quibus multi fortuitis caftbus inter cide- 
** runt ; pauciy et ui ita dixerim, non modo aliorum^ fed etiam 
*' ncjiri fuperftites fumus^ exemptis e media vita tot annis, 
•' quiius juvenes ad feneSutem^ fenes prope ad ipfos exaif^ 
** ^tatis tirmincs per ftlcntium venimusJ*' — * Above fifteen 

* years (a great part of man's age) wherein many have 
' been wafted by ufual chances, a few of us only remaining, 

* that have over-lived, as I may fay, not only others, but 

* alfoourfclves, fo many years fubduftcd out of the midft 

* of our life, in which we proceeded infilencc from young 

* men to aged, from aged almoft to the grave.' — In which 
fpace, the chiefcft both at bench and bar have been taken 
from us by death ; feme few only, who were then anteftgnani 
with them, and uo^primi ceriiin foro noftrolVeftmonafterienJi 
remaining alive with myfclf (who for the greateft parr of 
the time in taking thefe Reports, had the honour to be at 
the feet of this Gamaliel)^ whom I may vouch to atteft 
with me the candour and integrity of our author, as well 
upon the bench, as in writing this work ; wherein he never 
fought to draw to himfeif the glory of any argument or opi. 
nion delivered by another, bur, were he at the bar or bench, 
hath faithfully fet down his faid judgment or opinion, and 
yielded him his due commciulr»tion. I have therefore ^r/? 
publifhed the laft part of his Reports, confifting of fuch 
choice judgments and refolutions only, wherein himfeif 
was both Judge and relator ; who, without oftentation, 
might have fitly applied that of Syracides unto himfeif : 
•' Ego uliiimis evigilaviy tauquam is qui fpicas legit poft mef-- 
" fores ; profeci l/CriedidJione domni, et tanquam vindemiator^ 
*' implevi lore alar is la cum : covft derate^ me mibi mnfoli labor dfje^ 

leisaakut •^ fed omnibiis qu^rentibus erudiiicnem.'* — * 1 am awaked up 
iall of all, as one that gathcrcth after them in the 

* vintage ; in the bkfling ot the Lord I am increafed, 

* and have filled my wme-prtfs like a grape-gatherer ; 

* behold, I have not laboured for myfelf alone, but for all 

* them that feek knowledge/ — 'Jo whofc worthy memory 
I think mylclf obliged, pritr-libaminis loco aliquid parentari. 

This reverend judge Sir Geokge Croke was dcfcended 
of an ancient and ilkillrious family called Le Blount. His 
anceftor in the time of the civil dilfcnfion betwixt Tork 
and Lancajler (as Juflice MarkbanK taking part with king 
Ed'Voard the fourth, was relegated during the reign of king 
//^;/ry the fixth ; and as Justice FoRTi;scvE, fiding with 

Heriry 
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Henry the fixth, abfcntcd himfclf in the time of kmg 
Edward the fourth, fo), being a fautor and affillant nnto 
the houfc of Lancajier^ was inforced ro kibdiict and con- 
ceal himfclf under the name of Croke^ till fuch time as 
king Henry the feventh moft happily reconciling thofe 
different titles, this our anceftor \n his poji/iminium^ alTum- 
ing his ancient name, wrote himfcU Croke alias Blount 
^that of Blount being altogether omitted by our Judge's 
father upon the marriage of his fon and heir Sir John 
Croke with the daughter of Sir Michael Blount of Maple- 
Durham in the county of Oxon), 'J his Crofck alias Blount 
had ilTue Sir John Croke (grandfather to our Judge}, who, 
being a fix-clerk in chancery, was reftraincd marrying, 
until enabled by the ftatute of 14. Hen. 8- and -being in statute 
much favour with the king, was by him made one of ttiQ '4-^^^-^^p-^ 
mailers of chancery. He took to wife the daughter of 
S:r jfimbrofe Cave oi LeiceJlerJJoire^ Knight, by whom he had 
iffue Sir John Croke of Chilton in the county of Buckingham^ 
Knight, a man of great modefty, charity, and piety ; who, 
in the year of queen Elizabeth^ was b;^ her made the 
firft high iherifffor that county, divided from Bedfordjhire. 
He took to v^'Ue Elizabeth^ the chu^yhtcr oi yilexanderUnt on, 
Efq. and by her had ilfue five for.s. viz. Sir John Croke^ 
Henry Croke, our author Sir Georgt. Croke, Pr^ul Ambrofe 
CrokCy and IFilliam Croke. Sir John CroLe, eldell fon of Sir 
John, inherited his father's virtues and fortunes, and was 
very famous for his wifdom, eloquence, and knowledge in 
onr laws. Being Speaker of the parliament in the forty- 
third year of the reign of queen Elizabethy he received 
\i\% ehgium 2X. the end thereof from her majcfty; that he 
had proceeded therein with fiich wifdom and diferction, 
that none before him had deierved better. He was re- 
corder of London; and in Eoficr Term, in the firfl year of 
the reign of king James the full uas knighted, and mode 
ferjeant at law ; and in Eafter Term in the fifth year of the 
faid king advanced by him ro be one of his Juftices of 
the then court of king's bench ; v/hcrc he fo continutd 
until the twenty-third of Jann'iry^ in the feventeenth year 
of the faid king's reign ; at which time he departed this 
life at his houfe in Holborn, leaving behind him a plentiful 
cftate and iflue. 

Henry Croke the fccond pjn, and Vaitl Amhrofe Croke the 
fourth fon, were grave profelTIjrs of the common law ^ 
2od the lafl of them reader of the Inner-temple. 

JVilliam Croke^ the fifth fon, was a man of an bumble 
fpirir, and pioufly difpoled, addidling himfclf wholly 10 ii 
country life. 
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great day wherein all muft render an account to the Supreme 
Judge of their adtions) was an humble fuitor to the late 
king for his writ of e.^fe, which was denied, and jet in 
cffcdt granted. And for the rarenefs, I (hall recite both 
petition and anfwer, which are as followeth, &c. 
\ 

TO THE KING'S MOST EXCELLENT MAJESTY, 

THE 

HUMBLE PETITION 

O F 
YOUR MAJESTY'S HUMBLE SERVANT, 

Sir GEORGE C R K F, Kkight, 

ONE OF THE JUSTICES OF VOUR BENCH, 
HUMBLY SHEWETH, 

** THAT he having by the gracious favour of your 
*' majefly's late father of famous memory, and of your 
*^ majefty, fervcd your majcfty, and your faid late father, 
** as a Judge of your majcfty's court of common picas, 
" and of your highnefs* court called the king's bench, above 
^* this fixteen years, is now become very old, being above 
•* the age of eighty years : and by rcafon of his faid age 
•* and dulnefs of hearing, and other infirmities, whereby 
" it hath pleafed God to vifit him, he findeth himfclf dif- 
** abled any longer to do that fervice in your courts, which 
*' the place rcquireth, and he defireth to perform ; yet is 
^^ defirous to live and die in your majefty 's favour : . 

** His tnoft humble fiiit is, ik at your 7}jajeftywill be pi t\T fed to 
*^ difpenfe zvith his further attendance in any your riia'ufiys 
*^ courts \ that fo he may retire him f elf and cxfe:i God^s 
^* good pleafure^ andj during that little remainder of his 
^^ ///^, pray for your majefty s lon^ life and happy rei^n, 

GeoPwCE Croke." 

THE KING'S ANSWER. 

•* UPON the humble addrefs, by the humble petition 
" of Sir George Croke, Knt. who after many years fcr- 
*' vice done both to our dcceafed father and our fclf, as 
•* our faid father's fcrjcant at law, and one of his and our 

** Judges 
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*^ Judges of our benches at WeJimiKjliry hath humbly be- 
*^ fought us, by reafon of the infirmity of his old age 
*^ (which difableth him to continue to perform to us that 
** fcrvice he much defircih to have according to his duty 
*' done^, his further attendance might be by us in our grace 
'^ difpcnft:d with; to the end all our loving fubjedts, who 
*' have, and Ihall faithfully ferve us (as we declare this our 
^' fervant hath done) may know, that as we Ihall never ex- 
" pec?:, much Icfs require, or cxadl from them perform- 
^* ances beyond what their healths and years fhall enable 
*• them ; fo we (hall not difmifs them without an appro- 
** bation of their fervice, when we Ihall find they Ihall 
'' have defervcd it, much lefs expole them in their old age 
*^ to ncgledl : As our princely teftimony, therefore, that 
*• the faid Sir George Croke being difpenfed withal, proceeds 
'* from us at the humble requeft of the faid Sir George 
*^ Croke (which we have caufe and do take well, that he 
*' is rather willing to acknowledge his infirmity, by his 
*' great age occafioned, than that by the concealing of the 
*' fame any want of juftice fhould be to our people), and 
*^ not out of any our icafl: difplcafure conceived of him; 
«* do hereby declare our royal pleafure, that we are graci- 
'* oufly pleafed, and do hereby difpenfe with the faid Sir 
*^ Ceorze Croke^s further attendance in our faid bench at 
*• IVejtminfter^ and any our circuits. And as a token of 
** our approbation of the former good and acceptable fer- 
** vice, by the faid Sir George Croke done to our deccafed 
*' father and our fclf, do yet continue him one of our 
*^ Judges of our faid bench. And hereby declare our fur* 
«* thcr will and pleafure to be, that during his the faid 
*^ Sir George Croke's life, there ihall be continued and paid 
*'• by us unto him the like fee and fees as was to him, or 
*« is or ihall be by us paid to any other our Judges of 
'^ our faid bench at IVeftftiinfter^ and all fees and duties, 
" faving the allowance by us to our Judges of our faid 
** benches for their circuits only.'* 

Soon after, this good Judge (having been an early 
labourer in the Lord's huibandry, and endured the heat 
of the day till the eleventh hour, whereby he obtained the 
promiled penny of this life, which Wifdom hath in ftore 
for her children, viz. length of days on his right har.d, 
and on his left richer and honour) made an holy retreat to 
his houfe at Waterftoke in Oxfordfijire^ where, full of af- 
furance thatChriil would be unto him in death advantage, 
be not long after cheerfully refigned up his foul into the 
bapds of him that gav^ it. And Uj^on his tomb, iVvtie 
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4frcftcd at the charges of his virtuous lady and relidb, 
Mary^ the daughter of Sir Thomas Bennett Knight, for the 
falling memory of his name, whofe fervice deferved the 
favour of his p/ince and country, there is this infcription : 

Georgius Croke Eques Juratus^ unus Jujlitiariorum de 
ianco regis ^ judicio linceato et animo pr^fenti in/ignis y veritatis 
baresy quern nee min^e nee honos alkxit , regis autboritatem tt 
popu'i liberiatem aqua lance liiravil ; rei/gione cordalus, vita 
innoeuusy manu expanfa^ corde bufnili pauptres irrogavit ; mun^ 
dum et vicit et deferuit anno ^etatis Jiuc . LXXXIL annoq\ 
regis Carol i Xt^IL anncque domini MDCXLL 

Whcreunto I fhall fubjoin. 



Korat. fib. 



^Cui pudar^ et Juftititc for^r 



^^ ^ ** Incorrufta fides i nudaque 'Veritas : 

^ " ii^uaudo uiiam in*venient par em /*** 



-Unto whom both modcfly. 



" And jufdce fiftcr (faith, from fcandal clear) 

^* And naked truth : when will they find a p^r ?" 

Concerning the whole work itfelf, I may, I think, and 
not immodcftly, ufe the words of the Roman Praco pro- 
' claiming the ludi secularbs, " Venite et videte quod nem$ 
*' mortalium vidit aut vifurus efty' a work of our Law Re- 
ports by one man taken and continued beyond a Jubilee ; 
whereof this part contains the Cafes of fo late time, that 
thereby it hath the advantage of former opinions concern* 
ing mod of the ^ceres controverted in the elder books, 
giving a refolution to many of them ; and hath alfo clearly 
cxphiincd fcvcral of our late ftatutcs, delivered divers moft 
exaft rules for pleading, and carefully fet down all legal 
formalities in the creation of Serjeants at Law, Jutlges, &c, 
with other the ceremonies and orders of their precedency, 
their times of fitting in courts keeping of tlfoins, ad^ 
journment of Terms, and other fuch ancient rights and 
ufages of our common law ; whereby the honour and very 
being thereof hath been prefervcd. Of all which I would 
remind our Undent of the obfcrvation which is given him 
by Sir Edward Coke, *' That there is no knowledge^ 
** cafe, or point in law, feem it of never fo little account, 
" but will ftand him in ftcad at one time or other ; and 
(«)Co.iit 9.a. " therefore, in reading, nothing to be pretermitted (^)/' 

The method herein ufed is likewifc confiderablc ; not 
being fluffed with the pleadings at large, and their many 
continuances, with the fame arguments at bar and bench 
reinforced pro et contra ; but here the cafe is Ihortly ftated 
according to the points- in law' therein to be difcuffed and 

adjudged. 
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.adjudged, tlie reafons plainly and fuccindtly laid down, and 
yet the matter intended truly uttered, and, as near as may be, 
in the name and words of the party who'delivered it, and the 
former authorities to warrant the fame fummarily vouched ; 
fo as the book is (ad compendium pr^eparatus quantumq% ratio j.^^ j.. ^ 
pajfa eft ; ita moderate reprejfus^ ut nee prodigaftt in eh copidj in ipiii. Eoiy- 
nee damncfa concinnitas) already abridged, and, as far as the biit.in^ipu. 
fubjeft matter will permit, equally balanced ; fo as neither 
its affluence (hall cloy, or its concifenefs be a lofs to our 
ftudents. This book alfo paffcth, in furety of law, moft of 
our former Reports, which were chit fly compofed of the 
fudden fpeeches of the Juftices, upon the motion of Cafes 
by the ferjeants and counfellors at the bar. But hioft of Piowdj^roiogne 
the Cafes herein be matters in law tried upon demurrer, |^^^^^^^>«^"^* 
or by fpecial verdift, containing matters in law, which both 
were di^bated by thofc of the bar and bench to the utter- 
moft ; and in the end allowed, or, for the caufe fliewn, dif- 
allowcd ; and whereof the author bimfelf had a copy, 
ftudicJ, arf>ued, and after great deliberation gave his judg- 
ment or refolution in every of themi and fo they be moft 
firm and fure to truft unto. 

And whereas it is the advice of Sir Edward Coke to 
ftudents, " that they fliould look not only to the cafes 
** reported, but unto the records of the pleadings and ^^^^' Pw- 
** judgments therein, which much confirm the crcditof the (a^^^ut. 
•* report, and the reader's furety of the law (a)\' in moft of 37^-a- 209.217. 
the Cafes here reported, the number roll, when and where 
I entered, is prefixed ; that thereby if any fcruple or*doiibt 
of error Ihould be in the report, the ftudent might have a 
ready recourfc thereunto^ And herein alfo I ftiall further 
fecurc you, that a3 already, before the publiihing hereof, 
moft of the prefent Juftices have had a perufal ot the au. 
thentic and original manufcript books of thefe Reports, 
compofed in their genuine language ; fo when the reft of 
them for the public good (hall, either in their original or 
by tranflation, be made common, I ftiall with the fame 
care and reverence, like another Pi sane letter (b)^ pre- 
ierve them, as choice monuments of his great prudence 

{o) The emperors from Jm/Hnian^ who Jam ; by reafon whereof it was called 

died 5659 until LotBarM sx. in the year Liftra Pifana-f from whence it hath been 

1x25, fo much negledcd the body of the iince tranHatul to Fhrc/ic*, &c. and is ne- 

civj law, that all that time none ever pro* ver brought forth but with rorc'wli^^ht, or 

feffxjd iu But when the emperor LMtbarius other reverence. Cmr'm. Cr<m. HL. ^fo/.^^S. 

11. took Amilfi, he there f»ond an old S^lilcn^i ^KnTt.itiant v^qr Fviefcut, fol, lo, 

ecfy of the Pandeds, or Digeilt, which as 21 • 
a pitcieitr aMoumcii^ he S4ve to the i^U 

and 
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sjnd unwearied induftry that collcfted them ; and will be 
icady at any time hereafter to produce them for proof or 
confirmation of what I have or Ihall publifh out of them, 
when by the honourable Jufticcs, or upon any important 
occafion, I Ihall be thereunto required. 

I fhall not need to apologi:5e for myfelf in making pub- 
lic thefe Reports, wherein I had the only propriety, by the 
free donation of the reverend author : the work I hope will 
rot need it. If I find this acceptable, I fhall cheerfully give 
birth to the other volumes of this eminent perfon. For as 
it is my comfort (that God hath vouchfaicd), fo it fliall 
be my endeavour, that I may any way (though but thus 
inftrumentally) ufc my hand in the lead fervice tending to 
a general good ; det Deus ut perficiam. 

From my Manor-House o/Gok- HarBOTTLE GrIMSTOJ^. 

HAMDURY, Maj 7/^, 1657. 

" Hrec Jludla adolefccntiam alunt^ fcnc^utcm ohlcHant^ 
" fccundas res ornanty advcrjh perfu^ium prahcnt, 
^"^ deleilant domly non impe'diuyU forh^ fcnio^ant 
** nobifcuniy pcrcgnnantury rujhccintury 

CiCERO pro Archia pccta. 
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TO THE 



FOURTH EDITION. 



TH £ attention of the Editor^ in preparing the 
prefent edition of Sir George Croke's Reports 
for the prefsy has been confined to the following 
alterations : 

The Text, which in many places was unintelligibly 
faulty, has been cautioufly correded, by an attentive 
and careful collation of the laft edition with the former 
editions. 

The Points op Law, each independent of, and 
different from the other, which were frequently crowded 
together in fucceffion in the fame Cafe, have been feparated 
and detached by breaks wherever the fpaces of the 
page would afford the opportunity; by which means 
Its appearance is rendered lefs confufed, and the feveral 
poiiics of law made diftinguHhable at firft view. 

Am Abstract, containing the fubftance of each 
Cafe, has been drawn out into the margin, accompanied 
by references to aH thofe Cafes in the fame book which 
rdate to the folded of it. * 

The Marginal References of the laft edition have 
been examined, and thofe which were found inapplicable 
are ejq>unged. 

CRO. ELIZ. part !• . C -^ 3 To 
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To thcfc corrcdcd references have been added, a new 
and numerous feledion of references to all the fubfequent 
Reporters from the reign of Charles the Second to the 
prefent time, and to fuch treatifes on particular fubjefts 
of law as have been diftinguifhod by their merit and 
authenticity. 

. The Statutes by which any parliamentary alterations 
have been made in the law fmce the publication of the 
laft edition, are cited at the bottom of each Cafe. 

Amokg the notes and references will be diftinguiflied 
feveral which were made from the manufcript of the late 
Lord Chief Baron Parker, in a copy of this work, 
which has been communicated to the Editor for this 
purpofe. 



The Editor takes this opportunity to aflure thofe 
gentlemen whofe frequent correfpondence has flattered 
him by a difcovery of their impatience for the publication 
of this work, that the long delay has not been occafioned 
by any negleft on his part, but has arifen from many 
difficulties, which it was impoffible to forefee or prevent, 
in paffing the work through the prefs. 

The fucceedmg Volumes of Cafes in the reigns df 
James the Firft and Charles the Second are in great 
forwardl^efs, and will be publifiied as foon as poffiblc. 
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t'ofter and Peacock agalnfi Jo, Leonard, Cah u 

Hilary Term, 23. Eli:z. Ro/i ^9$' 

A TTACHMENT upon prohibition againft the defendant, a;* and elm 
/-^ farmer of the parlbnage of Sezenoak in Kfnt^ for fuing ^«^^<^d ^iotc 
^ ^ for tithes of great wood, by the name oi Jilva cadua^ ^'^*^ *'® °^ 
againft the 45. Edw. 3. c. 3. The defendant pleaded, that for 300 ^^wa.,Tid* 
loads of the trees, they were of l)irch, of which by law he ought 6hchoi any a^e 
to have tithes 2iS Jilva c/edua\ and as to the reft, which were of are tythablc. 
oak and elm, they were under the growth of twenty years. Upon ^^^ 55- 
tlic firft it was demurred in Jaw, and upon the fccond plea they j^^^^ ^ . 
were at iflue. After argument upon the firft point by Clerk i. R.'Abrr64o* 
and Weeks of the one fide, and by Fullfr and Tanfield 2. ittV.643. 
of the other, it was adjudged for the defendant, that he ftiall I'lowd. 470. 
liave tithes of birch ; for birch is not fuch wood as the ftatute ^Jj,"*^^*' ^** 
intends by the name of grofs hois, for it is intended of fuch wood cro.jacrioa. 
as fcn-eth for building, and other ufes of a high nature, and not Bunb. 9's. 
only for fuel, as the nature of birch is. And of oak and elm cut ". Mod. 544. 
down before the age of twenty years^ tithes fliall be paid ; for until 3- B"r'« *3»^ 
that a^c they arc not of fuch value as the law re^ardcth for the 
purpofes aforefaid. Therefore, as to the birch, it was awarded 
he mould have a confultation i he having entered a rjon vult uherius 
fxofiqui for the refidue. 



The Bifliop of Norwich againji Pricket. Cah t. 



ACTI 



ION defcandalts magnatum was brought by the plaintiff for Scan, mifr. Hct 
thcfe falfe and fcandalous words, viz. " You" (pr^di^fum for chaig:ng a 
epifcopum innuendo) " *ave writ a letter to me, which I have to Bi^o}.^^Illlhc. 
" Ihcw, which is againft the word of God, againft the queen's g'j'^„''''^ *" ''"^ 
" authority, and to the maintainance of fupei-ftition, and that I Poa.6/. 
*• will ftand to prove againft you." ^^^ y^'ext at iflce ; and at 
the trial at nifi ptius^ the defendant confcfled he fpoke the words, ^* ^^^ \\*^ 
whereupon a writ was awarded to enquire of damages, which were ^ b, Abr.406. 
found to 500 marks. At the day in hanky the Court was not 
tdvifed to give judgment, and the parties were adjourned. After- 
Wards* upon good deliberation, it was av-arded that the bifliop 
fliouid recover tbe 550 marks^ -nd eight pounds for cofts. 
- Vou. I. - B Afterwards 



^ Hilai7 Term, 24. Eliz. In B. R. 

KoiwicB Afterwards the bifhop rcleafed part of thtf cofts.— NoTA, Thi3 
again/i ^^f^ ^^^^ taken out of the record which was entered Hilary. 24. 

Lhz» rot. 39. 
Caie 3, Boxc's Cafe. 

Words aaion- A CTION for thcfe words, •* Thou art burnt and baft the 
able. -TL a Pqx !" After verdift, it was alledged that* the aftion doth 

s.c,Wjnch.4o. not he, for it is not faid he had the French Pox, but it may be 
Ld!^R» m' *^,o;in^tended the Small-Pox ; and for laying he had the Pox generally. 
Strange, 141.'°* "o aft ion Heth. But Wray faid the aftion lieth; for when it is 
I. C. Dig. 184. faid, *' Thou art burnt and haft the Pox,'' it fhall be intended the 
ft. TctmRep. French Pox, which ufually cometh of burmng\ and it was 
^75* adjudged for the plaintiir. 

Vide 21. Jac. I. c. 16. 

Caii 4. Fofter againjl Pitfall. 

fr^a'^Lftai^io F JECTIONE FIRM^. The cafe was, one Brook dcvifed land 
aw^fe^ntailgc^ ^^ ^'^ ^^'^^^ ^^ *^''> ^^^^ remainder over to another, and dieth.^ 
neral, with re- The wife with her fccond hufbaiid ahens this.land by fine and dieth. 
maindcr" to a The queftioH was. If the fon of the feme may enter upon this ' 
Z?*^*^' ■'^"^^ aHenation, by the 11. Hen. 7. c. 20.? And all the Juftices held 
Tc^'^o. ' ^^^^ ^^ *^ direftly within the words of the ftatilte, for that gocth to 
Port. Z4I 514. all eftates in tail, or for life, of the lands of the hulband, or given 
514. by the anceftor of the hufband. But Wray, C. J. Clench, and 

Gawdy held, that this cafe is not within the intent of the fta- 
S^C. I.Leon. ^^^^^ for the ftatute is only intended of lands given by the huf- 
Co!Vit. 366. band, or his anceftor, for the advancement of the wife ; and al- 
4/00.4. ' though this cafe is v/ithin the words, yet it not being within the 
a. Vem. 4?5* intent of the ftatuie, the ftatute docs not extend to it ; and 
i>^b^^'^^ vouched Ea/lonv.Studd€s{a). The remainder of this land is limit- 
Cro"Tac7i73 ^^ ^^ * ftrangcr, and fo fhall not be intended to be for a jointure. 
Com. Rep. where no inheritance is referved to the baron or hrs heirs : and 
369. the meaning of the ftatute is, that Ihe fhall not prejudice the heirs 

a.Bac. Abr.91. of the baron, that the land fhall not defcend to them ; but here, 
CruUfe*'on tipon her alienation nothing reverteth or dcfcendeth to the heir 
Recov. 15S. of the hufband, and fo is clearly out of the flatute. — NoTA, ' 
'•^Plow 4.* ^^ ^^'^^ adjudged, 21. Eli%. that if the baron be feifed of land in 
rl!confirm!d "gbt of his wife, and they levy a fine, and the conu fee grants a 
by siTncn. 8. rent to them in tail, the baron having ifTue, dieth, the feme 
c. 36.' * alieneth the rent, this is out of 11. Hen. 7. c. 20. {b) for the rent 

cometh in lieu of the land. 

CAit 5. Lord Norrice againf: The Marquifs of Winchefter. 

^. tenant in tall, -p^j^OR to reverfe a common recovery had by the anceftor of 
^fuffcrtaner- ^^^ Lord Marquifs againil Lionell Norrice^ who was' tenant in 
roneous rccov^e- tail, the remainder to the plaintiff. The defendant pleads a 
ry. The com- rcieafe of all errors by Thomas Chaplpan the laft vouchee, and the 
monvouchct common vouchee, and demands judgment, &c. Plowden, yir 
dlc'wuhoofi^ ^*^ defendant, argued, that all the burden lieth upon the laft 
fcfc^! mpyre-V^"c^^^^» ^'^^ ^^ ^^ ^^ make recompcnce to all, and therefore he j 
wtrib it by writ is to bring error, and fo he may rclcsfe errors, and bar all others j i 
of error. and fo it is adjudged i^^Edw. 2. ''^ Error'' 90. But allthe Jufticet \ 

RayiD.03.Skia. 247. Comb. 8. Salk. %%o, i.B«c. Abr. 553* Cowp. 701, i. Term Rep. 73S. .^ 

rcfolved 4 
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red the contrary, for the common vouclice is put in only for Nor«ic« 

, and in trnth he renders nothing ; and therefore it is againft ^ "f*"*?^ 

n that his releafe (hould bar others that have the lofs, and 

entitled to have remedy by the reverfal of the judgment. ,^p^wj|j^^g^ 

\WDY. If execution be fued arcainfl the common vouchee, foa, p.wiii. 119! 

he renders in value, then* upon fuch an averment, the lofs 3' ^'-^i^ »o*- 

; upon him, his releafe ihall bar the others /quod ^VRAY 

'f:tj ; biit here he renders nothing, and therefore fhall releafe 

ing. They all agreed that the cafe of 17. Juliu. 2. was 

law ; and it was adjudged tliat the releafe was no bar. 

Green's Cafe* Ca»i «. 

^.CtlONE FIRM^. The cafe was, a prebend let land to if ^ ''>- rcce;tt 
ItefTi for years, rendering rent, and a re-entry for non -pay-' '^"'■**^'^^|^^^^ 
. 1 he rent was demanded and was not paid, and two days Fnj the kffec'i 
the leffor received the rent of him, and maketh him an ac- po'ifcOion, jt 
ince by the name of his fermor : and if this recqipt doth bar ^^ars his right of 
if his Ve-cntry, was tlie qucftion. And it was clearly rcfolv- re-entry for noo- 
at the bare receipt of the rent after &? day was no bar, for it dayTt^waTdu^ 
duty due to him ; but a diftrefs for the rent, or a receipt of poit. 210. 
rnt due at another day, wns a bar, for thofe afts do affirm ^ Lton. 262. 
flee to have lawful poflcflion: fo If he maketh him an acquit- 3. co. 64. b.* 
, with a recital that he is his tenant; and in this cafe by calling Co. Lit. an. b. 
lis fermor, it is a full declaration of his meaning to continue ^ ' 5- *• 
lis tenant; and it W2(§ adjudged that the entry was not lawful, ^^p. 243. 482. 

Dougl. 57. X, Tcnn Rep 262. 2. TcrmRq>.42 5« 

Tanfield's Cafe. Case 7, 

!ras agreed by ill the Jiiftices in the common pleas, that the Debt by grantet 
mtee of an annuity for years cannot have an aftion of debt «f annuity. vide 

I • ^1 '' • I . port. 268. Zqk, 

e arrearages durmg the term iil the annuity. Ydy, ^^g^ ^^ 

Swann's Cafe. c^" 8. 

^ /aid to be adjudged, that iii covenants perpetual, if they Scire facias. 
once broken, and an aftion of covenant brought, and a re- ^ ^^^^ 
r updn it, if they be aftcrv\'ard5 hio\Qn,:i fare facias fliall he had \\ Bi.*Kcp?S44. 
the judgment, and need not bring a new writ of covenant, i. TerinR.38S.* 

Valentine Hyde againji Hill. Caik 9. 

CTlONE FIRM^. It was held upon evidence, that if baron Iflue bom ^ 
id feme Englifhjgo beyond fea without h'cence, or tarrv there ^^^°**^^"^.*^*«"** 
be time limited by the licence, and have ifliie, that the iffue^^co^^3 ^^*' 
alien (tf), and not inheritable, contrary to the opinion ofvaugh.'279. 
EY, I. Rich. 3. pL 4. 1. c. Dig. 297* 

lf»0 Car. 2 c. 6. children born penalties of tneafon or felony in E*r)fAi)ir/ or 

fc fvtmlt out of the King's domi- IreianJ, or in the fcrvicc of an afier enemy. 

m declared to be naturaLbom fub. And the privileges of 7. Ann. c. 5. thus cx- 

li bj 7» Anne, c $• the tbiJJnn of plained by 4. Geo. 2. c. 21 . are extended by 

■Mnt fuhjtai^ bom out of the 13. Geo. 3. c. 21. to all children born out 

Imbnce, ilijill be deemed naitt^l- of the King's allegiance, whofe fathers arer'if 

p bf 4. Cei>. a. c. 21. thii is iitUdtoiYicr\%ht%oinaturaLUrnfubjeai.Si% 

bjbcii chUdrtp whofe fathers at alfo 12. and 13. Will. 3. c. a. f, a. and 

Wtltii^hinStk are natural.bom fijb- 25. Geo. 2, c. 39, 
19 BHsmim* Kud not iiMbJe 10 chff 

^ ^ Eaftct 
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', Cai» 1. Ecclcftade againft Maliard. 

An award can- TT^E B T, upon an obligation to ftand to the award of J. ^ 
ootordcrany aa I 1 ^j^^ awarded tliat one of the parties fhould pay to tbe/on i 

^ a ih!!^. ^^"^ *^ ^*^^ P^^^y 5^- ^'"^^ ^^^ bequeathed to him ; and f< 

P6ft. 70. 432. ^ot payment, aftion was brought ; and it was adjudged that the aSio 
did not lie, for he was not bound topay or tender the money, bein 
ITsaundfViy! ^ftranger to the award. In AficL Term, 18. and 19. Eliz. it was ac 
juLov. eiijs! judged between /fifwry Norwich and Simon Norwich ^ that, whei 
I. Saik. 74, they were mutually bound to ftand to the award of Sir Edwat 
Montague, of all demands, &c. who awarded that Simon Norwich 
with three fureties, fhould be obliged to Henry Norwich for it 
payment of a certain fum, it was a void award ; for the arbitrate 
had no authority to award any thing concerning a third pcrfon 
but in that cafe it was faid, if the award had been to pay lol. t 
y. S. or that the party fhall be non-fuited, or difcontmue an ac 
tion, it had been a good award, for they are afts to be done by tt 
party himfelf; and if he tendereth the lol. to 7. S. and he rcfufetl 
or offers to be nonfuit, or difcontinue the a£tion, and tl: 
court refufetb, the obligation is fayed, but he ought to plel 
tender of payment, and offer to be nonfuited, &c. fide 22. Hen. i 
46. 17. Eaw. 4. 5. 18. Edw. 4. 22. and 19. Edw. 4. i. 

Caii a. Margaret Marihairs Cafe. 

A gcnmlpar- inRRpR, to fcverfe an outlawry in petty treafon ; and alledj 
Iffkned^ ^ r ^^* ^^^ whcrcas the offence was committed in the reign i 
Jf^J^^^"^"**^ queen iWir/, that 1. Efiz. a general pardon w^as made of a 
outlawry, if the treafons and felonies, that noiwithftanding 3. Eliz. fhc was waiv< 
lurty had not an for this treafon. — The Court faid that the pardon was not genera 
opipartunity pf ^nd that they were not to take notice of it, it the party doth not tal 
F^^V^' advantage of it ; but it was held that flie may have a writ of crn 
^' upon this matter (a), becaufe Ihe had no aay in court before 1 

(a) ^lUFTt. plead this matter, but always made default : as if one hath a n 
Vide 3.10(1.231. icafe to plead, and upon ^Jcire facias he is returned mi/7, fo as J 
6. Co. u. never had day to plesul it, if judgment be given upon his defiiBl 
»• ^* ^^' 30*' he fhall have an audita querela ; but if he had been retume 
I!^kL*!-* " warmdy' and appeared, and did not plead it, and judgment 
M^HswkVfy^. pycn, be bath no remedy upon the rclcafe. 



Eafter Term, 24. Eliz, In B. R. 5 

The Lord Montague ^?g-^/;;^ Sheppard. ^ Cam 3. 

'TRESPASS. It was held by tlie Court, that a tenant by copy of CopyhoWcr. 
* court roll cannot by the common law take trees tor houie- ^^^- *9*- 499* 
boot, hedge-boot, and cart-boot, &c. as tenant for hlie or years ^** 
nwy do which have an eftate certain ; but a copyholder hath not ^'^^^f '^j^^.^^* 
this liberty, except by fpecial cuftom, and fuch cuftoms are ^^'^ i^^^Mod!*]^.^' 
many manors, and are good. 22. Mod. y;g^ 

CUb. Ten. 236. I. B. Abr. 485. Ld. Ray. 551. 3. Term R,.p. 391. 746 • 

Vaft cfgainjl Gavvdy. Caie 4. 

DEBT upon an cfcape againft the defendant, guardian of the To enable a de- 
Marfhalfca, for UifFcrin^ T. B, who was in ^^^ecution ^^"^*'^^|^"^^^^ 
at the plaintifPs fuif, to cfcape. The defendant pleads <^hat ^"[I^^^J^J/Jj^J," 
he did not fufFcr him to efcapc ; and gave in evidence tliat tiic king's 
the faid 71 B. brought an attaint (a) to reverfe the judgment ; iKs^chiiaveaHir- 
and upon his prayer die Court did bail him, that he might prole- ca-tiunaiy power 
cute his attaint cum cffciiu : but this bail was not entered upon J,"" i'l'!'^*^'^ u wm 
record. — It was held by Wr ay, C. J. and the other Juftices, that cxonc.atj the' 
the evidence was good, aiid that the Juftices by their authority may g;ioi.r from 
difcharge the party of the execution, and do it upon good confide- ^/' /*'* '^^ * n<^ 
ration ; anH the Juftices ufe to command the marfhal to bring the ^^^^ *^" ''*''' 
prifoner before them to their chambers, and it is a good difcharge Dy^^^ ,^^^ 
for him : for the marlhal of himfcif cannot fufFcr tlic prifoner Cro. Car. 14. 
to go out of his lioufc by Ifo/ion or otherwifc ; but by the com- 3.^'o-44- «. 
mand of the Juftices he may remove him, allliough it be to an- /^\^iV ^^* . 
other county, and it is no efcape. The efcape fuppofcd here is for ^*^|^j^^^J^"^° 
letting him to go by bail, which is the a£l of the Court and not of rendered ob- 
the marfhal, and may well be given in evidence. Wray faid, Toietc, by die 
that upon execution fued after vcrdift, although the party fues an prai>ice of 
attaint, the Court ufually doth not bail him ; ^r the verdift is in- ^;a51[on^n"^o„ 
tended true 'till reverfed'; but fometimes the Juftices upon good 3.Bj.Coin.4oj! 
confideration will bail him: and here although the bail be not 3. Burr* 393. 
entered, yet the plaintiff for his benefit may caufc it to be enter- ***'^« 309* »n 
cd, and then he may have sl fare facias upon the bail, and fo is "^'"• 
I not at any mifchief. And afterwards the plaintiff was nonfuited. 

TheCountels of Suflex againjt Wroth. Casi 5. 

'TPHE cafe was, land was aflured by the Earl of Suffix^ by aft of Conftniftion of 
^ parliament, to his wife for her jointure, the rcverfion in fee powers. 
to the carl, of the manor of Burnham^ with a proviso for the^^'^'^^^' 

► earl to make leafes for one and twenty years, rendering the an- g] co. 69*. 

I cicnt rent. The carl makes a leafe for one and twenty years, 1. Leon. '3 ^ 
rendering, &c. and before the end of it makes another leafe by 3- Leon. 130. 
t indenture to the leflec for one and twenty years, bearing date 4' Leon. 61.6^, 
■ 30th March, to commence at Michaelmas following. It was ad- yX. 2!*- 
I judged a void Icafc, bccaufc for the time it is a leafe in reverfion ; cro. jac. 318. 

> and if he might make a leafe to commence at the Michaelmas 3. BacAb. 416. 
following, he might make it to commence twenty years after. i.Ld.Ray 169. 
The ftatute intended not to give him that liberty ; and it being a [.^wpl^i^''' 
fiber ty and power, it muft be ftriftly purfued. The land was ^55^*,^ 
aflured to the countefs for her jointure,' which is favoured in law; Dougi. 53. 193, 
Ifid if the carl might make leafes one after the other, ftie ftiould 565* 
never have bcncfitof her jointure ; which tlic ftatute did uot'mttiviL. ^•'l:^' '^''^- 

B3 Tumvf ^^o.,^C, 



Trinity Term, 

24. Eliz. In the Queen's Bench. 

Sir Ghriftopher Wray, Knt. Chief Jujiice. 

Sir Thomas Gawdy, Knt. 1 

John JeofFries, Efq. ? Jujlices. 

John Clinch, Efq. ' J 

Sir John Pophaiii, Knt. Attorney General. 

Sir Thomas Egcrton, Knt. Solicitor Genera/. 



Caib t* 



Edwards' Cafe, 

ItUdanrfcrto A GTIQN for thefe words, " Jq. Edwards did wrzp gMn^ 
charge a tn^n A\ " powder in a picce of tow, and laid it under my 
wi^hawin/w/tp X A. ii window, and put fire to it, minding to burn my 
•a.-Poft.i"^^ houfe."— Wray, C J. held that the words arc aft ionable ; 
>5o 3o8« Wh * ^^^ ^y ^"^^^ fpecch the plaintiff's good name is impaired : fo tq 
56?. 618.888. fay, *' he lay in wait in the highway /V//^«^;>;^ to murder me.** 

Ydv. 58. And the plaintiff hjid judgment. 
». R. Ah. 454. ^ . J t> 

' Caix 9. Dorrell againjl Collins* 

An exception !n Tj^jECTlONE FIRM^. Upon not guilty, the jury found that the 
»)cafe, which* -L-' maftcr and fcholars of the college o£ Sinkford w^ere feifed in, 
*v*^rf'^i^°'* the time of Hen. 8. of the n)anor of Hodley, of which the place, &c. 
yM?^!tlZ ^^ P^^^^^» ^^^ ^^^ ^^ ^^^^^^ ^^^^^ "^ Lamhehurft (except the manor 
Hob. I70. of Hodleyy iT\ Kent and Sujfex) to 7- 5- ^r years : and they further 
J. Wood, 141. find, that the maftcr and fcholars had no other lands in Lambc^ 
8b. T©uch. 75. hj^fji than the faid manor. — The queftion was, jf the manor paf- 
feth by tliic leafe ? And all the Court held, that it being found 
they had no other land thari the manor, thp exception is void, be- 
- caufc it goeth to the whole thing demifed ; otherwife of an excep- 
tion of part. 

In-con^n^an BuT an exception was taken to the declaration, becaufe ^hc 
Jmereft under kn plaintiff conveyed his intereft by an adminiftrator, to whom the 
idminiftrttion jirchhijhop of Canterbury did grant adminiftration of alKthe goods 
ranted by an ^[ ^^^ 1^^^^ in Kent and Suffix ; but doth not (hew how the arch- 
r''<^to<w be' ** f^iP^op granted i^ either as ordinary or by his prerogative : and 
fhcwn 49W ad- this was licld by all the Court, a material exception. But it was 
.fniniftration wag afterwards allcdged, that all the precedents, in this court and in 
^ofited. Poft. ^g common pleas, were fo in general, without fpecial fhewing 
m' tVo *^^' ^^'^ ' *"^ ^"^^ ^^^^ ^^^y would not change tl^e precedents, they dij^ 
Cro*j.c55«. aUowcd tlic exception. 

3. Uv. 173. 2. B. Ab. 442. I. Salk. 38. 4i, Poqgl. 4. 

A term hc!d in A.ND in this cafe it was held, that if an adminiftrator dotb grant 
mau§4roit will' omnia iona et catalla fua^ a term which he hath as adminiftrator 
pociMfsbva ioth not pafi. for it is not fuum^ but he hath it in right of the 

grant of " aU ^ . . . . o 

•• -5;, food* and chattels.- Pptt.164. intcftatc : 



Trinity Term, 24. Eliz. In B. R. 

inteftate : but if one hath a leafe as executor or adminiftrator of Do«»ELt 
the manor of D. and he granteth all his right and intcrcft in the *»g<»i''ft 
manor, the term which he hath as executor doth pafs ; for he had ^°»•*'"^•• 
no other right in it, and his intent is to pals it : but by general 
words it fliall not pafs {a), 

(4) 2. L. Ray. 1306. Cro. Jac. 31S. i. Bro. Caf. Ch. lay. 



Teat's Cafe. cah %. 



D' 



|EBT upon an obligation. The condition of the obligation A condition to 
was, that if the obligor deliver to the plaintiff an obligation, «*ci'Vtran obU- 
in which he was obliged to the defendant, before fuch a day, that ^g^^^^^JJ^^l^' 
then, &c. The defendant fueth the plaintiff upon that obligation, the delivery of 
and recovereth ; and afterwards, before the day, he deli\'rreth the ii after ii has 
obligation to him. — Thequeftion was, if this was a performance ^"F"^'"^"'^ 
of the condition ? ^"^ judgment 

Wr A Y, C. J. and the other Juftices held it was not : although '^^Xr^'' ''' 
the words were performed, yet the intent was not performed ; for Moor, 709, 
the intent was, he Ihould have the obligation for his difcharge ; Goidf. 177. 
which is not by the delivery of it at the day, for it is transferred * : ^-~"' 5»« 
in rem judicatam : and notwithftanding the delivery of the bond, ^3'^** 
yet he may have benefit of the judgment. ^. i^\h, ^o^. 

I. Wood, 299. Bul.N. p. i6x. 

Shelton's Cafe. Cai 1 4. 

T~HE cafe was, leflce for years grants his term by deed, and ^'"^"^ joo** 
-* fcaleth'Tt in the prefence of divers, and of the grantee him- ^^l^"^^ "^"^ 
felf; and the deed at the fame time was read, but not delivered ; p^^^/^^ 5^ 
nor did the grantee take it, but it was left behind them in the qJ^^^ ^^ ' 
fame place. Co. Lit. 36. 

The opinion of all the Juftices was, that it was a good grant; for 7. Co. 137. 
the parties came for that purpofc, and performed all that was re- '• Wood, %^%. 
quinte for the perfefting it, except an aftual delivery : but it 
being left behind them, and not countermanded, it (hall be faid a 
delivery in law. 
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Trinity Term, 
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Sir Edmund Anderfon, Knt. Chief Jujtice* 

Sir William Periam, Knf. 

Thomas Meade, Efq. 

Hugh Wyndham, jE/y. 

Sir John Popham, Knt. Jlttorney General. 

Sir Thomas Egerton, Knt. Solicitor GcneraU 



[ jHftices. 



Cm t. Anonymous. 

What fluu Tea A COPYHOLDER in fee marrieth a woman feigniorcfs of tho 
fufffenft'tm.wd I\ nianoF, and they fufFer a common reco\ery, to the ufe of 
vriut an '^- themfclves for life, remainder over. 

$:/fgiitM'a<Ht Of a. Till* ^f**- if-k 

c'.py icid. -' '^''^' r.eldby ANDEKn;::;, .J. MiiADE, andPERiAM, that the 

pcft. ai. copyhold was extinft ; for h the recovery the baron had gained 

Moor, 185. an cftatc of freehold ; but tiiev all held that by the inter. narnage it 
Cro. jac. ?4. '^as only fufpended. — Meade faid it was adjudged in Newport'^ 
See'*'*B* \b ^^^' *^^ '^ ^ copyholder taK.cs a leafe of the manor, his cbpy^ 
4ri,'ir.d^t'hc * hoW i5 cxtina. 

Cftfet there citedi and %. Bac. Ab. 451. GUb. Ten. 305. a. Term Rep. 705. 



Cask 2. 



Tunbridge's Cafe. 



A dirtrefi for 'y RESPASS for taking his horfes. The defendant juftifieth for 
m^Xc^{^' r ^^Z^ A^/i«/. The plaintiff replieth, that before the trcfpafs 
bu*t not ior rent *^Ppofed, &c. he yokcd the horfes, and tied them to the plough, 
fervice. and the defendant untied them, and took them, &c. 

Poft. 549. The opinion of the Court was clearly, that he may well fever 

4. H/ 6. p|. 7. them for damage feafant : for although they are an entire diftrefs 
>.°kcb. 596.* "when annexed to the plough, and, ^s Anderson (aid, if the 
j! Sid. 440. plough or cart by chance fall upon a man, and kill him, as well 
422. the horfes as the cart, &c. are forfeited ; yet in this cafe they may 

j.RoU. Ab, be fevered. 

Invent «. MANWOOi> faid, there is a difference in the books : when the 
J. Bqrr. 5^9. diftrcfs iS for rent- fervice, there they cannot be fevered ; for they 
arc an entire diftrefs, and he claimeth no intereft in the land, but 
only a rent or fervice, with which the land is charged {a). But 
in a diftrefs for damage feafant, the party doth claim the land itfeif, 
and he may have feveral aft ions for trefpafs for every horfe ; for 
everyone ot them doth trefpafs. And the plaintiff had day to amend 
l^is replication. 

^ /•'^' • («) See 2. Will, and Mar. c 5. 8. Ann. c. 14. 4, Oeo, a. c %%. and n. Ceo. 2^ 

^ •• 19. ^. Lit. 47. b. 3« Bi. Com. 6. i^y 

^fichaelipaa 



Michaelmas Term, • 

24.. and 35. Eliz. In the Common Pleas. 

5/r Edmund Andcrfon, Knt. (^a) Chief Jujice, (-)Moor,ii«. 

Str William Periam, Knt. 

Thomas Meade, Efq. . Jujlices, 

Hugh Wyndham, Efq. 

Sir John Popham, Knt. Attorney General. 

bir Thomas $igerton, Knt. Solicitor General, 



Bennet's Cafe. 






Casi 1. 



COVENANT. The cafe was, ^, did covenant with B. to in what manner 
make fuch aflurance as his counfcl ihould advife. The a«>ndifionalci>. 
queftions were two : Fuji, If B, muft give notice ? Sccojid- "^"^ ^" ^* 
/,, What notice was fufficicnt ? PotTy ;o8. 

The Court held clearly that£. muft give notice of tlie aflur- 404.' 
ancc, for othcrwife -//• doth not know his counfcl or their advice ; 5. co. 19, ao. 
and B. is not onjy to fhew him the aflurance that he is to make, x. Co. 3. b. 
but is to permit him to read it, and to go to his own counfel to M<>or,i43-i8i. 
confider it ; and J. is to have convenient time after the aflurance f °x|Jin^^' 
(hewn him, to pcrfeft it. — ^Anderson, C, J. faid, that ife^g"^ ^' 
B. himfelf doth devife the aflurance, and make it, j4. is not Onnow'i,N. P. 
bound to perform it; for he is only to make the alTu ranee that 'S9« 
the counfel of B. fhall advife, and not that which B, himfelf 
fliall devife ; and it is a good plea, that concilium non dedit advifa- 
mtntum. 6. Hen. 7. ph 

Anonymous. cah t. 

ANDERSON, C. J. faid, that if one dcvifc land to J, S. in a devife of the 
fee, and after by the fame will devife that land to J.D. for hfe, '^•"^^land to A. 
both parts of the will fhall ftand ; and in conftruftion of law, the ^?' J;^^*"**.,^^ 
( devife to J.D. Ihail be firft. So if a devife be to J. S. in fee, and b'{o!1^{^oZ 
I afterwards, in the fame will, the land be dcvifed to J. D. in fee, -rf. in fee, and 
I they are joint-tenants. thin to ^. ii fee, 

Meade faid, that cafe had been often moved, and always *^'***** * J**"**" 
nilcd, that the devife is good to them both, and they fliall take as p^ft^Yi^. 3-p, 
tenants in conmion, or at leaft as joint-tenants. And Anderson 431. 
iaid, and it was agreed by the whole Court, that if a termor de- co.Ut. iia6. 
vifctli to J, & fo much of his term as fliall be arrcar at the time «• Co. 95. 
of his death, tliis is a good devife for fo much of the term as re- p5^^" *'®' 
p»inccb at his de^ j and the cafe in Brqoke is good hw- qto,\1^1^^ 



lo Michaelmas Term, 24, and 25. Eliz, In C. B, 

Ca« 3. Clay's Cafe. 

Writs viz. of A WRIT OF PARTITION being awarded, the Court was m- 
fwtition, which r\ formed that at the time of the partition made, the ftieriff was 
ftcrlff^doan "^^ ^pon thc land in pcrfon, as he is to be; and it was prayed 
aft in hii own that the writ Ihould not be received, but a new writ awarded. 
pcrfon, cannot The opinion of jMeade, Wyndham, and Periam was clear, 
fcc executed by (Anderson, C. J. ifiing abfcntjy tha? tliey may well examine 
tTmay*blf in! ^^^^ niatter before the return and filing of the writ ; and there- 
qbircd imo^^bc." ^pon they examined the undo r-flier iff, and he confcfled that he 
foie thc return was thcrc, but not thc fherifF himfelf ; and thereupon the writ was 
is filtd. {laid, and a new writ awarded. And they held the fame law 

I. Jones, 389. "^'^s in all cafes where the words of the writ are, " that the 
Booth, 245. ** flicriff fhall go in his own perfon," as in an accedas ad curiam^ 
t4t.f. 148. wa/It\ rcdijjlifiny if exception be taken at bar before the return of 
^rHcn '^^- ^'^^"^ ^^ received : but if thc fherifF in fuch writ returncth, that 
^^.Co.iiT '' '^^ ^^^ tiicre in proper perfon, and this return be received, and 
Hob. 13. * the writ filed ; then the Court cannot examine it, for the return is 
Jcnk. 181. good, and the party can have no averment againfl the return, nor 
S.C0.51. can have error. And Meade faid, he had fccn it fo ruled as 
f:^-^5. here. 
Dyer, 104. 
s. Inft. 390, Dftit* 34« F. N. Br. 188. c. Sed vide %• P. Wms. 9x. 

Ca« 4. Anonymous. 

A grant to /f. CNAGG, ferjeattt^ moved this cafe. An abbot and convent, by 
kx Hfc with re- ^ deed indented under their common feal, granted to baron and 
'"*|7^.^° ***^ feme, being tenants for years in pofleffion, that they fhall have 
•^™*J*;^' the lands for tiie^ lives; and granted furtlier by the fame deed, 
children nor. that after their deaths their children fhould have the land for 
the word le- forty years. 

oiainder be The qucflion was,* If the children take any benefit of this 

nmed in the grant, not being parties to the deed ? And by the opinion of 
Toft, i»i. 354. Meade, Wyndham, and Periam, clearly, they fhall take by 
741,' way of remainder, altliough there be no . word of remainder in 

the deed ; and as a remainder they n>ay take, though they be not 
Ptowd. 159. parties to the deed. 
Dyer, 125. * 
Co. Lit. 9. J. Roll. Rep. 319. i. Wood's Con. 2i3, 

Caii 5, Anonymous. 

Anaaion wtht O NAGG moved this cafe, and demanded the opinion of the Judges 
«/# lies for fee- *^ in \i^ y. s, with a gun at the door of his houfe fhoots at a 
We b ^°mif- ^^^^' ^"^ ^y ^^"^ fiv^th his own houfe, and the houfe of his 
chancc/ar!d*not neighbour; upon which he brings an aftion on the cafe generally, 
an aaioD m tbi and doth not declare upon the cuflom of the realm, as 2. Hen. 4. 
nfimm. ^/jg. for negligently keeping his fire, 

J. Lev. 359. The qu^ion was. If this aft ion doth lie ? And all thc Court 

i/Saik. 19. held it did; for the injury is the fame, although Ais mifchance 
Dto^rf *??' was not by ^ common negligence, but by mifadvcnture : and if 
"^' ' he had counted upon the cuflom of the realm, as 2./%if.4. the a£tioa 
(«) Vide had not been well brought ; yet confuetudo ngm eft communis lex («)• 

6. AniL c. sxf KingU9{ 



Michaelmas Term, ^4. and ^5. Eliz, In C. B* 11 

Kinguel againjl Jo, Knapman. Cai» 6^ 

r\EBT upon a bond. The condition was, that " whereas there An executor it 
*-^ " were divers pontroverfics between the plaintiff and ^^. bound to per- 
." Knapman, and a ftranger, the plaintifF and the faid J, Knapman [^""^^^ 
*• fubmitted themfelves to the award of John Coxfin ; and the de- l^rd agadnft*" 
** fendant bound himfelf in two hundred pounds to the plaintifF, his teiUtor, aJ- 
" that Jo, Knapman fhould perform the award on his part," &c, thouifh the time 
The arbitrator awarded, that the faid Jo, Knapman fhould pay to o^ p»fonninc« 
the plaintifF tliirty pounds, vi%. twentv pounds at Eafter, and ten tJJ^^Ju*** 
pounds at Michaelmas next. The aefendant pleads payment of death, 
the twenty pounds at Eafler ; and as to the ten pounds, that the Poft.»77. 
faid Jo, Knapman died before Michaelmas : upon this it was de- 
murred. 

Tlie qucftion was. If by the death of Jo. Knapman tlic obliga- Cro Jic. jaou 
tion was difcharged ? And it was argued by Beaumont that it ** J^°*^.'l?L 
was not, for the ten pounds was a duty to the plaintifF which '•j'^**^**' 
was to be paid, and the executor may perform it ; and the executor 
is to pay it, although not named, as he fhall take advantage of a 
thing done unto or by the teftator. Bar, 216. 45. Edw, 7. 
Dalton^% Cafe in the Commentaries. 10. Hen, 7. pi. 18. But if it be a 
tliii^ which is not in their power, it is otherwife ; as to make a 
feofltacnt. 14. Edw. ^.pl, 4. — Heal f:ontra. For the performance 
of the award was a thing collateral, as 19. Hen. 8. pL 17. 
17. Edw. 4. And here the defendant that is obliged is a flranger ; 
and it is not material, though it be in the power of the executor 
to perform it. 38. Hen, 6. pi. 2, 27. Hen. 8. pi. 16. 

But all the Juftices held the obligation was forfeited; but they («] for the kind 
would not give judgment, becaufe the penalty was great for fuch of aaions which 
a fmall duty (a). f""^*^* w^* 

' ^ 1 ' an executor, 

foe Cowp. 375* 

Browne againjl Daukes. Cah 7. 

A CTION FOR WORDS. " Thou art a pillory knave: re- Words aaSoo- 
*"- ** member, Browne^ thou fhouldfl have been fet on the pillory." *^**' 
And the plaintifF had judgment, though it was not faid he was 
fct upon the pillory {b) . (0 Sed ^de 

'- ♦ ■ * ^ ' port. 31,00001. 
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i' 



12 



Hilary Term, 

25. Eliz. In the Common Pleas. 

Sir Edmund Anderfon, Knt. Chief Jujlice. 

Sir William Periam, Kjit. -% 

Thomas Meade, Efq. /• Jiifiices. 

Hugh Wyndham, E/q. ^ 

Sir John Popham, KrJ. Attorney General. 

Sir Thomas Egerton, Knt. Solicitor General. 



Xa9t u Foljamb's Cafe. 

An aTTife abated A jsj ^\f;qisE being arraigned before Justice Meade in hi! 
(rontJwT* r\ circuit, and being adjourned to the fccond Saturday in 
ti<L°on the*^ad- Michaelmas Tarn to Serjeant's -Inn in Fleet-ftrcct ; and da; 

journmtnt day. being then givcn to anfwer, that term was kept at Hertford^ and i 
4. Hen. 7. pL 8^ day was given to the party to anfwer the fecond Saturday in Hilary 
Thcol. bk. II. y^-^. Being now moved, it vras held clearly, that the affifc was 
Dyo-, 2i6 diicontinued by the not coming of the T^ftices the firft day, anc 
Co Lit. 1*35. the party it put to a re-fummon« againu the jurors, and a nc\s 
a. Hat\k.426. attachment againft the defendant, and to berin of new to arraigr 
D0U5I. 45. his aflife. 25. M. 5. Ksilw. 2. Broole " nif. de Pro.'' 29. 

Case 2. Fltz's Cafc, 

A flieTiffi«iiotTn|EBT againft him as IherifF of Devon. Francis Gawdy. 
ut^^ >yVff^/^ fhewcd the truth of the cafe to be, that upon a rc- 
tbc new pateot co^^^ry in debt againft J. a capias ad fatisfaciendum was awarded fc 
itihewntohiiv. Sir John Clifton^ then (herifF. A new patent was made to Mr 
Poft. 366. 4^. Klrccmbe ; and afterwards, and before notice. Sir Jo. Clifton arreft- 
Moor, 186. ed J. and left him in execution. Kircombe dieth (^), and Afr. Fin 
Dougl. 463. ^as made fheriif, and let J. go at large. The queftion was. If it 




charged of his office until the new patent is Ihcwn to him, fo Tn 
he may have notice of his difcharge : and if in the mean time, be- 
tween the fcaling of the new patent and the fhewing of it to him 
he keeps a county court, it is good. 

^^" > Sir Lewis Mordant^s Cafe. 

Pocccffionto^a Ty^EMORANDUiM, He was fhcrifF of the counties of Bud. 
5!S!^M/^dc«s ^"^ Bedford. Lord Mordant his father died 20th April, tern- 

not determine pore parliamcnti. It was held by all the Juftices, and the attorney anc 
the office of folicitor of the queen, that his office by this matter is not determin- 
/hmffjPoft.366 gj^ although he be now a baron of parliament, and that he yet re- 
4I B. Alf.* \l' n^^ainetli {henffadvoluntatem regime. Dyerh Manufcript^ 13. Eliz, 
Pougl. 45. %. Term Rep. 731. 

Cas» 4. Guy againjl Rand. 

Ecament. T^ JECTIONE FIRMiE. The plainfitf declared of an cjcft. 

Poll. %%\. -L* ment of one hundred acres of land, and {hewed his Icafe 11 

^P^^' evidence only of forty acres •, and it was faid he had failed of hi 

/* fi/d, sjp. Owta J J J. J. Lev, 334« 1. Burr. 330, 5. C» Dig. 167, 3. Tcroa Rep. i(. 
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Icafe, for there was no fuch leafe as that of which he did count Cot 
But it was ruled to be good for fo much as was comprifed in his 5f*"^ 
Icafe; and for the refidue, the jury may find the defendant not guilty. 

Wrenche's Cafe. CAtt 5. 

T\EPT upon an obligation. The condition was, to {land to the Variance be- . 
-■^ arbitrement of J. S. of all caufes then depending, fo as the j^^^^*'^"^ 
award be made before, &c. in writing. The defendant pleads no ^^^ * 
arbitreincnt. The plaintiff Ihewed that J. S. did award, &c. Poit. 861. 
that the plaintiff (hould releafe to the defendant an aftion of ac- 
count then depending* and for that the defendant fliould pay to the ^^T^- ^7^* 
plaintiff ten pounds, and this was delivered in writing, &c. ^^^^ J. xcnnRcp, 
the defendant had not paid, &c. Ilfue was taken upon the ar- j^g, 
bitrement, and found for the plaintiff. — Plowden moved in 
arrefl of judgment, that the fubmifHon was of all aftions then 
depending between them, and the award was, that the plaintiff 
Ihould releafe an account then depending ; which is to be intended 
at the making q{ the award, and not at the time of the fubmif- 
fion, and fo plainly out of the fubmiflion, and To no good ar- 
bitrement. — The Court commanded judgment Ihould be flaid, till 
the other patty anfwer it. 

Anonymous. Caie §. 

J^hOWEKDEWy ferjcanty moved this cafe. A procefs ifTucd keeping houfe 
^ againil J. S. to arrefl him ; he keeps his lioufc to fave himfelf |* "?^*^ ^^ 
from arrcft, and afterwards gocth out to tlie market and to other j^"fy^^^* 
places ; and when he heareth again of a new procefs out againfl afierwaidj at 
him, he keeps his houfe, and afterwards gocth at large. The large, 
queftion was. If he were within the flatutes of bankrupts (a) ? «} Sec 
And all the Court held he was not (^), becaufe he ufe to go at »3- Eii*.c. 7. 
large; and it might be, that his policy would not prevent the 7- J^•»•^•'S• 
ic^ving of the procefs ; for he might be met withall unwittingly. f^)^'vfde^*'' 
SaUc 110. Strange, 809. Bull. N. P. 39. i. Atk. 201. Cook's B. L. j%. 2. Term Rep* 55. contra. 

Lawrence agahijl Netherfale. Case 7. 

TRESPASS. The fheriff returned in common pleas, that the The (hcriff^* 
* defendant was attached per catalla ad valeniiam ten po^"ds,]?||^™^^«^^ ^ 
and it was adjudged a void return ; for he ought to return that he a\uihed. ^' 
was attached by one bcaft or chattel certain, and name them, fo ^^^^^ ^^^^ 
that they may be forfeited ; for upon fuch general return, noiic l^^' ,^^5^, 
of them can be forfeited. a- Saik. 589. 2. T«m Rep. 155. 

Anonvmous. Casi 8. 

IF one taketh trt^p petit dljlrefs for rent, and after taketh another A man cannot 
diftrefs for the fame rent, this is not good ; for he cannot ta^ two dif. 
ivow two diflreifes for tlie fame rent, for it was his lolly that he f^^f^^ ^ 
took not a better diflrefs at the firlt. But in the Abridgement of the ^^^ ^e fuf- 
jfMfes it is faid, that if there be not fufficient diftrefs when he dif- ficient at firft. 
tnuned, he may diftrain again {a). i.Mod.yi.aSg. 

L.RJ7« 205. I. Vent. 104. Fitzg. 85. Mcor,;. Bro. Dif. 08. 3. Com. Dig. IJ5. 2. Bac Abt. 115, 
j. Bl Com. 12. I. Bur. 580. 590. 

{m\ By 17. Car. 2. c.7. where cattle are train from time to time.— Sec alfo i. and 
diftnuiKdy and there are not fufficient to 1. Phil, and Mary, c. 12. and a. VAYV.at\l * ^ 

Mdy thtirtfean, the j»rov Ag, nuty dif. Mdry, fttr. a. c. 5. and Onftovj's^ii.V. ^^. 



u 
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-S/r Edmund Ancicrfori, Kftf; Chief Jufttcci 
Sir William Periam, Knt. -\ 

Thomas Meade, Efq. i J^flices^ 

HughWyndhamj Efq. 3 

Sir John Popham, Knt. Attorney General. 
Sif Thomas Egerton, Knt. Solicitor Genera/^ 



CAti I. Hawley agahjl Simpfon; 

In what cafe a T"X EBT upon an obligation. The condition was, to p^ at of 
tenderbeforethe I 1 before the 29th of September next, at fuch a place, ten 
d^i good. X--^ pounds to the obligee. It was held by the court, tliat if 
^^' the obligor tender the money the 28th day of September at thd 
Co. Lit. III. a. place, and the obligee is not there to receive it, it is a void tender ; 
10. Co. 119. a. for the tender is to be the laft day ; but if the obligor meet the 
M<»r, 122.60a. obligee at the place before tlie day, and he then tender it, this \$ 
a. Bttlft.*i44. ^^fficic'^^i ^^^ ^he obligee ought to receive iti 
Yd?. 37. Cro. Jac. 9. 13, Co. a. Roll. Rep. 373. 5. Bac. Abr. 9. Ld. Raytn. Biu 

CAiB a; Sir William Drury's Cafe* 

A rdeafe dated T. S. makes an obligation, dated and delivered the firft of May ; 
before, but made J ^nd upon the firft of June following, the obligee maketh a re- 
•afto-lm oW^ - '^^^ ^° ^^^ obligor, bearing date the firi of March, and delivered 
tion,do« not * ^^e firft of June, by which he releafcth all adions ah orlzinc mundi 
releafe the obli- until the date of the releafe. And all the Jufticcs were or opinion, 
gacion. that the obligation was not releafed. 

a.Roii.Ab.410. 

1^3^* 5^* 3<>7* 2. Roll. Rep. 255. Palm. ai8. a. Brownl. 300. 2. Mod. 280. 3. Mod. iS^^r 
z. Wood's Con. 233* 

Ca« 3. The Earl of Bedford's Cafe. 

If a defendant T% EPLEVIN. The defendant made cognifance as bailifF to the 
juftiftci at bailiff XV e^j^^l OF BEDFORD ; whereas in truth he was not his bailiff, 
^^•^^f^^^but took the diftrefs againft his will. It was held that the plain- 
plaintiff may re- ^iff cannot traverfe that he was not his bailifF, for it is riot iffu- 
fXyde fen tort able; nor Can the earl difavow it, for he is not party ; nor can 
itmfnt^ and> the earl have an aftion on the cafe, becaufe he is not damnified : 
punifti bim. ^^j. ^^ ^j.^ whofe cattle are taken may bring an aftion of 
«.Vo.^^'. a. trefpafs tor taking his cattle ; and if the defencknt juftifieth as 
i! Vent. 314. bailiff, he may fay de fin tort demcfne^ et fans iiel caufi^ and fo 
a. Lev. aio. puoii]^ hlXXl* 

\}^''^ Brncrton 
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Bruerton againjl Rainsford. Case 4. 

I T. S. maketh a Icafe for years, to commence after tlic death of a A Icflec miy 
I J tenant for life, or after the end of a Icafe for years in being i^flign hi« 
|iftranger after the death of the tenant for life, or the end of thc^^'^' \^^ 
lafc,^ enters by tort. It was agreed by the Court, that notwith- lak^rpl^ 
ftanding the entry, the leffec may grant over his term ; but if hcpoft. 127 1^y 
had entered, and been afterwards put out, he cannot grant his 5. Co. 114. 
term till he rc-cntcreth (a). 3- i^on. i5«, 

LlRty. 7»S. 7^. fl.Bac. Abr. 446. 10. Mod. a. 177. a6f, la. Mod. 11?. 125. 2. Barnes, i5|, 
5 B«rr. 2830. Dougl. 455. 

(«} By2i. Jac. 1. c. t6. no entiy (hall entiy fhall be cf force to fatisfy the TaM 
k. nade upon any man*s landi, uoleTs ftatute, or to avoid a fine, unlefs an a6)ion 
•idiin twenty ytars after his right fhali be cliererupoii commenced within one year 
accrue J and by 4. and 5. Ann. c. 16. no after, and profecuted wicheffed.. 

Lord Cromwel againft Andrews. Casi <. 

A TTAINT. It was agreed by the Juftices, that if there be Rent paid ^r/»r# 
^*" lellee for years rendering rent, and for not payment a re- «J^e day, wiiin*ic 
entry, and he payeth the rent before the day to the lellbr, ^!';'^ ^^"^ ^^l"^*" 
aad hath his acquittance, and at the day when the rent is due, the If "n^^.itj^^tndTr 
Icflbr demands it, and none is there to pay it, the condition is bs not paid ^r 
broken ; for the payment before the dav is not a payment of thetncd-y. 
icnt» but of a fum in grofs.(^). — Secondly, It was ruled, that ^^)''^'/'^f- ^^5- 
where a" Icafe is made rendering rent at Michaelmas, between the ^^'^^)^^l' , 
■ hours of one and five in the afternoon, and a re-entry, &c. thet*^^.^ 35^y.^^^' 
Icflbr Cometh at the day at two of the clock, and continueth de- (*) c -. Lit. 
manding till five, and the rent is not paid, he may re-enter, al-^^--^- 
though he was not at one of the clock, when peradventure the ^'^^ ^^' ^'* 
fcflcc was there, and tendereth it(r). ,.P.Wm...7S- tJ^lt^sss^ 

Anonymous. Cas. 6. 

'M'OTE, It was held^^rn/r/^iiw, that if one letsahoufe rendering rent, Demand of rrm 
^^ and for not payment, &c. it is not fufficient to demand the rent muA be mad* 
at the door of the houfe if it be open, but the leflTor muft enter "P^" thcdcna.'"- 
into the houfe, and there demand it : fo if a leafe be Jiiadc of land, *^^ P*^^*"*^"- 
the leflbr muft enter into thcmoft notorious place of the land, and p * f ^j^' 
there demand it. Ex relatione Fountaike, incerti tcmporis. riowd.^yL 

Cro, Jac. 423. Co, I*It. 201, 2cs. 

Higham againji Baker. Case 7. 

Trinity 9 22. Eliz, RtU, 640. 



p EPLEVIN. The defendant avows for ^^m^^ryj-^/Z?;;/. Upon A man dcvife* 




land did appcrtam ; and t>emg ponciied or a rarm called Y^^w/rj, payment of 
to which an hundred acres of land did appertain, purchafeth the debts, «rc. and 
fcefimple of Jdques^ and let the faid farm called Jaques^ and fixty after the death 
acres to it belonging, to fVakefield; and occupieth the other forty ^'^ *^'* ^'^^ «^« 
acres With iWi/rtf/x by the foace often years; and by his willj,j,„njgrt^^,„ ^^^ 
4efi(eth ** allhis farm called Jaauesy and the land to the fame be- fee, the wife 

* loDging, then in the tenure ot fVakefield^ to his wife for life.** ihiiihave an 
And^ffethftrther by thcfe words, " Item, I wiU that //, andf'^^'f/*^,/^^^*^^ 

• ill tbcicft of my lands thcreimto belonging, whcrcfoevcr ttve^*^"^^'""^^"^^ 
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H1611AM «< He, Ihall remain to my youngcft fon Robert^ and to the hel 

agamfi u j^jj j^^jy^ ^^^^ ^^ j^^^ ^f j^y wife." And devifeth ftiri 

AKia. <« j^j^ £^^^ called iWi/ftf/j, and the lands to the fame bclonginj 

Ci»-J«c. 75. *' '^^'^^ ^'^ wife, and the faid Robert^ for payment of hisd< 

Q$ib4 U. ' '^ and performance of his legacies ; and that after the death oi 

3»X«ki. 130. " wife, all the faid farm called Mafcah^ with the lands to 

»» Ubn. 126. " fame belonging, (hall remain to Robert in fee." It was avei 

V»ufh/a6 V ^^^^ ^^^ debts and legacies were paid, and the taking was in the f 

s. P. Wins. '40. acres which were occupied with Mafcah,^ — The Juuices held cle: 

47J. that, by the firft part of the will, the wife bad nothing in the i 

Prec. Ch. 439. acres ; for the devife to her Was of " the farm of Jaquesy and the 

I. Wood's Con. u JO ij belonging, then in the tenure of Wakefield ^ althoug 

Cowp. 43. ^^^^h afterwards, ** that iV, and the refl of the lands thereunto 

Doug. 417.759.** longing, wherefocvcr they lie, (hall be to Robert my fon, 

Poft. 300.474. <« after the death of my wife." Admit that the forty acres 

be faid to pertain to Jaques^wct the wife fhall take nothing in t 

by iipplication, and Robert fna!l have nothing in them during 

life ot the wife, but the cldeft fon fhall have them by del 

cit> Jacyc. during her life ; and "what fhc fhall have, was cxprefly devife 

Moor, 7. 124. her before, and fo fhall not have any more by implicatio 

Ld. Ray. 104. Me ADE faid, it was adjudged in Glover v. Clatches^ upon rca 

Gilbert ©n De- that where a devife was to one and the heirs males of his b 

^ 7 and if he died without iflue of his body, remainder over ; ii 

died without ifTue male, having iflue female, fhe fhall not tak 

implication. — Andersov, C. J. faid, he heard Sir An. 

Browne rule this cafe, That where a man devifeth lands t< 

wife, and devifeth otlier lands to a flranger after the death oi 

wife, fhe fhall not have thofe lands bv implication ; for when 

thing was given by exprefs words, it fnall not be intended tha' 

devilor intended tne other land by implication : for it is to be 

pofed, if he had fo intended^ he would have given it before 

prefly ; and the forty acres cannot pafs by the firft part of the 

to Robert J for the forty acres were fevered from Jaques^ and < 

joined and occupied with Mafcals. At this day nothing 

fpoken to the fecond part of the will, for tlie ferjeants only r 

cd the firft part ; but at another day the record was reiid b< 

them, and all the matter then appeared as it is at firft recited. 

the Juflices held, that it appearetli by the latter part of the 

that the teftator did never intend to pafs thofe forty acres as p 

of Jaquesy but he reputed them as ^^vccl of Mafcals. Ander 

C. J. faid, that liand fhall pafs as pertaining to a houfe which 

been occupied with it by the fpace of ten or twelve years, fc 

that time it has gained the name of parcel or belonging, aiKl 

Cro. Car4 308. pafs with the houfe by that name in a will or leafe, &c. And 

l»oft. 70^ \^y ti^jg fecqnd part of the will, the wife and Robert have a 

AoS.^* ^' C"2i^^ till ^11 the debts and legacies are pitid ; which being av< 

to be paid, that eftate doth ceafe, as it was lately adjudged ii 

queen s bench : and when it is limited over, that Robert 

have it after the death of the wife, the wife fhall have the e 

eftate for her life ; and after her dcceafe, Robert fhall have 

fee. — ^Afterwards judgment was commanded to be enterec 

Baker^ the avowant, (who had married the wife) to have ret 

for the feme by the fecond limitation had the entire eftate ; a) 

the forty acres the taking was fuppofed. 

Afliboro 
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A(h borough's Cafe, CAii 8, 

tENNER fald, it was adjudgcfd in that cafe, 10. EIlzi that if the ?ovver 1$ well 
■^ IherifF aflign dower by writ to hira dircftcd, and doth not re- ^iflign^ii ((>o rht 
turn the writ, yet Ihe is Idwfully fcifed in doWer ; but it is other- '^^^itf d.»cs not 
vife in a partition by Writ, for tliere a fecohd judgment ought to ^^^^^ ^^ ^"'' 
be given. 

Peri AM faid, it was adjudged in Clipton's caft^ after he Moor, 109. 
came to the bench, that if the flieriff take one by capias ad fath- +• Co. 67. a. 
faciendum in debt, if he after permitteth him to go at large, 
and returheth not the writ, debt lieth upon this eftapc againft 
him ; for there is a record of which the party fhall take advantage, 
(hough the writ be liot returned. 

Anonymous. Cah 9. 

pRANClS GAWDY moved this cafe. A fine was levied with li levying a fin« 
* a render \ the render was with warranty j and the officers ^'^^* J^*"^^"^ ***** 
of the fine rcfufed to take it by reafon of the warranty annexed, ^'k^ the w r. 
whicli had not been known before time. But all the Juftices con- ^^J/ ^"""^ 
ccived it was good ; for although it was not ufual thit he which 
renders fliould warrant the land, becaufe he taketh no benefit, yet P^^- ^5^« 
if he will warrant it, it is not to be doubted, but it is good 
enough : and the officers were commanded to receive the line. 

Thomas Fofter and others agalnfi Spooner and Aford. ca$i 10. 

tXfASTE. The place WHERE, Vf2i% TValUn^Grd Park. 5p(9©«^, one if a terror reftrYt 

^^ of the defendants, made defailh at the grand diftrcfs, and «hc wood upon 

thereupon againft him the inqueft was awarded to enquire of the'''**^*""^^*'i^*'" 

wafte ind damages. Jford pleids, he had nothing in the trees in !!!lrfi^*L'"'*{_ 
1-11 n •> V 1 1 1 • i ■/T» jurtify ati entry 

which the walte was luppolcd^ and upon this they were at inue. to cut it down 

Upon evidence the cafe appeared to be, that Shelh^ being leflcc 4nd carry it 

for years of the park, grants all his intcrcft and title in the^^'''y-. B"f 

laid leafc to Aford. favin^ and excepting all the wood and under- ^''*''' *f *j^^«* 

wood growing upon the land ; and it upon this matter o/;i7/v ^ rcfcrvation 

ihail be faid to be leflce of the wood, againft whom the aftion of in an under. 

waftc fliali be brought, or Aford^ was the qucftion. The fcr- tcnmt ? 




for years, and fo the exception void ; and in this action the land 1. Saund. 321. 
is to be recovered as well as damages; and if Aford be not the • TamR. 5*, 
leflee^ the plaintiii^ cannot know againft whom to bring the 
idion, for Shelly hath only the trees and not the land, and fo no 
aftion againft him. — Anderson, C. J. and Meadk held, that 
the afttoti Ihall be brought againft Shtllyy for the trees palled not 
Va Aford \ for the intereft in them that Shelly had he hath refcrvcd, 
fo as he fhall have all the profit of them, as if hemes, &c. breed 
in tbeniy &c. Anderson faid, as to what was faid, that SMly Co. n. 48. b. 
had no property in the trees by the common law, tl.e ieifcc had 
kiCereft in the trees, and tlie ftatutc does not taice it away, but 
prohibits liim that he ihall do no wafte, and makes him puniih- 
able for it: and at to the objeAion, that tliey can recover no land^ 
Vot. I. G ' xvA 
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FoiTi« and fo no aftion of wafte licth; if a man lets the trees of his 
agau,/i psivky waftc licth againft the leflcc for cutting of them ; and if an 
'•>*!>• c. j^qjqj^ Qf wartc doth not lie, yet he may have an afti.m upon hi$ 
cafe ; and to this opinion Wyndham leemed to agree. Periam 
held ftrongly the contrarjr, that the exception was void by a Iciiec 
for years, for he hath no intereft in the trees, and neither at com- 
mon law or fincc the ftatute, is the property of trees in the leflec ; 
and although before the flatute there was no law to punifh him, 
yet that doth not prove he might lawfully cut them ; and at this 
dav, if the Icffor cuts down the trees and takes them away, the 
leflee fhall not recover according to the value of the trees, but for 
the entry, &c. which cafe Meade agreed ; and becaufc the Court 
was divided, they commanded the jury to find the fpecial matter, 
and to leave it to the difcretion of the Court. In this cafe it was 
II. Co. ci. a. affirmed by them all, that if a man maKetli a leafe, referring the 
wood, &c. he may juilify tlie entry to cut them and carry them 
On default tn a away.— And it was held by all the prothonotaries in this cafe, 
vtrit of wafte, that if the defendant in a writ of wafte lofcth by default at the 
the fhf riff fhaU grand diftrcfs, enquiry ihall be made of the wafte, and to what 
vafllMdJama- ^^magcs ; but if he lofcsby confeffion or nient dedire^ or by plead- 
l^ri;buton ing ncn fum infcrmatus^ tsfc, the wafte Ihall not be enquired, but 
judgment after only the damages : and fo it was done in this cafe; for as to 
appearance, of Spoonery they were commanded to enquire of the wafte and damages ; 
the damages ^^^ ^^ ^^ ^j^^.^^ ^f ^j^^ damages only. Not a, 5. Co. 12. cited 
^^' it to be adju(ked, that the exception was void, and that wafte lay 

c^ToUcTe! againft the affignee. Hde Coke's Entries, 695. the whole record of 
F N. B. 55^ ' ^he cafe, but no judgment. 
Poph. 24. 3. Black. Com. aaS. 

Cai. ir. Higgins agatnji GvdSil. 

The grant of a T^ JECTIONE FIRMiE. Upon evidence to the jury the juf- 
manor will not J^ ^j^^ f^jj^ if one doth demilc a manor to which an advowfon 13 
fon awJcdMu' appendent, and faith not cumpertlmnt'iis^ the advowfon doth not pafs. 

without frying cum ptrtimintm. Port. 540. Co. Lit, 77. a. J07.a, Pljwd. 251. 1. Saund. 323. Dyer, 3::c. 
1p.C0.64. 12. •^0. ^. 

Alcafcbyapar. I^ this cafe the plaintiff claimed under a leafe made by 
fun made before R, Stake^ parfou of Shenfy, II. Eiiz, and that Aft. Poultney being pa- 
13. Eliz. c 10. tron in reverfion in fee, confirmed the leafe ; and after the 13 EH'z. 
^Ifconfinned'^' ^' lo. v/z. in 14. EU%. the ordinary confirmed it; and 23. Eliz. 
Su aftCT. he who had the patronage in right of his wife, together with his 

Co. Lit. 44. wife, confirmed the leafe ; and all thefe confirmations were (hewn; 
5. Co. 15. and it was averred, that the patronefs for life was living. — The 
3-^'6$« JuTicES held, that the confirmation by the ordinary and pa- 
Cro Jm. sV trons were good ; for the ftatute doth fpeak of alienations, &c. by 
3. Ba. Ab 375 incumbents to be void after the ftatute, but doth not make void 
189. 393. confirmations made of a leafe before the ftatute. 

Pleading in The plaintiflF did declare of a leafe by the parfon, but doth 

Q#amentoiia not avcr his life, and by his death the leafe is void, and 

cterchJcalb. no acceptance can make it good ; and the plaintiff pleaded 

Poft T< ^ confirmation by the patr^^n for life, and (hcweth not how the 

D0114L571. patron came to this particular cftate. — The Justices held, 

that he needed not Ihew what cftate the patron had, but when 

he did (hew he hath but an cftate for life» he ought to fhew how 

he cmatto it. 



Eafter Term, 25. Eliz, In C. B. 19 

Harris and Haies againjl Nichols. Casi i*. 

r\UARE IMPEDIT. It was held by Mead, Wykdham, and if co parcenert 
^^^Peri AM, Jufilcesy that if two co-parceners be of an advow- airisnriKirp^^nt 
fon, and they fevcrally grant tlieir parts to t^vo fevenl men, the '^^l^Jl.^y^^^^'^^ 
I idvanuge that was between the parceners doth hold place between j^,l^^'^'fhj7l 
1 the mntces, as the firft prcfcntment (hall go to the grantee of the f, cicni hy turns. 
ddcft, and fo of the others ; and an ufurpation of one (hall not co. Lit. 186. b. 
put the others out of pofleffion. 22. Edw. 4. But they faid, perad- 3. Co. iz. b. 
venture it ihall be otherwife, if they were mere tenants in com- »«inrt- 365- 
mon, and did not derive their eftates from co-parceners ; and yet the ^^^^j*|;J,*j["^^' ^^^ 
book in 22.£iw. q./>/.Q. that between ftrangers in blood, or where ^ " "^^y'^^' 

, ^ i y r 1 ■ r r ^u Sec HarrraveV 

two make compontion to prelent by turn, it one ulurp upon the ^^^^ f ,J ^^ 

turn of the other, this fhall not put him out of polleliion. — An- ut. iVj-bj the 

DERSON, C. J. doubted, but he agreed that tenant by the courtefy 7. Ann. c i3. 

Ihall have the fame advantage that his wife Ihouid have had. ^^^ *• ^^**- 9- 

° WiJI. and Alar. c. 31. 

It was held by Meade and Wyndham, y^;Vrj, that if a a minor may 
man hath a manor which doth extend into two towns, and he ''•• €i»v«cied » y 
grants the demefncs and fcrvices in one town, the f^rantce hath a^''^^^^ °^ ^^^^ 
manor in that town, and he may keep court, and i'o hath the*'°'^;39- 
grantor a manor m the other town, and may keep court tlierc. ,^,, 

Ovien, 13I. I. Bulll. 54* 

Anonymous. Cah 13. 

A CCOMPT. The defendant was adjudged to acccmpt, and a Dcfnuit before 
^^ capias ad computandum ilFucd a!:rainft him to acccmpt, before auditoi^ls a ^z/- 
auditors at a certain day, at which day he appeared and entered «^''»'""""?"> ^^* 
into accompt; and the auditors affigned them to appear ^^^ox^^^^^Jn^ii^^hcr^^ 
them at another day certain, at which day the plaintiff did not Jurigmrat; but 
proceed. Fenxer moved what (hall l)e done in this cafe, if he fhall be tbccaufcmay be 
nonfuited, or barred of accompt, or if the aftion be difcontinucd. revived by/ci;# 
— ^Thc Court demanded of die prothonotarics, who faid, there can-^*"*"' 
be no nonfuit, bccaufc it is after juv^gnicnt, but that a difcon- qq l^j^ 130. b, 
tinuance Ihall be entered, and the defendant and his fureties put u Co. 3s. a.* 
without day ; and if the plaintiff will after proceed upon tliis Andrew*, 29. 
accompt, he fhall have a farefaciai upon this record ad computan- 
dum : and fo the Juftices did award in this cafe. 



Lutwich againjl HufTey. 



Casb 14. 



A SSUMPSIT. The plaintiff declared, that whereas the defen- Forbearance for 
'^ dant was indented to the plaintiff, and the father of the c?e- afiortthnc^ is 
iendant being alfo indebted to the plaintiff in another fum, he did "'^ ^ ^ood con* 
affumc, that if the plaintiff paululum ccfTuret to demand the debt ^''*^*'**'*^- 
which he did owe to him, that he would pay both the debts; and ^^^'455- ^^i- 
Ihewed that upon this promife he did forbear the demand of his i^Roil.Abr* ' 
money for haif-a-year, and for not payment of the debt of the i^. 27. 
father the aftion was brought, and it was upon the iflVie found ^^'^•i^'^^'^V^* 
fcr the plaintifF. And it was alledjed in arrcft of judgment, ^Vi^"^^^^'^-^^* 1^^* 
there w« no conSdcrstioji of the promife, for it is not f^^d?ot\\s\A!\v 

C 2 \\OVf Co^V- ^*^* 
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LuTWf eH how long he (hould forbear ; for if he did forbear for a quartei 
^l^**J hour or lefs, he hath performed the word, ^uod pauUulum ccjfari 

Hiittftr. alti^Qugh the plaintiff doth alledgc he did forbear for half-j 
this will not help the cafe. And of that opinion were the Ji 
and commanded, if no other matter be Ihewn before the end 
term, j«5</ nihil capiat per breve. 

CAtt 15, Pollard againjl Scholy. 

Akimfiitcon- T^EBT. Thc cafc ^-as. Pollard fold to the defendant two 
tnidmaUnocbcl-/ 22d Tunc, 22. £//«. for fix pounds fix fhillings and 
fi^M^iair * pence, to be paid at All Saints next ; and at the fame day Sd 
aifreemcut to quired of him a longer day for payment, &c. and Pollar 
take more fee him till the firft day of May next, paying to him for thc forbc 
for forbearance of his moncy tlirce quarters of wheat, which was abo 
^m icjil in. value of ten pounds per annum for an hundred pounds, ace 
• to the ij. Elt%. c. 8. 1. 5. (^i); and the defendant in debt for 

CrcT^ric' C08 P<>^^<1* "^ (hillings and eight pence doth [)lead this, and woul< 
f. Sauii4.294. the contraft. — The opinion of the Jufticcs was, that the 
i.Mod.ji9. doth not make the contraS void, which was duly mac 
1. Mod. 307. doth only avoid all contrafts for ufury ; and this laft coiit 
S.Bac. Ab.4oS.^QJj^ being againft the ftatute ; but the firft was good, bcinj 
V. v'ewJsS. bonSfide:—^OTK^ Hill. Term, 20. Ell%. B. R. in an informa 
ci»w|i. 11a* Mallory v. Bird. If one contrads to have twenty pounds 
I. Hawk. 528. loan of an hundred pounds, if he taketh nothing of the 
l^«^ »35^ pounds, he is not punifhablc by tlie ftatute ; but if he take 
thing, if but one fhilling, this is an affirmance of the co 
and he ihall render for the whole contraft. 

(«} See i2« Ann. (t 2. c. x6« 

ca« »•• Beauchamp agai/tfi. Dale* 

If a difltiibr (\^0 MINUS- It was adjudged, after argument and dc 
^ iSrV/' ^*^ ^^^^ ^^ ^^^"^ * diflcifor lettcth the land to the diffc 
fStdi^StOu^^^^^^L^^^^^^^^* that this is a remitter to him, for bv 
Uinby renit- confeflcth the deed ; but by his entry to take livery, the la^ 
tcr. its operation, and doth remit him againft his own accef 

^ex relatione Johankis Heale, who argued ibis cafe J and 
^•^J^.^^^'*** adjudged upon conference beuveen thc Barons and j 
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Webb againjf Ne£L CAtt 1. 

Hillary Term, 24. Eiix, R§U 410. 

THE cafe was, Hugh Bury^ feifed of divers manors in the Trntnt in fee 
county of Dev^n^ by his deed indented and enrolled be- Ample, expec. 
tween him of the one part, Robert Kemp and Nicholas^ "f'^if!!^ 
Jdams of the other part, in conhderation of twenty pounds paid ^^^0^^^^$ ^ 
by the (kid Robert ^nd Nicholas^ bargained and fold the faid manors feUs to jt, who 
to the faid Robert and his heirs, to the intent that the faid Ro^ is made tenant* 
bert fhould fuffer tlic faid Nicholas and H. Gifford to recover the tothc^^i^r, 
&id manors againft him, which fhould be to the ufc of the faid Zt^zmi^ 
Hu^h Bury for life, remainder to his fon in tail, with divers re- f^e, Thu*re- 
mamders over ; which recovery was accordingly fufFered, Howard covery (to the 
and Breok being then tenants of the freehold of the faid manors, ufeoftherrvr-- 
the reverfion to him againfl whom the recovery was ; afterwards -^Trr^l'^rf!" 
Howard and Brook die, Hugh Bury enters, and let to the plain- J^||ood a^Onft 
tiff* &C. AMibyefton>«L 

* Two points were moved. Ftrji^ If the ufes exprefled in the in^ 
denture of barapun and falc were good ? Secondly^ If^the recovery ^*^?^'^'' 
fuffered againft him in the reveriion where the freehold was in \ vJ^'^i c^in. 
iftnmger, (hall bind the reveriioner and his heirs ? 6^. 

The CounT held clearly as to the firft point, that the limita- PigoconRecor. 
tion to die ufes, as this cafe is, was good. Secondly^ That the re- 33- aoo« 
covery is gooci againft him in Ae reverfion and his heirs : and they ^°7^ ^L 
commanded ju^ment to be entered accordingly (a). ,^,^ ^ 

(a)Sec.4.Geo...c.zo. ^^.''^ll."" 

Anonymous* Casi i. 

'l^HE cafe was, The lord granted the freehold of a copyhold a reieiUe by a 

••^ to a ftranger ; the copyholder being in poflef&on releafeth to ^^t^ ^ 

the grantee all his right in the land ; the queftion was, If this oTthe frSoS* 

doth extin^ifh the copyhold ? Uane«ingui(h- 

AKDERtoir, C. J. held it did not, and faid, it was adjudged that ment of the 
.if tenant for lifb relnfeth to him in the reverfion, this is void ; for it <^y* 
Onnot inure ai a rekafe, for he is in poffeffion \ nor can it u\w^ kti!ai»ti!aA\* 

C3 ^aV****«^* 



TIE made a Icafe for years, rendering rent, and a re-entry for 
^ -Ta payment, and at the day a ftranger came to demand the : 
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anoxtmovi. as a furiendcr, for want of fit words ; fo of leflce for years, J 

251. and it is fo in this cafe, 
' Leon \°02 ^^* Snaog, fcfjcnnt^ faid, he knew it to be ruled in a ca 
Cro. jic. 169. great importance, that notwithftanding the words wiii notam 
1. Lev. T45. to a furrender, yet the confent and agreement of the leflce, w 
J. Bac. Ab.481. 13 proved by the deed, will amount to a furrender. 

». Bac.Ab45i. ^ ' 

Glib. Ten. 301. 

Casi 3. Anonymous. 

BVii arc dif- A MAN Condemned in debt renders himfelf to the court, 
Slr'^o/thc prayeth his furcties mav be difcharged. The plaintiff 

principal j^bur^^^^anded, for the Court faid he may elea either his body, c 
thcpiiiintiffmay take his goods in execution ; but by this offer the furetics 
cither h-ve a difchargcd {a). 

€a,fa. or zji.fa. 

i.Crwnp.p.70. 4. Burr. 339. 4C9. Comb. S63. »» Term Rq>. 7^7. 

(4) Bail art difcharged if the defendant becomes a ft$r pending the adlcn. Dcugl 

CAfi 4. Sir John Souch's Cafe. 

Re entry for 
r.on-pnyment ti . 

J^^'n^lTg!^, The Icficc demanded of him what authority he had of the leffc 
wiihcutw.ittcn demand it; and bccaufe he was a cozening fellow, and one 
«uihofity,good. was ftotorioufly infiimous, and would not mew any authority 
leflce would not jpav the rent; and thereupon the Icffor cnte 
Pof^. 813. and his entry adjudged lawful, for a command to receive rent 
5. Co. 76. hcf^p^rols. 
Hob. 154. Dyer, z%2* Cro. Jac. 178. Owen, ^8. Dougl. 481* 

Can 5. Anonymous. 

A- man mry A UDITA QUERELA. The queftion was, if the con 
•vow for rtut <l\ ^^y ^^ compelled to make mention of ail the mean afl 
*""/*>!"!, ^** * °^'*^ ^ ^^^ conufec, &c. And the Court doubted. 
Cithootmew- ANDBRaoK, C J. faid, that in tlie time of Lord Dyer the 
in:: all thcmean was, that Iclfcc for years affigncd over his term, and there ' 
•ffignnieots. divcrs mean affignments. In debt for the rent he ought to t 
Co. Lit. lai. a. "^^^^^'^^ of all the mean aflignments'; and bccaufe the plai 
;,o]. "^ coMid not do it, he was compelled to diftrain and avow foi 
J, ;>id.2.57^* \ rent, for be cannot fay he let the land to one whofe eftate th< 
1. s-uiid,>i2, femlant hath : fo it is in waftc. 

Cro. Car. ico^ 

a. baJk. 562.^ Dougl, 667. 3. Tcrrn Rtp. 147. 

Case 6. ; Morc's Cdfc. 

• • • * ' 

jur?Kment given "TXEBT.. The plaintiff declared, that the defendant had iargt 
" <^.'^/ »n a de- -"^ with liinvU> give him for the pafturing of every horfe b) 
jermm .tc con night two-pepA, and of every ox one penfty half-penny, and flic^ 
the p.aimiff "ric ^'-^^ '^^ hfl|t^f allured fevcnty horfes and three hundred oxen 
%Uttd for tore '•'/<•(> adio^cicvit to demand, &c. And he demanded more than i 
ihap kf prpv^fi. bi$ Qwa Ib^wing it appeared be ^i(>uld have, for t)ie numbc 
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the horfes and oxen did not amount to the fum of which be had Mob&'sCasc. 
counted. This was alledgcd in arreft of judgment, after verdift 
found for the plaintiff; and, notwithftanding, judgment was given ^^^ i^^c contrt 
for the plaintiff. M^r^ ^.^8. 

But Fenner faid» that in AnfiwJ'% Cafe^ who brought a writ of Ydv. 5. 
innuitv, and demanded twenty nobles ; and it appeared by his own L^»ch. 175. 
(hewing, that he was to havcfcut nineteen nobles. — The writ was ^- M^* »'^' 
ibated by award of the Court. 247.'L!!)/c6-. 

3. BUck. Ccm. 154. Cowp. 766. Dou^. 377. x.Term Rq>. 447. 2. Term Rep. 29. 



Audley agahji Suttrel. 



Casi 7. 



PJECTIONE FIRM^. The defendant challenged the array, Amrrayquaftr 
^ becaufe the (heriff was coufin to the plaintiff, which was con- cd for itifinhy, 
fcfled ; but it was faid, that the Iheriff is as near of kin to the de- CcUt. 156. a. 
fcndant: and upon this it was demurred, and by advice the array ^®^- ^^3' 
was quafhed. 

Anonymous. Cah «. 

r^EBT againft an executor, who pleaded he had rlens in fes maines^ Goods im. 
^ but certain goods, diftrained and impounded: it was adjudged pounded are not 
to be no aileti to charge Kua, *^'* 

Co. Lie. 47. ft* Bac. At>r. 417. t. Wood Con. 139. 
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Caib I. Chamberlaine*5 Cafe, 

Repleader /% VOWRY for rent, and made title to it, as coufin and hdr 

•warded. \ ZA ^p Robert Chamberlftine, that is to fay, fon of jlnne^ daugb- 
D^y-j ^ ^'^^ ^^ -RoA^r/, s^ld for rent arrear for (ixtccn years alter 

' the death of Awie he avowed : and becatift^ hp made title to it im- 
mediately as heir of Mohen^ and after avoweth for rent after the 
death of 4nne^ which cannot be, for it (hall be intended that (he 
died in the life of Robert^ and iflue being joii)e4 upon anothcf 
matter, they were awarde4 to re-plead. 

Caii ft. Wharton againjl NJorley, 

G-anttothe /^OKE Ihcwcd to me a report, which he faid he had froii) 
Iting jQod v> E,dmund Plowden^ of a judgment in the exchequer, 7. £/fx, 
inrolSd. *"*^ between the faid parties, that whereas a prebend did give and grant 

his land to king Edward the iixth, ana this deed was not enroll-r 
Doagl. 56. ed, yet the grant was TOod, and vefted the land in the king, by 

x}[itpr&vifo\Ti the end ofi.Edw.6.c. 14.^42.; for althoueh itwasnot 

good at common law, yet the ftatute doth m^kp it good» or elie the 

ftatutc were in vain. 

ca»i 3. Stockbridge*s Cafe. 

]f i eopyhold 

efbire be coa- 

vQrtod into a 

within tWpro- ^^^ ^° ^® ^^^^ ^^ ^^^^ bodies. The iar^n dieth, having iflbe. 
fa%ono{ ti Tht feme enters, and fuffers a common recovery, and his heir 
JWen. 7. c. 10. enters by the ftatutc of 11. Hen. 7. c. 20. (a): and agrped the entry 
^nte, 1. .^^2$ lawful : for the copyhold, by the acceptance of the new e^te» 

103. Hq|>. 176. ft. Sid. 41. 73. 4. Mod. 45. 2. Bic. Abr. 93. Jd BOCitf. 1. Sajk. ilf« 

(«) Conftrmed by 32. Hen. S. c. 34, 
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Gibbon againjl CordcU. 



CAtt I. 



^ JECTIQNE FIRM^. The cafe, upon fpccial ycrdift, was, ^ * "^e^y i« 
i Heydon wgs fcifed of the houfe and land in qucftion, ^^^^^^J^^ 
-' came to Cordell tp borrow 20 1. of him, and for aflTurance ,^ ij^^^^ ,g^ 
he money, offered him the houfe and land in queftion ; and Moor, 144. 
reupon they agreed, and went to the houfe, and Heydon called »W. 
tenants of the houfe, who were tenants at will, and faid, ^^'^^f^ 
lira, I have fold my houfe and land to Cordell iqiVNtnty pound, q^^^ ^^5* 
f I pay him not the money at fuch a day ; and if I pay him the %. Teim Re|>. 
oonev, I fhall have the land ; and if I pay it not, then I clearly 739- 
Mirgain and fell them to him ;" and puts Cordcllinto the houfe, 
[ locks the doors, and delivereth him the keys, and faid to the 
ants, ** Take him for your mafter,*^ It was argued by Godfrey 
1 Skagg, and afterward adjudged it was a good livery, and an 
ite for life, at the leaft, palled : but if a fee pafled, it was not 
rftioned, becaufc Cordell was alive. 

Dowfe's Cafe. Cah %. 

LEASE was made to jf, B. and C for their lives, habendum The prtmiftt of 
' to J. for life, the remainder to B. for life, the remainder tof}"J*^^'J^^- 
for life. It was adjudged a good limitation, and they (hall take y^J^^ 
ording to the hakendum ; for in the premifes a joint-eftate is co. Lit. iS^.b* 
en only by implication, which is CQHtroU^ by the exprefs li- Poit. 89. 
cation m the habendum^ 

Fifher againft Banks. ^^" 3* 

UDITA QUERELA, for that the plaintifF was in execution An avdhm fut^ 
^ in del>t upon an obligation, and alledgeth it was made for '''" ^'^^ ™»^ ''« 
iry-mon<5r, contrary to 13. Eliz. c. 8. And becaufe it did ap- h^/^J'blinSd- 
ir IQ the Court, that he was condemned upon a nihil dicit after ^ before, 
liad made an attorney and appeared ; fo that he might have Ante, 4. 
iided thisplca in avoidance ofthe obligation, and then did not 2. Roll Abr. 
■d it. The oMita ptinla was difaUow^d by the whole Court ; ^^^: ^ 
r an amdiia auerela doth not lie after judjpnent, upon a thing he slak. A!' 
At him fkaded before 3 but when he is condemned by default, canh. 27S. 

^d a. Lut. 1 143, 



Casi 4* 

An admirijJra- 
tv is in luw an 

aJHf;ni*. 
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Fi i»ni» and had no dav in court to plead it, there it licth : And they fai 
"t'^'ii^ upon this rcafon they had over-ruled a like cafe this term. 

Sir William More's Cafe. 

AT^EASE is made for years upon condition that the leflee, l 
executors, or ajfigm^ Ihall not alien witliout aflent of tl 
leflbr. The lellcc dictn mteftate^ and the ordinary grants admin 
Co!*Ur.^rio.a. ftration to J. S, who afligneth without licence. It was adjudge 
1. >voiAi\ that the condition was broken, for he is an ajignee in law. 

C ift. 280. Dou^l. 184. 

c^.g Lee againfl Vincent. 

Eajfir Tirm, 26. Eliz, Roil ^jt. 

If adevife he T^HE cafe was, John Lee dcvifed his land to fFilEam his fon 
that ihc ttrta- "* tail, and if he depart without ilTue, tliat his fons in law ih; 
tor» /-Tff r'n fell it (having then five fons in law) and dieth; and after one 
(hrian^"and* his fons in law dieth, then fViUiam dieth, having iffue a daughtt 
on; of'i^cm^dies *^^ afterward the daughter dieth without iflue, the four fons 
before the t. f- law that furvive fell it. The queftion was. If this fale were goo< 
rator, a file by — ^^George Wy AT argued for the plaintiff, and Godfrey tort 
the iwofiuvi. defendant. The points were two. //>/?, For that the fon die 
Poii/Lrczi having iflue, although the iflue died without iflue, if the fale 
8«j6. good. Secondly^ One of the fons in law was dead, and being 

.s. c. D)rer, authority, it cannot furvive. But it wais adjudged a good fale, I 
Tr6. 219. caufe he named them not by their proper names. Godfrey la 
^ V.^'n 'J^ ^ ^^ ^^^ adjudged, 4. £/iz. where one devifed his land to his wife I 
3. iT^n.^icb. ^^^^> ^^^ remainder to his fon in tail, and if his fon dieth withe 
J. And. Mc. ifliie, tliat his executors (hall fell the land by the advice of J, a 
i.Roii. Ah.328. JB. and j4. dieth in the life of the foil, the lale after the death 
Moor, 147. J is n^Q^ gQQd buj jf ^^ had aflented in his life-time, it had U 

Po. on Dcv.107. b ^ 

Case 6. Roc againji Hartly. 

Writ of error IT was hcld by all the Juftices, that a writ of error doth not 
does not lie in in the common pleas, upon an erroneous judgment e^iven 
c. B. upon any inferior court of record. And this was, as they faid, up 
infcrrd^urt" . £«« advice. F. N. B. cm. ao. D. v. 8. Ettx. Dyer, 250. 

J Holl.Ab.745. Mcor, 78. I. Leon. 55^. 3. Lcoo. 15^. Dyer, 250. And. la. Cait«ua» 
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Griffith agatnfi Nlorifon. 



Words aa.on- A CTION for thefe words, " Where is thai bankrupt knave f wi 
*bie. -TV 44 ;j that pillory i^naVe?*' {Innuendo the plaintiff) and aver 

poA. 31. he was a merchant; and the words were adjudged aftionable. 

Caii Mayor and Burgeffes of Windfor*s Cafe. 

/fhcriff cannot A CAPIAS AD SATISFACIENDUM was awarded totheftic 
tfcaofo/r ri^ °^ ^^''^^ ^^ arreft 7. 5. who was then in cuftody of the Mi 
f.)"r w°ho^Xas ^"^ ^^rg^.fP^ of Windjor, and thereupon the fheriff awarded a w 
never in his rant to the Mayor ^ &c. to take him, and afterward they let 1 
cuAody. eicape ; and it was held clearly, that debt upon the efcape li 

againft them, and not againft die ihcriiF, So it ii of a bailiff < 
I'oft, 15S 743, franchife. EJ 

P.iit. Shcr. sCa Cowp. 63. »• Term Rep. 5. ia6« 
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Efton agaiftft Wood, CAti 9. 

cafe was. The defendant covenanted by indenture with if a man mffimu 
z plaintiff, that whereas he intended to marry Elizabeth ^^^^ **'» ^'^« 
•//, a widow, that he would pay all the legacies which fhe ^'f. 1"*^'' * 
laft will in writing, bearing date ift May, 20th Elizabeth, 7on oVxX^^' 
e and bequeath, and was bound by obligation to perform power wiij be 
enants in the indenture. In debt upon the obligation, the ^"^*' a^ an ^f- 
mt pleaded, that after the making ot the will and the obli- ^7*"'''' *^^' 

he intermarried with the faid Elizabeth Smalzi^ell, which G.ib"* ^^^1 
jc continued till her death, fo the will and devife of Eliza- Cro.Car. 215*. 
s void; and demanded judgment, &c. And it was adjudged, r6. 597. 
? pJaintifTfhall recover; tor notwithftanding it was not a ^*^'^- 3'3- 
all intents and purpofes, yet the indenture referreth to that [' j^^'l; *"* 
did bear the name of a will ; and although it wat not a will p'roc.'ch.'g!' 
, it is not material. x. Mod. 211. 

I. Burr. 437. 
*xt I. V^n. 244. 408. ft. Veril. 329. Prec. Ch. 44. 84.155. 1. Peer Wms. 82. 144. 
• 341. 364- 496- I. PecrWm*. 126. a. Stra. 891. nil. Eq.Cuf. Ab. 66. 171. LdR«y.5i5. 
►3. Co^p. 260. 2. Term Rep, 6S5. 2. Brown u. C. 377. 31;. 

The Bilhop of Hereford's Cafe. Cah io. 

RE IMPEDIT. The cafe was, The patron prcfentcd 7. a dcrk rcfufed 
to die biftiop, who gave notice to the patron that the ^^ *"^"**'^^"^y 
as infufficient ; and thereupon the patron prcfented ano- "riS^ promowd 
rk, and tlie bilhop admits the firft that was prefented by to the fame liv- 
on, and within the fix months. The Court held clrarly, '"s- 
I bifhop was a difturber ; for he having once rcfufed him 
iBcicncy, cannot afterwards accept him.. 

Tanfield againft Finch. Ca»i n. 

RMATION upon the 13. £/?«. c. 8. f.5. {a), for ufury. It it '» not ufury 
icld by all the Juftices, upon evidence to the jury, Ftnch gave ^^ pu^hafc b<mm 
eUs66l for an annuity of laol. during twenty-three ycars.{„^*" ]t^]ua 
clearly no ufury when there was no communication before vaiu«, although 
i them, to have any confideration for the loan of tUe 566I. the payment u 
annuity was purchaied bend fide without any corrupt in- Secured by 
bargain ; and if it had been 40I. per ammm for forty years, l^^^hf bllr I'n" 
..it had bwn no ufury, no more than if one for lool. pur- was coio^faWc, 

ids worth 40I. ^ annum. and to dude tho 

her matter was m this cafe That after the grant of the faid 'Ututc. 
of 120I. for twenty-three years for the faid 566I. in hand^*^^^'*"^^^' 
xnfield, for the afTurance of the faid annuity, infeofFed Finch ..co.^eo. b. 
worth lOol. per annum to the ufe of Tanfield and his heirs, x. lcv. 8. 
inditipn, that if the money were not paid, it Ihould be to 3- Wiif. 393. 
:>{ Finch in fee. And all the Juftices held it was no ufury; -; B'- RcP'86i. 
mortgage was only for the aflurancc of the annuity. ^^^^' "** 

Ik, In Doff or Goad's cafe, Trin, 19. Eliz. in the exchwiuer J;^^. ^^j, 
formation for ufury, Popham and Plowden held, That 
I giveth lOol. for an annuity of 20I. per annum, this is not 
>r be ihall never have bis ftock^ of lOol. again. But Bell, 

Chief 
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'^^^lin/t^ C7j/V/'^tfrff», held clearly, if two men fpeak toother, and one of* 
Fjw'cii. ^'*^"^ defircth the other to lend him lool. and for the loan of it 
WStcxi.Aiin. ''^^ will give him above lol. per annum (a); and for an evaiion 
It. 1. c. 16. out of the ftatute, they invent this pradice, that lie*(hall erant to 
the other 30I. per annuniy out of his land for ten years ; or ne fliall 
make a lejue for one hundred years to him, and tlic leflec (hall re- 
grant it to him, upon condition he fhall pay 30I. yearly, and every 
year during the ten years : in this cafe, the firft contraft being 
corrupt in fraud of tlie ftatute, this is ufury, although he never 
hath his lOoI. again. But if bona fide one buycth an annuity of 
40I. for ten years for lOol. this is no ufury, ir the firft commuoi- 
cation was not corrupt. E^ relatione Edward. Coke. 

caii 11. Thomas Mantell againjl Matthew Mantell. 

In the Exchequer Chamber % 

bThTtSolT THE cafe was long debated in the common bench, and after- 
^ **' ' wards brought into the exchequer chamber by Englilh bill. 

Oliver Wood being cejluy que ufe in fee of the manors ^{Milton and 
Collinvtreey in the contity oi Northamftony ij. Hen, 8. by his laft 
will devifed, that his feoffees after his death Ihould ftand feifni 
of the manors to the ufe of Sir Walter Mantell and Margaret his 
wife, the daughter and heir apparent of the faid Oliver^ for term 
\)f their lives ; and after their deceafe, to the ufe of John Memi$ll^ 
their fon, and of the heirs of his body, and for want of fuch iflue, 
to the ufe of the heirs-males of the body of the faid Six Walter zjnd . 
Mar^arety which thev Ihall afterwards, lawfully have, with divers 
remamders- over. Oliver dietli 13. Hen. 8. and afterwards Sir 
Walter and Margaret have iflue Walter and Tlbomas, Sir Walter 
dieth 21. Hen. 8. Afterward John Mantell dieth without iflue, 
Margaret his mother living ; and afterward the faid Walter^ the 
fecond fon pf Sir Walter and Margaret (having iflue tlie defendant 
Matthew) was attainted of high treafon, and executed i. Mari^e^ 
The o. kli%. Dame Margaret Mantell dieth, having no other ifl[ue; 
and tne plaintiff fuppofing the land was forfeited by the attainder 
of Walter the. fon, obtaineth a grant of the fame from the queen 
by her letters patents, and fued the faid Matthew for entering and 
claiming the manors as to him defcended, as coufin and heir of the 
faid Sir Walter and Margaret^ that is to fay, fon of the tiid Walter, 
fon of the faid Sir Walter and Margaret. And upon the whole 
matter difclofed, it was, 27th May, \n the faid term, decreed by 
the Lord Treafurcr and all the Barons, that the title of tlie faid 
Matthew was good, and the land was not forfeited by the attain- 
der of Walteryhc being executed in the life of Margaret^ yrho only, 
as long as fhe lived, was tenant in tail ; and this land did defcend 

Co. Lit. syi. t. to Matthew^ as coufin and heir of the body of Margaret, &c. Fid0 
3. Co. 10. the Lord Lumley^s ea/e. 
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Rice Clampe againjl Edmund Clampe. Cah i, 

\ EPLEVIN. The defendant avowed for damagc-feafant in To an avowry 

L^ the land, which is parcel of the manor of C\ ? and that for copyhold 
this land was copyhold, parcel of tlic faid manor, and of'*"^* 7t^^^' 
nature of borough En^lilh, and demifed to John Boreman and ^/. \ ^^",31. 
^garet his wife, and their heirs, by copy of court rolls by the tion thjt .-/. and 
le of a mefe^ containing twelve acres of land ; and \h2itJ0hn B. fLirciuicred 
man died, and Margaret him furvived, and took to hufband ^^^ ^^"^ ^^ ^^^ 
f Clampe^ and had iflbe, the plaintiff, their eldeft fon, and the u^^^^^^.Jn t'' 
irant, their youngeft fon ; and afterward Margaret died feifed, after the death 
the land deicend^ Co the avowant, as youngell fon and heir, of the faid w. 
becuftom, fafr. who entered and took the cattle damagc-feafant. ^^^ ^- «> *^ 
I pliuntiff, by replication, confeffes the grant to John Boreman 'l^^'l^^^J^'i^ 
Margaret^ and VMcJobn Boreman died, ^viA Afar gar ct furvived, ^ \y^^ nothiog, 
and took to hufband the faid John Clampe^ and had iffue the and it leaves a 
iiti£F and defendant ; but faid, that the faid John Clampe and particular eftatc 
rwet furrendercd the faid land per nomen of the reverlion, after '"^' '/,*"^J*^ 
death of the faid Jahn Clampe ^nd Margaret y to the ufe of the have been" rA- 
ntiflFandhis heirs,whowasadmittedaccordingly; and afterwards verftd. 
(aid Marfiaret died, and John Clampe did furvive ; and after- Pofl. 225. 
ds the faid John Clampe died, the plaintiff entered absql^e Hob. 171. 
: ; that the faid land did defcend to the defendant, as puifne ^"*- J*<^- 37^ 
, l^c. And upon this. replication, it was demurred in law. — ^!,. ""^* *^*' 
ICE, for the avowant, prayed judgment. F'lrft^ For the matter in Roll. Rep. foj» 
, the plaintifPs plea is not fufhcient ; for he pleaded a furren- Godb* 264. 
of die land by the name of a revcrfion, after the death of the 4- Letm. 8. 
m and feme \ and by that pretence, there fliall be a particular ^OQjf'^ g^l* 
te left in the feme and alfo m the baron ; whereas the baron had g lib.* Ten.' 
hing before, which cannot be ; for the furrendcr is void. For 26c. 
m one is feifed in fee, he cannot by any matter in fa^ give 
ty tjic inheritance after his death, and fo leave a particular eltate 
limfelf ; but peradventure it may be done by matter of record; 
of that otnnion was the Court, 38. Hen. 6. 8. Hen. 7. and 
I afaAird, uiat by a mere grant the baron Ihould have an eftatc "* ' '^' ** 
Wk^ who had nothing before. Secondly^ He faid there was an 
; t^xdt in the pIoKling ; for the avowant pleads, thaX Mar- 

jaret 
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Clampe garet died fcifed, and the knd defcended to him ; and the plaintiflf " 
"'S'''"/^ in his replication travcrfed the defcent, and not the dying fcifed. ' 
Clamfi. ^^ jj^^^ g ^y ^^ y^^j ^j^^ avowant had judgment at the end of 

Port. 80 ^^^^ ^^'*^- — ^^oi'A, It was moved, that the twelve acres could not 

pafs by the name of a mtfe ; but the Court gave no regard to it. 

CAti ». Herring a^avijl Blacklow. 

Eajler Term ,26. Eliz . ^0// 44 1 . 
If thcdcfen(*am O EPLEVIN. The defendant avows taking the cattle damage- 
aUedgcs ftttin^ 1 V feafant in a certain parcel of land, parcel of the manor ofS* 
cannot^aiuj^ee a ^"^ fhcweth that Dame Frames Jartlngham and Henry Jermngbam 
prior/*i/f«wifh- were fcifed of the fame manor in fee, and let the land in wnicby ' 
out travtrfing Isfc. to him for one-aiid-twcnty years, and fo avowed the taking, '\ 
the feifjn of the ^c. The plaintiff, in bar to tlie avowry faith, that long time ; 
dcf«ndar.t. before the laid Frances and Henry were feiled of the fame manor, -^ 
king Henry the eighth was thereof feifed in fee, and that this land ^ 
was demiled and demifable by copy of court roll, (tfr. and that ' 
king Henry the eighth did demilc this land to the plaintiff by 
1. Leon. 78. copy of court roll in fee ; which matter he was ready to aver, iic. 
Lut. 1343. And upon this it was demurred. — Godfrey allcdged tlie caufit of 
the demurrer, for tliat the plaintiff in his rephcation faid, th«C 
king He7try the eighth was feifed, kic. and dcmifed to him, £j?f. ' 
and doth not traverfe the feifin in fee in Frances Jerningham and 
5. Com. Dig. Henry Jerningham : and it may be they came to die land by ^oo4 
1J2. tith otpuifne tempSj as the land might be forfeited into the kmg's 

y Bac. Ab, hands, Wr. And in Carew's cafe^ 5. Hen. 7. one pleaded in bar a 
*"• feoffment of J. S. and gave colour to the plaintiff; tlie plaintiff 

replieth, that long time before J, 5. inieoffed the defendant, he 
infeoffed him ; fo he was feifed until diffcifed by the defendant. 
This is ruled no good plea, without a traverfe or confeffion how y, 
Co. Lit. 303. a. S. came to the land afterwar4 — ^Coke contra : The replication it 
304* good enough ; for he hath by nient dedire confeff^, that Frances 

and Henry were feifed ; and he had a good title by the copy, before 
their title : and fuch a confeffion by nient dedire is good. 4„Edtv. ?. 
Replication accordingly. — But tlic Juftices faid, tiizt in the tinac 
of Edward the third tlic Judges had no great regard to pleading. 
Wray, C. J. faid, that fincc that book the law hath been 
taken otherwife ; and there is no queftion, but where the defea- 
Poft. 278. 359 ^^^^ ^^^^ alledge feliin in one from whom he claimech, the plaintiff 
384.651. 7S4- cannot alledge Icilln in another from whom he claimeth, before 
the feifin of, bfc. without traverfing, confeffing, or avoiding the 
feifin alledgcd by the defendant ; and judgment was commanded 
to be entered for the avowant. 



Casz 3. 



Morton's Cafe. 



Judgment rcco- HPRESPASS a^ainft Morton for entering into his houfe, and tak- 
vcred agiinft -*- ing awav his goods. The defendant pleadeth the trefoafs was 
SIlc**muT 1? ^^"^ '^y '"'^^ ^"^ y^ ^' ^^^ ^^^ plaintiff had brought trcfpafs againft 
a g<x)d"plJa 'in' % ^' ^^^ recovered againft him, and had execution, and is Cuif- 
bar to trcfpafi. ncd, and demands judgment if hc might impeach him, isfc. And 
upon this it was demurred. — Plowden moved, that this was 4 
II'P^^' ^^od plea ; for when a trcfpafs is done by two, this is joint, and it 
Dr^, *3^ ^* ^^^^ fcveral : fo that if the party be fatinficd by one, this i^ a dif- 
3. Term Rep. charge againft the otfa^; and the trcfpafs is fo joint, that if the 
^«' plaintiff 
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htntifFdoth confcfs that the defendant and another did the tref- M^» ton's 
a&, the writ (hall abMe ; for it ought to be brought againft both. ^''*«- 
. /for. 5. pi, 9, a. //rn. 7. />/. 16. /£/?rr'i r^, 21. EJw, 4. 
2. Ediv. 4. In 2. J?/VA. 3. a difference is taken between a trefpafs 
y two, and a feiony by two : for a felony by two, is always fe- 
cial ; and a pardon of one, is no difcharge ot the other. 

Wray, C. J. conceived it reafonable, tliat the execution and a. Hawk. 5+7. 
itisfaftion by one Ihould difcharge the other. — Gawdy contra: 
'or the trefpafs is always in itfelf feveral ; and when the plaintiff 
lath recovered againft one, and is fatisiicd for tlie damages he has 
lone to him, this is nothing to the trefpafs done by the othrr : 
mt a relcafe to one is available to the other ; for by the releafe he ^ ^^ .. 
cknowlcdges himfelf fatisfied. — Clench. If one command three Li°.S€^*. 3-6. 
do a trefpafs, and they do it, and a recovery is had againft him, ' ' * 

nd he being in execution doth fatisfy the plamtiff, this is a good 
lifcharge of the otliers ; for the commander was the principal 
rcfpailer, and the others did it but as his fervants ; which 
jawj>y feemed to agree, et adjournatur. 

Pinner's Cafe, case 4. 

LTE was indiAed, that being coroner of Xttrf/ow only, ceph /*«- Coroner's inqui- 
^ qtil/ttionem fuper vifum corporis 'nifra metas et hundre'Jas r^.w/^?^' 'ij'^" '""'^^'J'"' 
'Jere/ord. And becaufe it was not alledged where the inquifition was ju^oMnj'nl-,^ 
akcTiy nor by what perfons, nor their names, nor that they were and that ti.ty 
vrorn, the inquifition was held to be void, and the party difcliarj^cd. wtic fwo: u. 

2. H3wk.I\C.77. Fitz.Cor. 107. S. I*. C. 51. 

Anonymous. c.si: 5. 

r. S. was indiAed for entering upon a copyholder with forrr,^'-^''-'^'*^'" '^^ 
) againft the 8. Hen. 6. c. 9. The force was removed, and he J^^^l,^?";" 
iras reftorcd to the poffeffion by the jnfliccs of tiic peace; and J]\*aii\t^ p"c\'^r\ 
iftcrwards this indiftment was remove^] into the queen's bench red to an inta- 
:>y ctrtiorari. The party travcrfcd it, and it was found for hi in ; ni^^-tici-oifcf- 
but in tlic mean time a ftrangcr recovered tlie land by a claim v\ f'"^'^' »eccvued 
aature of a writ of droit clofc^ in the court of the lord of ^^^^^'courr *' * 
manor, and was put in poflHlion. The queftion was, If the 
party for whom the traverle of the indictment was ^owrv^^ ihall be 5»avii. 6?, i-i. 
reftored to his poflcflion, a^'^^'^inft him tluit had recovered in the '^'* ^- ^- •-• 
lord's court? And it was adjudged, thiit he Ihall be reftorcd, for y^^^ '^'" 
othcrwifc he fhall not have the effcft of hi*? fuit ; and this Court c ,0. Uc 148. 
Hull take no regard of the recovery in the lord's comt, dc pu'ifm 
temps^ of which tliey have no matter of record before them. 

Smith's Gife. ^^^^ ^'• 

^ CTION FOR WORDS. Fcr tl.at wherca< R, . 

^ tainted of felony, and Ihewed thai tlse ilc-ind<Tnr [ 
irmuendo the pfatntiffy ** have done as ill, and worli- 

•* coft you as much to bt^ quit r.s it coll hini." — Gav.::)Y faid, the ^ ^^. _g 
ftftjon licth not, for the words are uncertain ; for it may be whvn 
he iaidy •' you have done zs ill, or w^orfe,'' he intciiJed he hiid 
lone fume great offence before God ; and for uncertain v/ords, an 
ifiioo licth not. But the other Jufiices doubted, et a^Jjy.tr^uttur. 
—And in tliis terra, Rhodes, fcrjcjtrjy moved if thci^i words, 
■ Thou art a knave, and a pillory knave," are aflionablc ; aad 'f' ^^^ ^if*' 
Ab Court conceived dicy were not [a) . .^^^. ^ ^^ ^^^^^ 
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Ji Trinity T^erai, a6. fiiiz. In 6. it. 

c^«* ?• Wencomb's Cafe. 

Contcyancinf . A maketh a feoffment to B, of lands^ arid it was covenanted 
-"•• by indenture between them» that if -^. doth pay to B. at Ad 
fcaft of 5/. John Bapt'ift fortv-fcvfcn pounds, that the feoffnienf 
fliall be to the ufe of j1, and his heirs; and if he faileth of payinent» 
and B, doth not pay twenty pounds at AftcbaelmUs^ that then alfd 
the feoffment fhall be to the ufe of J. and his heirs, and covenanted 
to make further affunince^ Afterwards both A* aiid B. fail of pay- 
ment at the days. Ahd in Hilary Term next following both the! 
feafb, a fine is levied to the feoffee, and no ufe expreflod. All this 
was found by fpecial verdiA, and that the fine was only to the ufes 
of the indenture. The quei\ion was. Whether th* conufee of the 
fine, or the heirs of the feoffor, would have the land ? And it waf 
adjudged for the heir 6f th6 feoffor. 

cai« 8. Sir John Peter againjl Knoll. 

Trefpafi may be HTRESPASS, for ukiiig an ox. May the firft, and felling it^ 
laid itany day J j^j^j converting the money to his own ufe. Upon not guilty 
m^* ** *^""* pleaded, the jury found that the plaintiff feized the ox as a heriot- 

5. Mod. 286. lervice, long time before the trclpafs ; and afterward, and before 
Strange, 1095. the trefpafs fuppofed,' the defendant as executor of J. S. (whofci 
Ld. Ray. 140. the OX was) took it, and fold it, &c. and a^ to that, it wis found 
Saik. 639. ^ ^Ijj^^ ^Yit trefpafs was done befotc the day which the plaintiff fup- 

o^P'454- » • pQ^jj^ — ^The Court held it not material,fbr being once a trefpafs, it is 
Hcriot fenrice always a trefpafs. — ^To the other matter, vit. Whether the lord 
may be feised may feize a heriot-fervice ? Wr a Y, C. J. laid he might, for this 
for,ordiftrained. J3 ^^ fervice which lieth not in render^ but in prender \ and the lord 
Bro^He? 6. ^^ ^^ ^^^^ ^^^ ^^ beafl, and it is at his elef^ion which he will 
C0.Ut.83. 162. ^^^^ ^^^ ^^^ befl; and it is inconvenient to put him to diftrain, 
Cm. Car. a6o. when he may feize ; and faid it hath been fo adjudged. 

Ca8«9. Harris' Cafe, 

indiament TJE was indifted upon the 8. Hen. 6. c. 9. The indiament 
wam^addi- ^^ removed by certiorari \ and becaufe the indidment was, 

][^^n. ^^ * " ^^^ 1"'C made entry with force, and doth not alledge of what vil 
Poft. X48. Cro. or county the partv was, the indiftment wat abated ; for pro- 
jac. 531. cefs of outlawry liem upon it. 

a. Hawk. 318. 

CAia 10. Hill's Cafe. 

Pleadijig. p JECTIONE FIRMiE. And declared of a leafc made to him bi 

^^ 7- S. The defendant conveyeth to hirafelf a title by leafe, befor* 
that leafe*, and it was held no plea, for it mounts but to a general iffuc 

Cai« II. Anonymous. 

The return of fTRROR upon a judgment given againft the father. The dc 
"iK)fuchv,u- t. fondant alledged, that the plaintiff had an elder brother ii 

muftb^a'ccom ^^^^^ ^^^^ ^^ ^^^ ^ P^^^^» ^'^- ^^ ^' ^^ ^^ COUrity of Stafford 
panicdbyapancl Upon this thcy wcrc at iffiie. The venire facias was of vicinet 
from the body of de M. and the fhiriff returned there was no luch vill. The cour 
tktc^ty^ held clearly it was no good return, for he ought to make the pan 
Poft. lox. 166. iicl deccrporc ccmitatiis. 37. Hen, 6. pL 1 1, jfccord. {a), 

6. Co. 14 b. (^^ jf^ by 4. and 5. Ann. c. 16. in ed (r »m the My of the temmj in which tfc 

civil Ailtt, and' 24. Gro. 1. c. tS. in penal adion is triable. Sce^fr. Umrgr^t'inot 
a^oni, every mtmf9^ad4i ihall be award- Co. liii, 125. a. 
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Grave a^ainft Grave. c*se 12. 

pER CURTAM, ahfmtc Wray, chlcfji^jUce, If an infjnt brinr;.^ An inf-nt Gi^u 
**• trcfpafs by guardian, and atter'.varus i.c was ncxnluir, he Ihiiil 'J"^* ^ ''/',' |;' 
render no colts. f^^., 

I. Bac. Ab. 517. 1. Stra. 70S. 2. Sirar.sfc, 1217. Sed vide J. Fames, 105. and Sa>cr'sCofis, 03. 

Long's OilC. Case 13. 

A NISI PRIUS was granted after ilFac, and al>cnvard ^f'^P^'/^'^j!^'''^^^''''^ 
dcas was awarded ; and, notwitbftandinj.^, rlie party proceeds '^[^''^I ^!'^^^^^^^^^^ ^^ 
witii the niji prius^ the Jufticcs not knowing ot Xhc J if per fu/casy and wi:h a caution ' 
the iflue was tried for the del'cndant ; and now tliis term the plain- not tcimpsnncl 
tifFprayeth anew fiijt prius, and upon the fame vcnhe faaas that-*".* t Hic lor- 
thc former was, for the trial upon the firfl was void, and iotam non '"*'"'^ ^^^^' 
judice^ for tlic Juilices had not power to proceed by rtafon of tlie cro. J^c. 4% 
Juperfideas, And a niji priui dc mvo was granted ; but the Jufticcs 
laid, tiiat the plaintitlis to take good Itc^d, that he hnth none of 
the principal pannei which palLd in the firil trial, for it is a prin- 
cipal cliallcnge that he was in the iirll trial. 

Anonymous, c^ti 14. 

pERIAM, 'Jiifticey faid, he had feen a precedent in the time of Awan,iamHi\\z% 
**■ king Henry t\\^ eighth, that where a citizen of London fucd to KftoreaciiU 
another citizen in the common bench, and the mayor and alder- ^<:"/'*' London 
men of London would have him put the matter to compromife, {[ll^^^''^ ^{^\i^^ 
which he refufcd; whereupon they did disfranchife him, and he n. o. .iS. a.' 
ihewed this matter to the Court; and thereupon they dirc^lcd their 3. c. Dig. 409. 
writ to tlie mayor, ^c. to reftore him to liis fiaivJiife, they airelled ^;"'''* 5»7«723- 
z fine of an hundred m:irks upon every of tlicni that w^re parties ^'^^^^r'- 378. 
to the disfi-anchifement, which thoy p:ued, as appearcth by tlio ^.^^ Rtp.427. 
record, and the citizen was rcllored to his lianchife. i. T. Rep. 177. 

AnonvnDiis. ca«e 15. 

'T^OTA. The laft dav of this term a precedent w^as fliewn to the in audita ^utrtU 
-^ Court, which wzsAfuh. 5. IIoi, 5. ro/'/^S.].. Anaudiia querela was Jj^'-'/^^cord mull 
brought in this court; and bccaufc the rejc?rd was not brought into cou/t*^"^^' ^^^^ 
court, fo as theparty might have execution if the matterwas found for 
him, for this caufc the judgment was, tliat qiat ens nlk'duiplut per breve. 

Syria's Ciilb. Casf 16. 

■^^OTA. It was held by the Juilices, that if two joint-tenants be A prant of par- 
"''^ of a term, and the one grants parcel of the term to a ftranger, "ibyoneloiofr- 
by this tlic jointure of all is fevered.— Yet Manwood agreed, that l^"e?bm*norTfi 
it a man be poi&fled of a term in tlic right of his wife, and grants huiband grant 
parcel of it to another, that, after the death of the baron ^ the feme parr of a term . 
Ihall have the refiduc of the term that w.^s not granted, and it h- has m rijriit 
Ihall be only an alteration of what was granted. ^^ '"^ ^'^*^^" 

Pfiih. 279, Co. Lit. 46. b. Moor, 522. i. Tcra. 396. 3. Atk. 20. 1. Salk. ic*, 

Maldon's Cafe. 
J^OTA. If one faith to me, '• You Ihall have a leafc of my ^^" '' ^ 
*^ " lands in D. for twenty-one years, paying therefor ten Ihil- ^vwhat v r.. \% 
^^YiVif^ pfr annum \ make a leafe in writing, and I will feal it:'* ''.^y be^nr- •. 
this was agreed to be a good kafe hyparoly although no writing ]ih4?6. 
be made of it, for the intent of the leilor is futficiently exprelled, -oor, s. ? . 
and the naaking of it in writing is but for further alfurance («). ^^' '-^'- ^^ ' . 
&rrf«ft.« Lewis. rxRcT ::;.': 

(«} By s9. Car, s. c. 3. leafei of lamlt wife they will operate only as leafes at will, - ^ '^^ ^^ . , ..^ 
mft be in wnting,- «nd figncd by the cxcqpl k-afet not exceeding ihTCC^caii. eoi«^* v • 
|vtist or ihdrKentsdulYauthontbd: other- . •tmlcv^ -i.\ 



^^ Michaelmas Term, 

26. and 27. Eliz. In the Queen's Bench. 

5/r Chriftopher Wray, Knt. Chief Jujiice. 

Sir Thomas Gawdy, Knt. -j 

John Clench, Efq. I Jujiices. 

Robert Schute, Efq. 3 

Sr John Popham, Knt. Attorney General. 

Sir Thomas Egerton, Knt. Solicitor Genera/. 



Ca« I. Anthony Mildmay and Grace his Wife againfi Standifh, 

A prt>vifo In • ACTION SUR LE CASE. The plaintiffs declared that 
deed of frttte- A\ they were feifed of the manor of Sacoke^ and had fpeech 
mcnt auibori- X ^ ^K'ix\\ 1, S, Concerning the making of a leafe to him for 
iTL'i'L^^'iwr tvventv-one years, for which he was to give lool. for a fine 



ranter to limit *■'""**"; x,. ■>-»--.-» --* ,....^*. «w ,^«w^w g C 

any part ot the ^^^t tnc dctendant knowing of ;t, faid to /. S. " That one Jo. 

fettled cftatc for ** Tallct and 0/iffe his wife had a leafc of it, not expired, for one 

lives or years, « thoufand years ;" and thcfe words were fpoken by the defendant, 

h*i!I tTmTkc in ^^ ^'^^ intent to take frcra the plaintiff the fine agreed upon ; and 

unreafcnabic *" ^^^^^ ^V ^^^^^^ ^f ^^^^ words /. 5. would not accept of the leafc. 

Icaft, in prefer- — The defendant pleads in bar, that Sir Henry Sherrington was 

encc of one of foiled of the land in fee, and by indenture covenanted with, &c. Fide 

Ms children. , Q^,^ jy^^ ^^^ Coke's Eutries co. the tvhole pleading of the cafe {a). 

S?C. M^r — ^^ ^^'^^ argued P/rV. 26. L/iz.by Fenner SLndGAVfDYyJerjeaTtts^ 

144/371. ' for the plaintiff, and by Walmsley and Puckering, ferjeants^ 

s.c. i.co.175. for the defendants ; and afterwards, Trin. 26. Eliz, Gawdy pray- 

s.c.jenk.Ccnt. ^^ judgment for the plaintiff. — Anderson, C. J. faid, they were 

Co^JEnt. - ^'^ agreed that judgment (hall be given for the plaintiff; and (hew- 

i.Ch.Caf.^6x. ^^ briefly that the caufe of tlieir judgment was, that this is an un- 

^64. 146. • reafonable leafe, and not warranted by the provi/o; and it waS 

S.Ch.Caf. 91. adjudged accordingly. — Afterwards Afich. 26. t^ ly . Eliz, a writ 

Powci on Pow- ^f ^^^^^ ^.^^ brought in the queen's bench, and after argument by 

Cowp!59<.6ci. ^^^ counfel, Wray, C. J. faid, that they were agreed to affirm 

657. 714. the judgment ; and that the reafons that moved them were princi- 

%. Term Rep. pally three. — Firft, By the indenture there are equality of eftatet 

^i. 380. 78 X. Ij^ ^h^ laud^ and equal parts conveyed to the three daugnters, with 

jVBrown Cat ^ provifo by his will in writing, to liipit any p^ for payment of 

Ch. 450. {a) Sir l/tf«r>5&<rrijc|^fM was feifed among ^ Timit any pare of the (a|d lands, for any 

other cAates, of the manor in queflion in ** life, lives, or jfmrs^ fpr the payment of 

fee, and had ilTuc three daughters t Gratg^ *< hit debts, performing of lus legacies, 

married toj^ftiomyMiUmayi OliJ*, manied ** preferment of his (ervants, or any other 

to Johm Talbct \ and Urfula^ married to «' rutfmmhlt confidentions U to him Oiall 

Thbrnas Sadler, Sir HtHrjf covenanted ^rt « be thought good.** Urfiim died without 

p^ttnn atMort tt mtiiti manuitmtivu of his iflbe, whereby her portion came to Gror* and 

faid daughters, to Hand feifed of his eilates Olift, Sir Htmry by his will, for the ad- 

to the ufe of himfdf for life, the rem^der vincement of his daughter Oli§$ and bir 

to his three daughters fcvprally in tail \ the biifkandy limited a great part of Grmu^% 

leverfion to his own right heirs in f<ee ; and poition of his eftates, including the manor« 

if any of his faid three daughtcn (houM die to Olif$ and btr brnfiand^ in tail male^ for 

without aiTue, then her portion to be by 1000 years, without the reienration of any 

moieties to the furvivorst paorioxD rent. And whether this /iWftffmi was gooi| 

i^LWATs, ^ That it (hall be lawful for the in law, by f^rce of the /»r«a>i/i^ was dit 

^ tM$iir Utmrj^ by his will in writings to qveftiop. Mppr, X|4. uQo. 175. 
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his debts and legacies, preferment of his fcrvants, or other reafon- Milpmat 
able confiderations as to him (hall feem good ; and this demifc for *'g^">fl 
a thoufand years is not rcafonablc ; for the intent of the indenture '''^'•'•"■* 
was the advancement of his blood, &c. and for the advancement 
of Grace and Oliffi his daughters. And this leafe for one thoufand 
years can be no advancement to tlic blood oi Sir Hanry SherringtoNy 
for it fhall go to the hulband of Ollffe if he furvive ; and if he 
doth not, it (hall go to die executor, Suc. of Oliffe after her deatli, 
and by no poflibility can this chattel go to xhc heirs or blood of 
Sir H. Sherrington^ but (hall go to ftrangers [b), — Secondly, Grace ^ j^) Moor, 145, 
the wife of the plaintiff, is to have a third part, by the firft part Cro. Car. 181. 
of tlic indenture ; and by this leafe all her intereft in efFeft is taVen *• ^^^ ' se- 
away, u'hich is againft the intent of the indenture; and the con-^^T^ ^'^' 
fideration was the preferment of Grace, that was married to the 
pkintifF, which was a great advancement to her, and for the 
preferment of the heirs males, and heirs generals, and by this leafe 
It is wholly taken away; as if one giveth land in tail, provided he 
(hall take the profits of parcel of the land for a thoufand years, 
this IS a void provifo, for by common prefumption it taketh away 
die benefit and intereft of the grantee in that parcel (r). — And (^ ) cra C*r. 
Thirdly, This word " reafonabU'^ is greatly to be confidcrcd, and 400. 
fhall be expounded ftridly, e(j)ecially in a provifo. For if by this ^^' J*^- ^7S* 
provifo &>//. SherringtonhzA^xstn to a fervant, being his yeoman, ]^^' '59* 
ten pounds ^rr flwii/w for life, this had been realonable ; yet if ,,^/j,^^b!4i2, 
he had given him an hundred pounds per annum^ it had been Fitig. 299. 
unreafonable : for in the firft cafe, although ten pounds per annum »• Vcicy, 644. 
be a great fum, yet it may be the fervant was fo faithful and ^**^ *^^- 
honeftas he might defervc it. Alfo every gi-ant (hall be expound- \]gxJ^^^ 'I^' *' 
cd as the intent was at the time of the grant ; as if I grant an an- suep. i ouciJl. 
Huity to J. S. until he be promoted to a competent benefice, and 251. 
at the time of the grant he was but a mean perfon, and afterward 
is made an arch-deacon, yet if 1 offer him a competent benefice* 
according to his eftate at the time of the grant, the annuity doth 
ceafe. And for thefe reafons and others known to them the 
judgment was affirmed. 
i 

Croker againjl Trevithin. Cah *. 

THE cafe was. Lands were given in tail, upon condition if the On breach of 
^ donee or his heirs difconunue the land, the donor (liall re- ^^"^^^'^^^'y*'"* 
enter. The donee hath i(ruc two daughters, and dieth. The ^t»'donw"s^(ru 
I daughters have ifliic two fons, and die. One of the fons difcon- ihc dTnor^rluu' 
tinues the land to another ; and it was held by the Court to be a re-enter. 
breach of the condition. Poll. 163. 

UlLSec. 361. IO.CO, 39. Co. Lit. 213. Moor, 39. Vent. 321. 1. Leon. 191. Feame*sCon. Rem. iS/. 

The Aldermen of Chefterfield*s Gife. Cah 3. 

TTHE aueen maketh a leafe for years of land to the men ofxhe grantee of 
**" Cbeperfield^ rendering rent. The grant was to them by the the crown can- 
nune of the " Aldermen oi Cbejierfald \^ and they by the name "<^ P*"* o^^r. 
rf " Aldermen of ChefterfieW grant all their intereft to Cbrke in c°^;?^^' 
die laid land. It was agreed by the Court, that the grant by x**Rojji Ab' 
them was void ; for they, by the grant of the queen, have 513. ' 
Qpadtj to take, but not to grant the land to another. 



Hilary Term, 

27. Eliz. In the Common Pleas. 

Sir Edmund Anderfon, Knt. Chief Juftice. 

Hugh Wyndham» Efq. T 

Thomas Meade, Efq. V Jujiices. 

Sir William Periam, Knt. J 

Sir John Popham, Knt. Attorney General. 

Sir Thomas Egerton, Knt. Solicitor General. 



Caii I* 



Thomas James agatKft Landon. 

Trinity Term, 24. Eliz, Roll 1 232. 



Iftoppcis (hall pi ECOND DELIVERANCE. The parties were at iffue, if 
endure no in^- ^1 It were the freeliold of tlic plaintiff or of the defendant. — 
h '^'^Y^^uxh^'' The jury found a fpecial vcrdift, that J. S. was feifed of the 

tre created. land and infeoffed Gfo/*^^ ^^ww^'j in fee, who died feifed, and tlic 
fame defcended to the plaintiff ; and tliat aftcnvard the defendant 
Co. Lit. 47. let the land to the plaintiff by indenture, for twenty-one 
4. Co. 54. years, and that the twenty-one years are expired, and prayed the 

Mcor, 181.06. •,./• '• r *i /^ .. c r ' r J 

a. i-c^n. I J. difcretion of the Court, &c. 

8. Co. 44. The Juftices fhewed their opinion briefly. 

3. Ba/Ab. 443. PeRIAM» puifne Juftice, This eftopjjel (hall endure no longer 

J. Vent. 35S. than the leafe; for after the term is expired, the indenture is but 

Carth. 147. an efcrow, and a piece of parchment or paper (qiatre de hoc^ for 

1^ T ^''h covenant or debt may be brought upon the indenture after the 

DougK*icQ*^^ termexpire(l,&c) And he faid the difference hathalways been between 

%, T. kcp. 17X. an eftoppcl by record and by indenture ; for if one brings an aftion of 

waftc againft a tenant in fee-fimple, and fuppofeth he held of him 

for years, &c. and the tenant pleads nul wajle fait^ this eftoppel 

remaincth after the years expired. 

Wyndham accorded, for it is not reafonable that by this negli- 
gence another fhould have his land for ever. 

Meade accordant, and faid it was ruled in Bright^ % cafe, tliat 
the jury are not bound to find an eftoppel. 

Anderson, C. J. After the term expired the plaintiff may 
confefs and avoid the leaf?. — And afterwards the plaintiff had judg- 
ment. Vide 4. Co. 54. 

Not A. Mich. 9. {sT 10. Eliz. TUdaVs cafe, in B. R. The cafe 
was, A leafe was made to father and fon for eighjty yevs, and 
afterward the father let the land to the fon for fifty years by in- 
denture, upon condition tliat if the father paid twenty pounds it 
fuch a day, &c. tlic leafe fhould be void, as if it were neycr made*' 
The condition was performed, the father enters, and^dcyifctl^^ thip 
land to two otlicrs of his foa?, and dicth : they enter "upon the 

Ion 
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fon who took the Icafc, and he re-oufteth them, and they bring an Jamu 
tjeHkne firm€e. This matter was given in evidence at n'lfi prius *'i'*"*fi 
in the county, and the jury found againft the plaintiff ; upon ^^^^^» 
which they brought an attaint, and afligned t\it faux feremcnt in 
this, that they found againft them, whereas they ought to find for 
them. The opinion of the Juftices was, that the fon who took ^ 
the leafe was eftopped to claim any other eftate tlian for fifty y^arSj'p^*^ iln^^ ^ 
and the eftdppel continued after the fifty years expired ; and there- 
upon the grand jury found for the plaintiffs, and they recovered 
their term and damages. Ex relatione Lewis. 

Not A. If one takctli a leafe of his own land of an infant or 
feme covert by indenture, this is no eftoppel ; for In eftoppels both ^^^^'^^^J^ 
parties are to be eftopped, which the mfimt zxidi feme covert are 1. wood Coo. 
not. aj^. 
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2'-. Eliz. In the Common Picas. 
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CAIt I« 



Morris againjl Smith and Paget. 

trinity Term, 25. £//«• Roll 731. 



Amanorcannot X INCOLN. In Rep^^evin. A fpccial vcrdift was given that 
bcf^inatthUday; I Sir Francis Afcough was fcifcd in fee of the manor of Caftor^ 
but if a lore!, X— / which did extend into the towns of North-Kelfeyj South- 
^ of [bimanor ^^^P^* Holton, and Grijhyy and that in every of the faid Wns he 
oT/f. which*«c!^ ^^'^ dcmefne Und, and feveral freeholders which held of him, a$ 
ttnds to ^. aiid of the faid manor; and tliat Mokkis the plainti^ W2iS feifed of 
feveral other the lands in which, &c. and tliey did lie only in the town of 
towns, «id he Nortb'Kelfey, and held them of the faid Sir Francis^ as of his 
«!«lr«f fl :« manor ot Nortb-Kel/ey, by fealty, &c. and fuit at coMXt de tritus 

manor of ^.m ^ . .. /•r'^'' i-'i o-r^ •!_• r r -r j» 

the town of B, J ^pt imams tn tres feptimanas yearly : that otr Franas being 10 ieiled, 
with all his ib^r*. &c. by his deed indented and enrolled, &c. bargained and fold to 
^tameittsinB. Ralph Bard y efquire, in fee, ^^totum illudfuum maneriumjive dommi- 
ijTJ^i^^drf* " *''" ^^ North'Kelfey in North-Kelfey, and all his lands, tenements, 
and the grantee ** rents, reverfions, fcrvices, warcls, efcheats, &c. et omnia alia 
may hold a ** T^/fl regalitates^ confuetudines^ et hareditamenta qu^tcunquc Jituat* 
court kct in -B. " et exijient* in North-Kelfey ," and that Jo. Morris being the te- 
Ante, 19. j^jr^^ ^f ^h^ I^j^j jj^ which, &c. 77)0. Smith and others, freeholders 
a r©. 299.' 443! ^" ^^ ^^^^ ^^^^ ^f North-Kelfey y attorned to the faid Rahh Bard ; 
pjj * and if Ralph Bard had a manor in North-Kelfey to hold a court, 

Co. Lit. cS.324. ^^^y prayed the difcrction of the Court. — Not a. Thediftrefs was 
a. R. Ab.'xi*! for not doing fuit at court. — Periam, Jufiice^ held that Bard had 
Owrn.4.. «38* no manor in North-Kelfey^ for Sir Franas Jfcough had no fuch ma- 
I. Buif. 54. j^Qj.^ i3^( i^jg inanor was the manor ofCaJior. And if I have a manor in 
CroTca?. \o% ^^^ counties, and have demefnes and fervices in both, and I grant my 
4. Co. 16. b. ' manor in one county, the gryitec hath no manor, for I had no fuch 
5 Co, 1 1 . manor ; and in conveyances things muft pafs by their proper names, 
Plowd. if4. and a manor caimot be made at this day, neither by a common perlbn 
m^Mod'** ^^^ ^y ^^ queen. And he faid a cale was adjudged in the tune of 
liub. Ttmaio. Q^ccn Afary to this purpofe. The ftatutc of 11, Edw. 3. c. 4. or- 
a. T.Rep.4i5'. dained that the king's eldell fon fhall be Duke of Cornwall : after- 
wards the iing by nis letters patents did annex the manor of Af. 
in thct county of fFilts to the faid dutchy. Kmg Hen. 8. (there 
being tlien no prince) had tlie dutchy in his own hand, and let 
the laid manor of Af. to 7. 5. for twenty-one years, and after- 
ward Prince Edward was born, and Duke of Cornwall by birth : it 
was adjudged the leafe wa^ good ; for king Edward could not by 
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his letters patents make the manor parcel of the dutchy, for that M' r^ts 
muft be by prefcription. And if the queen granteth land to hold ^.c'^j/* 
of the manor of Creemvich by certain fcrvices, thefe fcrvices are not s**»J* 
parcel of the manor but by reputation ; and a manor is a thing p^^ix. 
entire, which cannot be divided but by aft in law, as between 
partners, 26. Hen, 8. pi. 4. But if two joint-tenants make parti- 
tion at diis day of a manor, and each of them hath dercefne and 
fcrvices, yet each of them hath not a manor, nor can keep ieveral 
courts, but muft both keep one court. In the cafe at bar, there 
never was a court kept for the manor of North-Kelfey ; and if I 
have a manor which dotli extend into A. B, and C. and dcmefnes 
and fcrvices in all the towns, and I grant all the manor in yi. the 
grantee hath a manor, but I Jiave none in the other towns, but 
have the ferviccs in grofs, 9. Edw. 4. But if the manor of D. ex- 
tend into jf, B, and C. and in each of them .there be demefnes and 
fcrvices, and I grant all my manor in B. the feoffee hath no 
manor, but the manor remaineth with rac. 

Wyndham, contra. Though a manor cannot be made at this Co. Lit. 5S. 
day, yet a manor may be divided ; and although it was objefted '• Leon. 56. 
tiiat the grant is " totumfuum manerium de North- Kelfey^^ and fo '• ^1- Com. 97* 
the fentcnce is felfc, for he had no fuch manor ; yet he faid the 
grant was good^ for the word "yiwrn" was fuperfluous : as if an 
executor hath power to fell the manor of D. and he fells it by the 
name of all hh manor of -D. yet the fale is good ; fo '\i cejiy que ufe 
before the ftatutc had fold ** totumfuum manerium de D. Vind here 
is no creation of a manor, but a dividing of it. And although a 
fcigniory or appendancy cannot be made at this day, yet if an ad- 
vowfon be appendant to a manor, and the lord grants part of the 
manor with me advowfon to J. S. it is now appendant to tliat 
part, 43. Ed'W. 3. pL 12. And the cafe of 9. Edw, 4. is, that by the 
grant or recovery of a manor in one town, the feoffee or recoverer 
of the manor in one town, hath a manor tliere, and the grantor, 
&c. hath a manor in the other; and the grant of the manor of 
Nortb-Kelfey and of the manor in North- Keif ey is all of one effeft ; 
and a court baron is not tied to any particular place, but may be 
held fometimes in one place, and fometimes in another. As to the 
objeftion, that if I may make of one manor two manors, by the 
fame reafon I may make twenty. He faid. So I may, and it is no 
mifchief, and it is better for the tenants and fuitors the nearer the 
court is to them. 

Anderson, C. J. accords. He conceived the conveyance 
in fubftance was good enough, yet the form of it might have 
been better and more confonant to the law. If the grant had been 
" totum manerium fuum de Caflor IN North- Kelfey^^* the manor had 
more aptly palled : here the grant is of the manor, and of all his 
hereditaments in North-Kelfey^ and by this word ** hereditament^^ 
the manor will pafs. He agreed that a manor cannot be made at 
this day, and that the queen cannot make a thing parcel of a ma- 
nor at this day ; as if fhc grants lands to hold of her as of her ma- 
nor of Greenwich by a certain rent, this rent is not parcel of the 
manor. — Not a. Mr. Bard faid his conveyance was made hyJVrar 
and Manwood^ and that their opinion, and the opinion of Carell of 
the Inner-Temple, was clear that the grant was good to convey a 
•manor in North-Kelfey ; and that Carell held, that by force o£ t\iv& 

Euit he might keep a court-lcct in Nortb-Kelfey, for thete Nva^s ^, 
t within the manor ofC^r, and this might be wdl divided. 
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CA^rR ,. Lovelace againjl Lovelace, 

A dcvifc' to one X IT T ASTE. The cafe was, J. S. being feifcd in fee of land, 
and his tjjeji Vw ^^^'*^^^ '^ ^° 7' ^' ^"^ ^° ^^5 ^^(fi ^^^^ "^^^ (her having 
iflucmaJcpanres ▼ ▼ no fon at that timc) . It was adjifdged no cftate tail, but 

irfue-m*ie, paf- '^^^^ ^^ °"^ ^"^ ^*^ ^^"^ male, is an cftate tail ; but here the word 
fcsan cOatcuii. e/dcfi Will not permit that conftruftion. 

Port. 478. 

Moor, 37 z. 2. Leon. 35. i.Andcr. 132. Co. Lit.27. b. 7.Co.4i.b» Savil 75. Caf. temp. Hard. 160. 

Ld. Ray. 203. Sira. 731, 3. Com. 01$. 26* Powelon Dev. 359. 361. i. Bur. 46, Dougl. 417. 

^^" *• Edward Hyde agai/ijl Morley. 

Michaelmas Term, 26. and ij, Elix* RM i6o2. 



T-*"^* A UDITA QUERELA againft the defendant for fuingcxecu- 
^ffj, -^^ tion againft the plaintiff, of the manor of fVakeUy in the 



If a conn for of a 
lUcute mer- 
chant infcoffs, /• - - n 

and before cxe- county of Hertford^ upon a ftatute merchant of a thoufand pounds, 
cutionthcconu- which onc Edward Malfide did acknowledge to him ; and fhews 
hT ?r^" ^h *^^ ^^ ^^^^ Halfide was at the time of the ftatute feifcd of the 
i^s^ hewnnot ^^^^ manor, and afterwards fold it to the plaintiff; and the plaintiff 
afterwards ex- " ' " * " 

tend upon the 



" being tliereof feifed, the defendant by his deed, &c. " remtfit et re- 
" laxavli" (to the plu'wt'tffj " totum et quodlibet jus^ titulum^ inter effe^ 
feoffee. a f,^ demanda quacunque tht fa'id Morley habuit^ habet^ vel habere de- 

Cro. Jac.*44a. " ^'"'^ '^^^ debety de et in manerium pradi^fumi i^c. necnon omnes et 
8. Co. 154. ' " omnlmodas a^'iones^ feUas^ execuiionesj et demanda qua tpfe^ vel his- 
2. R. Ab.470. ** redely executor esy l^c, tunc habuere^ vel habere pointy de aut verjus 
I. Aad. 133. i< pramtjfay vel verftfs pradl£l. Ed, Hyde^ bfc, pro vel concement' ali- 
Co.\if^iU^*^ " 9iw« »w/^rMm /tf/iW/r^rw/^r." if^c. And upon this it was 
jpj/' ^* demurred. 

ic. Co. 47. The cafe was argued by ¥eyjvek for the plaintijf^ and Walms- 

LEY for the defendant ; and it was adjudged that this releafe was a 
good bar of the execution upon ibe ftatute, Vid* Paf 39. B. R. 
plac. 2. cMra adjudged. 

Claw 
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Clare againft Pepys. Ca»i 3. 

TTTASTE. And declared that P. was fcifcd in fee of the land, Avcrdiawhicb 
^^ and made a fcofFment to the ufe of himfelf for life, the re- f"^^^'.J^^^ 
mainder to the ufe of y/. the mother of the plaintiff in fee ; that A, ifrucjU^bLi 
dicd^and the remainder defcendcd to the plaintiiF; and for waftc done 
after her death the aftion was brought. — I'he defendant pleaded 2. R. Ab. 691. 
that he was feifed in fee abfque hocy that he made a feoffment, he. \^^ ^' 
The jury found that he made a feoflFment, and that it was to the cro. jic! 140 
ufe of himfeif for life, without impeachment of wafte, the remain- cowp. j^g. 
Act ut Ji$fra, Do«gl- 377«73o« 

It was moved, that this vcrdift was for the defendant ; and al- »• ^'crm Rep. 
though it was not found that he was feifed in fee, yet it being ^^' ^59* 
found that he held for life without impeachment of wafte, it ap- co. Lit. zti a. 
peared to the Court that the plaintiff hath no caufe of aftion. And 
of that opinion was Wyndham; but the other Juftices contra: for 
they faid, the jury have found more than they needed, and com- 
pared it to the cafe of 12. Men, 8. pL i. where the defendant hath Poft. 69. 79. 
matter of juflificatjon, and doth not pkad it : and die plaintiflFhad 140. *83- 43»- 
judgment. 48i.5<^634- 

Fox's Cafe. CAS.4. 

lOtXTA. JyJJlce Rhodes faid, that in that cafe it was adjudged, A ftatutc par- 
-■-^ where a minifter was deprived for an offence tempore par Uamenii^ fi^m dicftrtl 
and the offence was afterwards pardoned by parliament, and then the ^^^ ^^ ^j^ f^_ 
parliament ended, the deprivation was utterly void ; for the pardon non. 
rclatcth to the firft day, and the party need not fue to reverfe the Poft- 789- 7^ 
deprivation. " 77^ 

6. Co. 14. Latch. 22. Cro. Car. 67, 1 14. 1. Hawk. 5^ 

Anonymous. Cah 5, 

T^EBT was brought againft J. S. as executor, and pending An wf^rwit^rcan- 

-■^ this aftion J. D. brought debt againft him as adminiftrator ^^^*rj^^' »^»^^^^^ 

for a true debt (whereas in trutli he was executor) . 7. 5. confeilcd whtdThrhas' 

the latter action, and pleads diis recovery in bar of the firfl a£tion. <:onfe(rcd in an 

It was refolved to be no good plea : //;•/?, Becaufe the recovery action againft 

was had againft him as adminiftrator, and fo is void, although J|J^ ** *^j«/- 

this bad been only a plea to the writ ; and a ftranger Ihall not 'ii'^^^i^ '°^ 

hlfify that which is only to the writ. SeeonMy^ He that firft fucth which he pleads 

ibairfirft be ferved, and the executor might have pleaded the firft it. 

adion againft him that brought the fecond. ^^* 47»* 

^^ ^ Du k. St. 77. a. 



^Michaelmas 



^ Michaelmas Term, 

2 J. and 28. Eliz. In the Common Ple^s. 

Sir Edmund Andcrfbn, Knt^ Chief Juftice* 

Hugh Wyndham, Efq. T 

Sir William Periam, Knt. \ Juftices. 

Francis Rhodes, Efq* j 

Sir John Popham, Knt. Attorney General. 

Sir Thomas Egerton, Knt. Solicitor General. 



Case i. .Sidnam agatnft Woithington. 

AtTmnpfit wM A SSUMPSIT. And declares, that whereas one HuIleJge ^'as 
lie on a ftibfe- /-\ fucd in the quecn*s bench by Cheeke^ and the plaintifF, at 
qucntpromifc, X A. the inftance of the defendant, became furctjr for him ; that 
M f^w fnwn- Cheeke recovered, and had execution a^inft the plaintiff ; the dc- 
fequenceof i fendant afterwards promifed the plaintiff, that ir HulMge did not 
precedent re- pay the money which the plaintiff had paid to Cheeke^ tl»t the de^ 
qucft, although fendant would pay it (a); and avers that HulUdgt did not pay it| 
h^u^'*'''' nor the defendant upon requeft, &c. 

Poft. 59. 9^. Upon the-firft motion, Wyndham and Andehson held the 

194.* 138. %%%. a£lion did not lie, becaufe the promife was not made at the time 

Yeiv.41. of the requeft. Anderson faid, that if I promife one that hatb 

Cro. Jac. 19. ferved me, I will give him ten pounds, it is nudum pa^um. 

Dyer, 171. Periam and Rhodes ro«/rtf. Rhodes laid, in the cafe put 

i.Ro. A . II. |jy Anderson, if I require one to ferve me, and he doth fo for 

one year, and after the year I promife him, in confideration he 

hath ferved me, to give him ten pounds, an adion lieth. But if 

one agreeth to ferve me for a year for twenty ihiilings for his 

wages, and after the jear I pay him the twenty ihillmgs, and 

in confideration of his fervice do promife to give him twenty 

Ihiilings more, this is no confideration. 

The principal cafe being moved again, at another day, all the 
Court held it a good confideration, By reafon of the requeft prece- 
dent ; and the plaintiff had judgment. 

(«) By 29. Car. 2. c 3. where a man (bmenoteorroemorandmnofitOullbemadc 

^ underukes to anfwer for the debt, default, in writing, and figned by tbe party to be 

Or mifcarriage of another, no verbal prcmif$ charged with it* 
(hall be fuffident to ground anafUon on, but 

caie». Green j^j/;j^ Ardenc. 

TheyaBdityof T^ECEIT for non fummons in 2iformedon in remainder. The 
tkfummtms ihall -*^ fummoners and veyors were examined by tlie Court, as it was 
be tried by the held they Ought to be, and not by the clerks, whether tiiey (pake 
©^by wit- ^^ words or the bailiff, and at what time ; and it appeared they 
did it after fun-fet ; and by all the Court the fummons was not 

pioS^ 1°' ^^^^ "^^^' ^^^ ^^y ^^^> ^^^^ ^ arbitremcnt made in the night 
was good. ^^cM%Si- '^^ 

Not A. 
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. NoTA, It was fo adjudged between Franklin and Davits^ In- CtiEit 
tngtur Aficb. 12. i^ 1^. Eiiz. Rot. 1330. in this court, where in «!<»»*> 
debt upon an obligation conditioned to ftand to the award of •A***""** 
ftrjetmt LrueUce and Manwoody fo as the faid award be made be- Livery of fcian, 
fare the ninth day of October, &c. and it was made the eighth day and an award 
of Odobcr, at ten of the clock in the night, and ruled good ; for "^*^« *" ^^^ 
its natwralis comprehends the day and night. And Pafch. 26. £11%. ^^u^^^i 
m this court, between Samms and otliers, where the condition of po'a. 676?^ 
the obligation was to ftand to the award of Mr. Lewknor^ fo as 
Ac faid award be made before the 21ft day of July, &c. ready to Braft.64. p.idi. 
k delivered to the parties requiring the fame ; and he made the Britton, 209. 
ward up|on the 20th of July, at ten of tlie clock in the night: and i. Saunders, 
the making of die award m the night was ruled good ; but tlie ^^^* 
Ambt was, becaufe the condition was " ready to be delivered to the 
** forties reqmring tbefanu ;" and it was not a feafonablc time to 

3|uire it in the night. And Fleetwood faid in the principal 
c, that it hath been adjudged, that a letter of attorney being to 
deliver feiiin, and he doth it in the night, that it was good. 



Brightman againjl Keighley. Case j. 



D^fT., 



agalnft the defendant as executor to 7. S. He pleaded i*" "» «««««• 

" ftiUy adminiftred," &C. ""^^^ f «=- ^ 

Upon a fpecJal verdift, it was found tliat 7. S. made tlic defen- T-^Ta^ 

• ■-. * I'f •!• 11 1 appears aus 

dant his executor, bemg tlicn withm age ; and thereupon tlie thereon fluU be 
(binary committed adminiftration to A. and B. who adminiftred ; a/Tcti. 
aad that they had in their hands, when the defendant came to his ^^^* *^4- ^/'^ 
isll age, of the goods of the teftator, fix hundred pounds ; and the q^j,^^' 
defendant at his age proved the will, and then releaJed to A. and i?. i. And.* 138, 
all aAibns. And it was adjudged it was ailets. 4. Leon. lot. 

Anderson, C. J. The doubt was, becaufe it was uncertain 5.Co-»7»|>* 
what he releafed, and for that only an account lieth : but here tlic '• ^^^' ^'S* 
certainty appeareth by the verdift. "^^1^^^.%. 

Pehiam faid. If an executor doth releafe an account, and it is %. rem. 299. 
not certain what he fliall recover, it is not aflets ; but if it can i. Wood's Con. 
ippear, or be proved that fo much was due, it is affets. For the '39- 
law prefumeth he hath received fo mucli as he doth releafe ; and 
tbe piaintifF had judgment. 

Not A. Rhodes, Juftkey faid, tliat in 17. Eliz. it was ruled, what words 
ftat where one made his laft will, and by it did will, that none w»" conftituu 
Hull have any dealing with his goods until his foil came to the p" "^5"*^* 
age of eighteen years except J. S. that by this J. S. was executor went/12^13. 
<iTBring the minority of tne fon : and tliat it hath been adjudged, 19, 20. 
that whereas one upon his death-bed faid to his wife, that Ihe Bro. Ex 98. 
Ihall pay all and take all, by this Ihe was executrix. Dyer,4.M»Mrf, 

* ' ' •' Moor, 12. 

3. Leo. 3. I. Roll. Abr. 8S9. j. Leo. 229* 

Lady Rich againjl Lord Rich. Cah 4, 

pOVENANT. The cafe was. Lord Rich covenanted, that cer- what (haU b« 
^ tain lands conveyed to the plaintiff for her jointure, are of f^^^*^ V^ 
flie value of one thouland pounds per anntim^ and fo Ihall continue, ^^ ^^ 
locvichftanding any aft done, or to be done by him. 



'\ 
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Ricfi The aftion was broueht, for that the lands were hot 

JT*»V yearly value of one thoufand pounds : and it was adjudged 

the phintifF; for die words, ** notwithftanding any aft," 

7» well to the time of the covenant made, as to the time f 

FDft.6x5. 76a. and though they were not then of .that value, the covena 

Cfo. Car. 107. j^Q^ broken, except forae aft done by him were the caufe of 

Cra. Jdc. 644. Lit. Rep. iSo. i. Wood's Con. 404^ 405. i. Ld. Ray. 365. *. Ch. I 
Sbepw Touch. 166. Cowp. 125. i. Term Rep. 671. 

caik 5* Dale's Cafe. 

lnAr«iforfcU. T>ECEIT. For that the defendant fold to the plaintifF 
ing goods at bit xJ goods as his own goods, uhi rtvera they Were the goo< 
•^j^"J^^**^ftranger. It was allcdged that the aftion did not lie, bcc 
defaidantViiru; ^^ ^^^ alledgcd that the dcfcndantyr/>«i that they were the 
thcfaatobc of a ftrangcr. And for that reafon Peri am and Wyn 
ialfe. held the adion did not lie ; but if it had been fo alledgi 

Cro. Jac 474. aftion did lie ; for it may be, the defendant did know no 

i!r!o11.^Rcp. ^^^^ ^^^ ^^^^ ^^^y ^^^^ '^'' ®^" goods ; but if he ha^^a: 

^7$. they were his own goods, then the aftion would lie. 

i.s*alk.2io. Anderson contra^ for it (hall be intended, that he that f 

Doiigl.158. knowledge whether they weic his goods or not, 42. JJJ 8. 

3. Term Rep. j^ ^^^^ aftcrwards adjudged againft the plaintiflF. 

Cai« 6. Reynolds' Caf?* 

ifi what cafe an A UDlTA QUERELA. For that he being in cxecutio 
#Wifjr firrr#/a I\, fuffcrcd to go at large, and was afterwards taken agaii 

^.439 *^ ^°."^^. ^^"^^ ^^^ ^"^^ ^^ • ^^^ ^^^^^ Puckering alledgc 
3. Co. 5a. b. ^c plaintiff had witneiles to prove that he paid uie monr 
he was at large. And the witneflcs J>eing fworn, and tlic 
appearing to be fo, the audita querela was allowed. 

^^" 7- Beverley againji Corncwall. 

AiWavoidancc^UAREIMPEDIT. Upon demurrer, the cafe was, 
llnm'^r^'"^ ^^iT^/A^?^ being parfon of the reftory of Someriey, of th 
fents, the king's ^/ ^^n pounds, took the church of Ratpejly without any di 
prerogative dies tion, and was inftituted and iriduaedf, and fo continc 
withtheincum- twelve years. Afterwards, by reafon of this plurality, J 
^^* ^ prefented Berry^ who was inftituted and inducted, and fi 

i.^And.*i4l'. ^i^^ed for divers years, and died. The queen afterward&.f 
Moor, 224, the defendant raUone lapfus in the time 01 Kelhaniy who wa 
a6;j.24i. tuted and indufted. The plaintiflF brought the quare 
^ ci^'g^' againft the archbifhop of Canterbury, and Cornewall. It \ 
Ch).jac/2i'6 i"^Sc^» **^ *® ^^^^^ intpedlt did lie ; for in this cafe, 
4.Bic.A*br.io!i. occurrit regirne (a) ; and judgment was given, that the del 
s. 8trt. 842. ihould be removed. 
Sav.89. . ^ . . 

1. Leoo. 63. W See 9* ©«>. Ji cj if. 
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Not A, Afterwards Afich. 3a £ff 31. Eliz. which was entered, Bitiriey 
^rimty 30. Roll. 1306. another queftion arofe between the fame *f«V 
'es: Beverley J pending the quare impedity was outlawed at the °*"*^'"* 
of Bawdes: he being fo outlawed, apd judgment given for ^^fjf^^^JJ p^^ ^ 
in the quare impedity the defendant Cornewall rcfigned, andinga5««r#i«- 
k a new prefentation from the queen, by reafon of this out-/>*^i/, thckinj 
twry in Beverley ^ and he was inftituted and indu£bd. Afterward ^a'lprcfcnt 
}fieverley reverfeth the putlawry, and hvings fcirejadas to have exe- Jron recovc^ 
■cution of the judgment. Cw««tw// pleads this prefentation, bybutonrcvcrfiof 
icafon of the outlawry, and demands judgment: for the prefen- the outlawry ho 
tition was veiled in the queen, and executed before the outlawry '^^^ ***^c «^ 
WIS rcverfed ; and by the reverfai it (ha^ll not be divefted : butf^^^^"*'^^ 
afterward it was adjudged that die plaintiff fhall have execution ; {hc^rix^'t in- 
fer upon a recovery in a quare impedity any incumbent that cometh cumbent fluU 
yifauUnte placitOy Ihall be removed, 7. Co, 28. be removed. 

■^ Poft. 119,790. 

Moor, 370. 2. And. 17^. 7* Co. aS. Cro. Jac 54. »i6. i^ Bl. Com. 277. 4. Bac. Abr. 410^ 



Bailee 



Eafter Term, 

24. Eliz. In the Common Picas* 

Sir Edmund Anderfbn, Knt. Chief Jufiice. 

Hugh Wyndham, Efq. "i 

Sir William Pcriam, Knt. \ Jujlices^ 

Francis Rhodes, Efq. J 

Sir John Popham, Knt. Attorney General. 

Sir Thomas Egerton, Knt. Solicitor GeneraL 



Caii i« 



Dame Killigrew's Cafe. 



!^j*rr#, A^ainft T^OWER. The tenant vouched the heir, and prayed h< 
i^hoaithcjudg- I 1 might bc fummoncd in the fame county, and he waj 
went in dower JL^ fummoned and entered into the warranty, and conftffcc 

mail be given, ' 

where the tc- the dower. . ^ , , . , >,. .^ t_ 

nant vouches It was moved, agamft whom the judgment mould be. Am 

the heir, who ^|^e Court was in great doubt ; for it did not appear that the hei 

caters into j^^j fufficient to render dower : for it would be m vain, and a grea 

Faft*5io. mifchief to the demandant, if they give judgment for her, whei 

Co. Lit. 32. peradventurc the heir had nothing, or not fufficient to rende 

dower ; and they commanded precedents in this cafe to b 

fearched. 



Caii ft. 



Anonymous. 



Acccptanccof T^EBT upoD-an obligation to pay forty pounds at Aiicbaelma 
laiisfaaion after kJ ^y^^ ^fhe defendant pleaded a concord between the plaintii 
ithS^ will not ^"^ ^^"^ ' ^^^^ *^ ^^ B^^^ ^^^ * hawk, and twenty pounds a 
iTiticharge the Michaelmas day, the obligation (hould be void ; and /aid, that h 
ot^iigation. gave the hawk and twenty pounds at the day ; and the plaintii 
Toft. 304. accepted it. 

I Co "^' *' And this was held no plea -, for it appeareth, that for not pay 
Bro.Dcttri74. '"c^t at the day the bond was forfeited, and fo became fingle 
Cro. jac. 254. which Cannot be difcharged by fuch a naked averment 111^0// 
650. fuch an acceptance, although the agreement was before the day 

but acceptance before the day was a good difcharge. 

Casi 3. Anonymous. 

Thcjlatuteof XjOTA. Thzt cejuy que uff, at this day, is immediately an 
KlI^^tbT aaually feifed and in poflcffion of the land; fo as he ma 
toffrfficm to the ^^vc ^" aflife or trefpafe before entry againft any ftrangcr wh 

•ft, 2. Bl. Com. 332, 336. Dougl. 774. 

entc 
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pnteTS without title; and this by the words of the 27. Hen. 8. AnovruQwu 
c 10. vi%. " that cf^uy que ufe Ihall ftand and be fcifcd," &c. 
And this was the opinion of divers Juftices. 



Playne's Cafe. Cah 4. 

A LESSEE for years was obliged to pay his rent. In debt upon R^t dne from 
^*- it, he pleaded, that the leffor was bound in a ftatutc; and ^^^^^^ 
upon that an extendi facias was awarded to fcize the lands and tc- ^7and's bd^ 
nements of the leflbr into the queen's hands, which was execut- extended by cht 
cd accordingly ; and upon that a liberate was awarded, and mean queen, tho' it 
between the extendi facias returned ; and the liberate awarded, the *<^^f"« betwem 
rent was incurred ; for which he is chargeable to the queen, and |||^ J^'^^|J!|' 
demands judgment. ». roU. Kat. 

The opinion of the whole Court was clear to the contrary ; 429. 
for before the liberate awarded, nihil operatur^ for he remains al- Hob. Si. 
ways tenant to the leflbr, and chargeable to him for the rent : and ^^' ^^' *^' 
the writ before is but of form, when it fpeaks of the feizing into \^^ 'q^ ^^^. 
the queen*s hands \ for it was never feen that lands were feized cro. Car. 149. 
npon that writ. Cowp. 14a. 

4. Burr. 1443. 
Wadham v. Marlow, Cook*i B. L. 346. deed i. Term Rep. 91 



Trinity 






Michaelmas Term, 

28* and 29. Eliz. In the Quecn^s Bench. 

Sir Chriftopher Wray^ Knt^ Chief Juftice. 

Sir Thomas Gawdy, Knt. 1 

John Clench, Efq. \ Jujiices. 

Robert Schute, Efq. J 

Sir John Popham, Knt. Attorney General. 

Sir Thomas Egerton, Knt. Solicitor General. 



Caii i« 



Crifpe agaifiji Golcling. 



\ 



With what ccr- A SSUMPSIT. Upon iflue joined thztnon ajfum^ty it was 
taimy the con- /-\ found for the plaintiff. 

jtU^tdT"^*** Walmsley, fcrjeanu moved in arrcft of Judgment* that the 
confideration upon which the adion was Drought, was not 
well alledged ; for the plaintiff declared that J. S. was feifcd in 
fee, and made a Icafe to him for years, 24. Eiiz. by virtue where- 
of he entered and was poffeflcd ; and being fo poflcflcd, the defen- 
dant, upon communication between him and the plaintiff, affum- 
ed, that if the plaintiff would feal and deliver to him a deed of 
affignment of his leafe and intereft in the land, that he would pay 
to him a hundred pounds, and alledged that he did feal and deli- ^ 
ver a deed of grant, &c. but doth not fay he was then poilefled ; i 
and if he were not, the grant was void ; and fo no contideration. 

Ray. 9. 400. Secondly, he doth not alledc;e, that he did grant his leafe^and in- 

VcW. 17. tereft, but that he fealcd and delivered a deed of grant, which is 

5.^ Com. Dig. iiotagrant. 

Pougi. 7»7. Curia, contra ; for when it was alledged that the plaintiff was 

once in poffeffion, it Ihall be intended he did fo continue till the 
|;rant, and it fhall be intended t good grant, and the leafe and 
intereft pailed by it : and it was fo adjudged. 

Caie 9. Lancelot againjl Johns. 

An outlawry in rpRROR, Upon a recovery in debt, and outlawry upon it. 

feveriierrort.*^ Firft Error. The defendant brought debt z^nH Lancelot 

and y, S. and the fheriff returned, quid non babent bona.aut catalla 
Awl^. '^^^^ /^^^^^^^^ />?^«/; whereas it ought to be, per quod fum^ 
Polt. 104* iii. niomrif tstc. 
•4^ 59»* Second Error. It ought to be, neque eomm aliquis babet. 

Third Error. It is return)ed, qutnto exaHifuere per quod utJagati 
exlftunt ; whereas it ought to be, per judicium coronatorum utlagati^ 
for they are judges, and the certificate is to be by them. 

Fourth 
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Fourth Error. In the original he was named Launcelot^ and in Lancilot 
the exigent Lancelot. *^^^^ 

Fifth Error. He was outlawed in Hujilngh^ and doth not fay 
in HuJHngh de communihm placttls. '. '• Com. Dig, 

And for thefe errors the judgment was reverfed. Fide 2. Rich. 3. 5. com. Dis« 
fl. 13. 14. £//^. 4. pL 6. 241* 

Allen againjl Yorke. Cah 5. 

^TpHE dfe wis, Allen was condemned at the fult of Torhe in the ^Jf^^.'^^,, 
I . . . ' - . _ . ., exccu:rix mall 






' queen's bench in an aftion upon the cafe, and damages were rccov^V by/f/r# 
alieflod t0 4000h Torke dieth, being fatislicd of loool. parcely^„„, the reii. 
bf the 4000I. arid his wife being executrix, brings i fcire facias 6Mt o( ajudg. 
for the 3000 1, reiidue.— The Court doubted; Vide 4- fs^ 5. Mar. mem debt du« 
Dyer, 1^5. 19. Rich. 2. " Execution-^ I^cITdT 

i. Wiir. 301. Carth. 69. Strange, X198. Sec 17. Car, 2. c. t» 

Anonymous. Cai« 4. 

frRROR, iipoh a judgment given in ^formcdbn. The error ^^^^ I0««>C* 
-■-^ affigned was, that the adion was brought againft three, JJ^^^^J]-^'^' 
whereof one w^s within age, and judgment was given by default; gjvg„ z^xnd am 
whereas judgment is not to be given againft an infant by default ; infant by de- 
And upon this it was demurred \\\ law. ^*"^** 

The infant was brought into court to be feen, and he was of cxx). jac.^es^ 
the Age of feven years. 

TtfE Court doubted after argument by Andrews^ and would 
advife; • Vide Dyer^ 104, 
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Cask u 



Morgan agahifi KifTe. 



•« He maintain. A CTION FOR WORDS, that the plaintiff " maintained, 
«^cd pirate*." A\ *' viftualled, and helped to let go certain pirates, contrary 
miift'ifi^bc* a- ^ " to the law of the realm, and the proclamations made.'* 

verred that he Upon not guilty pleaded it was found for the plaintiff, witli 
knew them to damages lilcty pounds. 

be pirate* ? It was moved in arreft of judgment, that the words were not 

Poft. 151. 487. aftionable ; for it is not alledged that he knew them to be pirates, 
Cro. Jtc. 59. ®^ maintained them in their piracy. 

Coke, contra ; for when it was alledged " he maintained 
** pirates," &c. it fhall be intended in mulam partem^ and that he 
ipoke them malicioufly, and that he piaintained them, knc^incr 
them to be pirates. And it was adjudged in Sir Henry Lea*^ cale 
againft Pennlfton^ where Penntfton faid to Sir Henry y " he maintained 
•* thieves," that an aftion did lie ; and afterwards the plaintiff had 
judgment : for when it is faid"** he maintained them againft the 
'* lawandproclamations," it fhall be intended in the worfc fenfc. 
And although piracy is triable by the civil law, yet by tht 
28. Hen. 8. c. 15. our law taketh notice of it. 

Casi 2. Pettywood againft Cook. 

Eafler Term, 28. EUz. Roll 374. 

X devifes three T^JEC^nONE FIRM^. The cafe was, Hawkins was fclld 
^^^f^f 7/^^* • s ^" ^^^ ®* ^^^^^ houfes in Bury, and devifed them to his wife 
l^mlZ^i'Tolt^^"^ '^f^ 5 the remainder of one of the meffuages to Robert his fon, 
houfetoeachof and his heirs ; the remainder of one other of the meffuages to 
his three chil- ChrMimm his daughter, and her heirs ; and of the third meffuage 
dr(.n;«/rij i«and ^q J^mi his daughter, and her heirs ; having only thcfe tlirec 
I 'It'Z^tT f hildren. And did furtlier will, that if any of them died without 
*t iirne,thefur- ^Aue, that then the furvivors fliall enjoy totam illam parum equal- 
"vivorsrhf-ii ly divided between them. Chrijiian taketh hufband, and hath 
*♦ crjoy toiam ifTuc the leffor of the plaintiff, and dicth ; after, Robert dieth with- 

*• illam partem 

•• e<juaUy bctwcoa them,"— Thefe worda coDTty to the furvlvort an dUft/^r lift oiJy. Poft. 695. 743. 

out 
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ont ifluc ; then the feme of the teftator dieth. 'Joan^ being tlic fur- Pitttwooi* 
vivor, enters into all the part of ^oM/, and taketh huiband, and ^^""5^, 
hatli ifluc the defendant, and dieth. Cooki. 

The queftion was, If the ifluc of Joan fliall have all the part 2. Lcon,i»9, 
of Robert^ as a devife to his mother and her heirs ; or if the ilFuc '93« 
of Chrlft'mn fliall have a moiety with her as co-partner r shower 20% 

The cafe was argued by GoLDiNoyb; //v/>/rt/////jf, and Coke a. Mod! 253.* 
for the defendant ; and all the Juftices held, that by the devife only 161.383 
an eftate for life is limited to the furvivor, and the fee doth dc- i. Roll, Abr.8 364 
fcend by courfe of law, as well to the ilTue of Chriftian, which firft sl'r^^go *''^^* 
died, as to tlie furvivor ; and though the words are, ** that the Ld^Rajm.isei. 
** furvivor fhall enjoy totam Ulam partem^''* that is, all the meflu- 2. Vem. 388. 
age, and not according to all the eftate the party dying had in the 3.Com.Dig.3i. 
nieffuage; for no eftate being limited, it (hall be intended but an* J*^*^^' 5^* 
tftatc for life. And the plaintiff had judgment, co^^\%. 

Dougl. 417. 7S9« !• Term Rep. 596. 

The Sheriffs of Norwich agabifl Bradfliaw, Cai« j. 

ACTION upon the cafe for an efcape. The plaintiffs declar- The (heriff may 
cd, that whereas J. S: recovered againft the defendant in debt ^^^'^s^'J^^^ 
nine pounds and ten ihillings, and a capias was awarded to take ag^nVa*pr!fon- 
him in execution, by force whereof they made their warrant to cr before he hti 
the three ferjeants, &c. there to arreft him, who did arreft him 25. Feb. pa«d thcmoney, 
and he cfcaped from them, and afterwards was not found in the faid ^"** "*?* ",J*.^ 
county, per quod they were bound by reafon of the efcape to declaration that 
anfwer the debt, necnon to expend money for the fcarch of him, thcwrrramwa* 
to their damages twenty pounds. Upon not guilty, the jury found under feai, nor 
he was arrefted circa the. 26. of Feb. and then and x\-\Q^(:feipfum^^'^V^^^^^^^y 

refcuffit. And it was allcdged in arreft of judgment, that the de- ^^T2^V^T^. 
I "^ • \ r r rw^r 1 11 I » was mace, 10 a» 

claration was not good, for two caulcs. i . That they allcdge that ^ ^^ i:cforc bh 

they made a certain warrant, and fav not fubfgif/o JtgiIIat\ and a fuit was com- 

warrant without feal is not fufficient. 2. I'hey alledge that menced. 

they were chargeable with the debt, but fay not they werfe **®'^- *37- 

charged, norlhew not that they were otherwife damnified : and if J* lc^"^^^^^ 

tliey be not damnified they have no caufc of aftion, for it may be Lut. 64. 

the party will never fuc theip, or they may die before fuit, and Godb. 125, 

then the fuit is gone: and an exception was taken to the ^*'<^^'"» *74« 

verdift ; for the arreft and refcuc is fuppofed to be 26. Ftb. and |* sid.^510. 

the jury find it was circa 26. Feb. which is uncertain whether itMooV66o.404. 

were before or after that day ; and if it were aifter the day, it will 597. 

hi^t maintain the declaration, for then it cannot be a refcue the i.Lcon 237* 

a6th dav ; but if it were before the day, then it continueth a ref- '• ^^^t ^^°' 

cue at that day. ^' ' ' * 9* 

Curia, contra in omnibus. As to the firft, it Is ufual form, when ^^^' '24. 237* 

the fhcrifF's warrant is pleaded to arreft one, to fay that they ^^^' *33« 349- 

made a warrant, &c. but do not hyfubjigi/h^ tsfc, Secoi^p^, An 

a&ion lieth by the IhcrifFs upon this efcape before the party fue 5. Co. 14. u 

them, for the party arrefted did wrong to them by tlae efcape Smd 

refcous, and they arc always chargeable to the other party ; and if 

they ftay till they are fucd, perhaps the party that cfcaped may 

die in the interim, or will fly the country, that they cannot hear 

of him ; and in Holt v. Hills in this court, it hath bctiv ^A'^wA^^tA. 

that aa aftion lictb for tiiis e/capc, and the party (haW xvoi x^^ 

£ J advaxvxa:|2^ 
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SRSRxrrs or advantage of his own tort. And as to the exception to the ver- 
^*^*^«/?" ^^^» ^^ ^^ good enough, be the refcous before the day or after the 
BmlfosHAw. ^^y fuppofed in the declaration, fo as it he before the fuit com- 
menced. — And fo Cltnch faid it hath been ^judged upon great 
F N%^* ^' b *^^'^^» where a trcfpafs was found to be done after the day alledg- 
. . r. 130. .^j^ ^^ ^j^^ j^^ j^ ^^^ material. And the plaintiff h^d judgment, 



Caii 4« 



Alford againfi Lee. 

Hillary ^erm, 29. £//«. Roll 556, 



A releafe de< 
]j'vei«;d CO a 



T^EBT upon an obligation. The cafe upon demurrer was, The 
-*-^ plaintiff and defendant fubmitted thtmfelves to the award of 
good^^rfor- eertam perfons, of all matters, he. and were obliged each to the other 
niance of an to Hand to the award. They niadc an award, that they Ihould re- 
award, if no leafc each to the other all aftions before the feall of St. Peter then 
particular pUcc next enfuing. The defendant in the eve of the f;»id feall makes a 
rorTh^d^'ive ^^^^^^^ ^o the plaintiff, and delivers it to one Primme to the ufc of the 
Port 14^ 627.' P^^i"tiff> without his affcnt or knowledge, and when the plaintiff 
5. Co. 119. bl heard of it, he difagreed to it ; and if this were a performance of 
Mror, 3. the award was the queftion. 

%grpc$,li!^* CooPKR argued it was not, for it takcth no effcft as a relcafb 
till the agreement of the party : and it is delivered fo a llnuiger, 
who will per^venturc not deliver it without fuit, and perhaps 
will never deliver it pand jclied upon 20. £dw, 3. *^ Jccount^^* 70. 
Atkinson contra ; for it is impiediately a releafe, and he can- 
|iot plead againft it, ncn eft fa^um \ nor can countermand it, and 
the plaintiff may agree to it ;yhcn he pleafeth ; and cited Taw*\ 
eafe^ 2. Eliz. Dyer. 

Afterwards, in Trinity Tcrtn^ 29. Eliz. it was adjudged a good p<;r- 
#oriraiice of the conditipn, bijcaufe no place was apppiiited by the 
arbitrators where the releafe fhould be' delivered; and it may be 
the plaintiff will abfent himfelf out of the county, that the dc? 
Icndant cannot find hipa ; and thpy relied upon 7at<;'s caff. 
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^Gray againjl Jefferies. Cah t. ' 

TRESPASS upon the cafe. And fuppofcHi that he in 24 The father of m 
£//z.put2^.GV<;ryhisfonand heir apparent to the defendant, heir cannot have 
to be his apprentice in the art of a taylor for fcven years ; an aftion of 
and that the plaintiff was feifed of lands in the county of B. in ^7|f,^*/^^ 
fee of the value of t^venty pounds, which lands after his deceafc^jjTbn^by rw- 
arc to defcend to the faid Th. Gray : the defendant the firft of May fon of 'a maim 
28. Et'tz. vl & armis did aflkult the faid 7%, and ftruck him with a received from 
fpade upon his back, by which he became lanie and decrepit, by *^ ^^^ ^° 
reafon whereof he loft his marriage, and could not marry him as ]l,^ticeZ^ 
before, to his damages two hundred pounds {a). Poft. 770.* 

Upon this declaration the defendant did demur in law ; and iti. ]nft.9o.' 
was argued by Tanfield of the one part, and Halton of the other : 3« C«. 38- b. 
and the fame day without anv further argument it was adjud^ ^Tm ^'^*" 
for the defendant; for the Juliices faid, if doth not appear by 4ny 3.Hii]coin!*i4Qb 
book that the father fliould have an aftion for the lols 6f the mar- 3 Burr. 1879. 
riagc of his fon and heir, except when a ftranger takes him by 1. Term Rep. 
force and marrieth him: but if the fon marry himfelf, or a4»*^6» 
ftranger procureth him to marry one, the father hath no remedy : 
and trcfpafs for beating or battery of the fon lieth not for the fa- 
ther, but the fon onlv Ihall have the aftion. Alfo in this cafe he 
is bound apprentice for feven years ; and fo till the fevcn years are 
paft, the father hath nothing to do with him, and cannot marry 
him during thattiihe; and (o cannot have an aftion for lofs of his 
marriage, which perhaps will never come to him. 

(4} See 12. Car. %• 14. by which the vaior maritagii is abolUhed* 

Anonymous. Caih. 

■^OTA. It was held by Wray and Clench, that if one cut No tythc doe 
-^^^ trees which are or may be timber-trees, as oaks, elms, &c. al- for limbcr iroot. 
thoueh they be under the age of tv^enty years, no tithes are due ; ^^** '* 
mnd fo if trees of that age be cut, and new gcrmins grow, no tithe iv,o^^ ^v^* 
k duC| though tbey \k cut under that age, 

£ 4 l^ON^ 
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Cai« 3. Love agai/fji Pigott. 

flisjTh^**'"^'^ TT was faid there are divers precedents, that if a leflce fpr yearf 
liibitior* ^^"^ be fued ill (^Wr-C/rrz/^/flw for tythcs, he in tlie revcrfion niay 
Moor, 915. have a prohibition. 

3. Lev. 209. 

Case 4. Trevilian againjl Lane. 

Alcafcfor "pJECTIONE FIRM^. The cafe was, Avke Trevilian, 
three litci made -L' tenant for life, remainder in tail to Thomas her fon, remainder 
life &*rcmlin *"^ ^^^ ^^ ^^^ ^^^^^^ ^^ Avtcf. Avke and Thomas make a leafc for 
dcrman*in"uil, ^"^^^ 'Jvcs by indenture ; Av'ict dieth i Thomas %TZXyX.% the rcverfion 
isnodifcoutinu. to iJ. in fee to the ufe of his laft will ; and afterwards devifcth the 
ancc. revcdion for years and dieth. The three lellees for life die. The 

Poit. 151. devifee for years enters ; the heir of the body of Thomas oufts 

hirn ; and he brings ejetllcne firma. 
J. Co. 77. a. The qucllion was, If the leafe for three lives be a difcontinu- 
**^- ance to toll the entry of the iflue ? 

Cowp. 702. Drew argued that the entry of the iflue was lawful ; for the leafe 

for three lives being made by dted, was the leafe of tlic tenant for 
life, and the confirmation of Thomas^ and fo no difcontinuance, 
13. Hen. 7. 14. Comment. 140. 13. Edw. 4. 4. But if it had been 
without deed, then it had been the furrender of the tenant for life, 
and the leafe of him in the remainder, forotherwife nothing would 
pafs from him. 

Coke contra^ that it was a difcontinuance ; for a leafe for three 
lives was more than they both could make ; and fo it is a iort, and 
the reverfion was gained by tarty but in whom the revcrfion was, it 
maay be doubted. 

But it was adjudged that it was no difcontinuance. Ex relathm 
JoHANNis Walter, 

n^9i^. Eaft Skidmore and Foame agaitjjl Vaudftevan. 

A mifnomer of x^QVENANT. For not performing certain covenants in an 
the chriftian \^ indenture between the plaintiffs, matter of the good Ihip of ^. 

name of one of r t • i_ r> 1 . r>-, r -.l ^ 1 ^i t 

the plaintiff* of which Fobcri Pitman was owner of the one part, and the dc- 
in the dtfen- fendaiit of the other part ; and the conclufion of the indenture 
dan? s plea of a ^^s, ** In cujus rei tcjiimomum^ the parties aforefaid to thefc pre- 
Id"''' of cove " ^^'^^^ ^^^^ ^^^ ^^^^^ \\^Vi^^ and fcals.'* And all the plaintiffs and 
ranrisfaui!' ^^® ^^^^ Bobert Pitman fet their feals to one part, and the defendant 
. to the otl:ier part ; and in the indenture there were divers cove- 
W. Raym. a8. j^^nts to be performed by the plaintiffs and by the faid Robert Pitman 
to the defendant ; and e converfo : and there was a claufe in the in- 
denture, that the plaintiffs and the faid Robert Pitman bound them- 
felves to the defendant to perform the covenant. The defendant 
pleads, that the indenture was delivered to the plaintiffs, and to the 
faid Thwtas Pitman (and fo miftakes Thomas for Robert) ; pleads the 
releafe of the faid Thomas of all covenants ; and thereupon the 
plaintiffs demurred, for two caufes : i. The releafe was pleaded by 
Thomas Pitman, whereas no fuch man was named in the inden- 
ture. And this was held a great miftakc, and witfiout defence ; and 
the roll was commanded to be fearch^d. 

The 
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The chief matter was, admitting the name had been right plead- Eait Sici». 
ed, and that Robert Pitman had releafed, if this releafe was good. **^*«» Jc« 
Coke argued, that forafmuch that only the plaintiffs in the pre- v^u*DST«vAK 
mifes of the indenture were parties ot the one part, and the de- - j/ 
fendant of the other, although Robert Pitman is afterwards named nai^is not 
in tlic deed, it is a void deed as to him ; and no covenant made to mentioned in 
him or bv him is good, for he is a ftrangcr to it, and his fealing and t'»^ />'*«i/>i of a 
delivery is not material: as if/. 5. by indenture between him of tlie ^^^' " "°* • 
one part, and /. D. of the other, demifeth lands to /. D. and J. B. ^^^^ ^g/Vit, 
it is void to ^. B. And he anfwcred the cafes put by Godfrey of 2. inft. 673/ 
the otlKr fide, 4. Edw, 2. Obligation^ where an obligation was made 2. Rol. 22. 
by /. 5. bf ad majorem rci fecuritatem tnveni J, D. Fide-Juffbrem^ Cowp. 6oat 
and /. D, put his feal to it ; tliis was his deed : which cafe he 
agreed ; for it is not mentioned whofe deed it is ; and fo is the deed 
of both which are named, and put their feals, &c. So when an 
incumbent grants a rent, by the affent of patron and ordinary, and 
they put their feals to it, this is not their deed, but only their 
agreement to it ; and the cafe of 39. Edw, 3, pi. 9. is upon the 
fame reafon of 4. Ed'u;. 2. — In Mtch. 29. W 30. Eliz. it was ad- 
judged for the plaintiffs, and the principal caufe was the mifnof- 
mer^ which the Court held could not be amended. Wray faid, 
fbey conceived the matter in law to be alfo for the plaintiffs. 

Sir Walter Afton agalnji AVhitenall. Caie 6. 

T^CTASTE. Error was brought of a judgment, in an aftion of^* If in wade 
^/^ wafte, and the error affigned, that the plaintiff in the aftion \lff^'^,lf^ 
did count, quod cum fuijpt fcijitus of l\\t IznA, he did demife the cein^yVor the" 
fame to the defendant for years, and he had done wafte. The de- pbintiff cx- 
fendant pleaded ** nul wajle fait^'* and found againft him, and pref»ly t*> pica* 
judgment given. The error affigned was, tliat he faith ** ^^^^^^V"^^^^ 
♦' fcifitus, l^cr but faid not of what eftate ; and fo may be in- ^^|j^^ "" ** 
tended but an eftate for life. Ante,' 22, 

Godfrey and Beaumont faid, that the declaration ought to Poft. 65. %^^. 
comprehend certainty, and Ihall not be good by intendment : and %s Co. 27. a. 
although the declaration had been good, if he had not mentioned ■ 
any feifin ; vet when he alledges feifin, and that infufficiently, the 
declaration is not good ; as Partridge*^ Cafe in Plo'vudcn reciting a 
ftarntc, &c. {a). (^) Plunk« 

But ScHUTE and Clench, JuJIjcesy held the declaration to be v. Griffith 
good ; for the allegation of feifin is not material, when it might ^'^^' *36- 
have been left out ; and it is helped by the words fubfequent, viz. ^^^\^^* 
" ad exhareditationem^^^ which explain how he was fei fed ; and it 2.5, 
being but matter of form, it is helped by the ftatutc of jeofails 
after verdift.--GAWDY doubted ; et adjournatur. 

Difply againji Sprat. ^^" 7- 

XTJECTIONE FIRM^. They were at iffue, and in the ve- A man can 
-" nire facias one of the pannel was named Thomas Barker of D. ^"^ ^^^ **"*• 
and in the dijiringas juraC he was left out, and Thomas Carter de |^ b«*he 
2>. put in his place. At the nifi prius Thomas Carter vi2S fworn, mj^ have tw# 
and. with others, tried the iffue.— Coke allcdged this ia«arreft of ociiiibqm^ 
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VisTir judgment; for now there were but clercn of the pannel, Thomas 

^^'"A Carter being miftakcn, and falfly named for Thomas Baker ; as in a. 

S»«AT, i;enire faciasy a juror was returned by the name of George Tompfon^ 
fdft. 319. 211- 2tni \\\ the cUjlringas jurat" he was named Gregory Tomffmy and 

c^ la^ ^-3^ fworn at the nlfi prius ; and this was held a void verdift, — But 

5.'co. 4^,15'' '^"^ Court (aid, there is a great difference between a miftake in 

Co. Lit. 3. a. the name of baptifm, and in the firname ; for a man can have 

3. Bac. Abr. but onc name of baptifm, but may have two fimamcs* 

»76. til. 
Cask %. 



Windfmore againji Hubbard. 

Trinity Term, 27. £//«. RoU 85O. 



h fcafe to onc p JECTIONE FIRMiE. The cafe was. Lord Sutrton by mdcn- 
4:r lite wt«. H/ ture between hun and 7. S. let certain land to J-, S. for life, Ae- 
foTs^ucclflfvT *^«^'''« ^^ hi"^ a"d ^. ^. ai^d C. his three {ons/ucce^ve. The firft 
ly, b*it omit- qiieftion was, If they all took an eftate, because the fons were not 
ttfig to mention named in the premifes of the deed ? Secondly, the queftion was, 
them in tht pre- jf they take, whetlicr they take jointly, or not ? And thirdly, If 
dftd* ihaii^be ^^y ^^^ ^^^ ^^y^ .whether there Ihall be an occupant for the life 
for the life of ^f ^he three others, fo as it fhall be a leafe to J. 5. for his own lifc» 
the futhci c«ly, and for the life of the three fons ? And after ai^ument by die 
and the fens and othcrs, the clear opinion of the Court was, That the fons ihall 
^%(ri^ 'noV**^ "^^ ^^^^ ^^ ppiTcflion, becaufe they are not named in the premifes 
ky^wayof^n^- ^^ ^^^ ^ttd, nor fhall thev take by way of remainder ; for the in- 
nainder ; nor tent was, to give thc lana to them in poifeffion, 18. Edw, $» pL 
can there bean 59. Broke " Lea/es*^ 54. The only doubt was, if there £ball be an 
tuupant to (ucb Qccupant ?-— But Wr A Y, C. J. faid, there can be no occupant ; for 
Antt^c6^ it being limited to the fsither for his life, tins is a greater eftate 
Poft 3 1 ^^" ^^^ ^^ ^^^^ ^^ others (vide 5. Co. RoJJi's Cafe) and the three 

491.* ^* '*'* fons are named as perfpns to have an eftate, and not tq make a 
Owen, 138. limitation of an eftate. And Trin. 29. it was adjudged, that there 
CoWb. 51. was no rejnainder, and that thcrQ fhall be no occupant (</). 
Co. Lit. 6. £^ relation WALTER, 

t.Ko\UAhr,%ci NoTA. Delaper's Cafe^ 17. EUz.(b), Tenant by the cour- 
Hob. 175 313. tefy grants over his eftate; the grantee devifcth it, and 
Hott. 87. dieth : this was held a void devife, and out of thc ftatute of wills : 
Cart. 5. and it was held, that although the devifee doth firft enter after the 

^^^Co**^ ^^* death of the devifor ; yet he ihall not have the land as an occu- 
i'oph.^i2^6. F*^"^ ^^^ thtxt (hall be no occupant of an eftate of tenant by 
I. Wood Con. courtefy, or tenant in dower, which arc eftatcs credited by law, 

»7- E:c rehtiofte EdwardCoKE. 

9. Salk. 188. 

(a) By 29. Car. 2. c. 3. vi^here there is but in cafe the tenant dies infeftate, in tlw. 

no fpccial occupant in whom tlie eiUte adminiftrators alfo, and go in a coarfe of 

may ved, the tenant fur autre vie may diftribution like a chattel interelt.-— See 

devife it by will, or it fliall jfo tc ilieexecu- %. Bl. Com, 259, 26c. 
tors, and be affeis in their hands for pay- {h) Vide Harg. Co. Lit. 41. b. note [i] 

ment of debts. — And by 14. Geo. 2. c. where this fubje^t is explained. Sec alfo 

20. it (hall hH not only in the exe^utorsy Powell on Devifet, p. 37, 
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Trinity Term, ^ 

29, Eliz. In the Queen's Bench. 
Sir Chriftopher Wray, Knt. Chief Jujiice. 
Sir Thomas Gawdy, Knt. •> 

John Clench, Efq. ^ Jujiiccs, 

Robert Schute, Efq. J 

Sir John Pophan), Knt. Attorney General. 
air Thonaas Egcrton, Knt. Solicitor GeneraU 

MarQi againji Kavenford. ^^,, ^ 

A SSUlf PSIT, And counts, that whereas, at the requcft ofpromifc byafa* 
/-A the defendant, there was a communication of a marriage thcr to his 
* -^ between tlic plaintiiF and the daughter of the defendant ; fon-in-Uwa//^ 
that he married her, and that afterwards the defendant promifed to ^!^J^lTVfA 
pay iiim one hundred pounds. — Egerton and Foster argued, ntion. 
that this was no confideration ; for it is paft, and had no reference Ante, 42. 
to any aft before: but if the marriage had been at the requcft of P^^- 715- 
the defendant, and after the marriage he promifed, &c. this had ^ro. Car. 409. 
been good.— PoPH AM, Daniel, and Coke contra. For the fa- ^^^°"- ^^- '*' 
thcr*i natural afFcftion doth continue, and her advancement is ^^ '^ ^°^^' 
fufficient caufe of the promife. And they faid, it was adjudged in 3. Lcv.'j66. 
the exchequer, that a promife of ten pounds in confideration of 2. Leon. %iu 
counfei given to one, this was * good, though the counfel was Cowpcr, 294. 
given before : and it was here adjudged for the plaintiff. 

Rainfcroft againjl Lawney. Case *. 

Eajhr Term, I'j, Eliz, Roll 167. 
I^RROR of a judgment in the common bench. For. that the re- Judg:inent re- 
-*-'cord was,that the defendant obtulitfcper Cutting, attor- "^'^^ ^^"^ ^'^^f 

natum fuum, and left out his chriftian name: and the judgment ^f^^'j^.*"^ 
was revcrfed. ^ ?o%^c,. 84. 145. 1^3. i77« 328. Scd vide Dougi. 114, 115. 

Cottington againji Hulett. Ca«e 3. 

Eajier Term, 2g. £Iiz. Roll iS6. 
A SSUMPSIT againft an executor upon the promife of the tef- An ajfump/it^, 
■ tator ; and in the declaration it was not averred that he had ?**'"'^ *" <^'^^- 
affcts to pay debts, &c. But Mich. 29. ^ 30. £//z. it was ad- avcr'that hc"L 
judged, that the declaration was good ; and the plaintiff recovered* afftts. 

9. Co. 90. b. Cro. Jac. 294- 1. Rol. Ab. 921. Cowp. 290. 293. i. Term ^ ^^ 

A(h againjl Wood. Casi 4. 

pRROR. The plaintiff counts in replevin quod adhuc detincty and in replevin for 
*-' the jury affefled the value of the beafts and damages entirely; '^''J'Jf''^^ ^^' 
l^bcreas they ought to fever them : for he may have the one, and '^^'^^^ fcTcMi! 
not the other :. and the judgment for this caulp was rcverfed. Poft. 560. 

See 2. Bac. Abr. 8. Cro. Jac. 251. 

Giles againft Ferrers. Cai« 5. 

•THE Aflifeof Nufancc. The plaintiff counts that fW/^//Am«/w, Syngoimoui 
•* the Jury find that erexity and exception taken to it ; but the ^^^*j 
Court was informed by tlxe "grammarians, that the words were of cowp!L*9. 



Michaelmas Term, 

29. and 30. Eliz. In the Queen's Bench. 

Sir Chriftopher Wray, Knt. Chief Jujlice. * 

Sir Thomas Gawdy, Knt. \ 

John Clench, Efq. > Jujiiccs. 

Robert Schute, Efq. ^ 

Sir John Popham, Knt. Attorney General. 

Sir Thomas Egerlon, Knt. Solicitor General. 

c^„„ ' Peeke j^tf/V//? Wyrrall. 

Pleading in TT) EPLEVIN. The defendant made cognizance as bailiff of 
repkvin, k^ 57:o. P'lgott, Efq. for damage -fefant. — The plaintiff replied, 

•*■ ^ that Sir Johu Gcodicin was fcifed, &c. and that he and all 
his anceftors liaaufed to have for him, and all his tenants for years 
and at will, &c. common in the place where, for all their 
horfes and colts ; and he put in the horfcs, &c. — ^The defendant re- 
joined, that in the place where, it was ufcd time out of mind, 
&c. that if the hoffes of Sir John^ or of his anceftors, &c. did come 
there by efcapCy and were not put in^ that it fhould not be lawful 
for the faid Tho. Pigott, t^c, to diftrain them damage-fcfant, but 
to put them out peaceably ; and faid, that the place, &c. was in- 
clofed, and that the plaintiff broke down the inclofure, and put in 
his- cattle, for which be diftrained, &c. absque hoc, that Sir, John 
Goodwin^ isfc. had common in the place where, aliterj tsc.^^ 
Walmsley moved this was no good traverfc ; for he did not con- 
fefs that Sir John Goodwin had any common, and tliereforeI|e ought 
to traverfe absqj^e hoc, that Sir John had any commoi) there, — 
Curia. That pleading had been better ; for in truth he hath not 
confefled any common, &c. but it fecmeth good enough as. it is. ; 
for this liberty that his cattle fhall be there without being dif- 
trained, is in nature of common ; and therefore he might plead as 
he did : but they ruled, that the defendant Ihould mend his plea, 
or that a demurrer be joingd. 



Cask t. 



Knight againft Mory. 



Apr9vifoih2x "n EPLEVIN. The cafe was, Shelley mzket a leafe for years, 
a hflu! (hau not -tV ^^5^,//^ ^,^3^ ^^q„ iicebity to the leffcc, to alien his term without 

wilhouMhe"* ^^^ ^^^^^^ ^*' ^^^^ ^^^^'*- J^^^ ^^^"^ dcvifcth tlie term to his fon ; 
kflbr's confcnt, the leffor aflenting to it. — Three points refolved. i. This 
is a condition is a condltion. 2. A devife in general is ^ breach of the condi* 
frtudtnt\ and ^ion. — 3. As this cafe is it is no breich ; for nothing pafled till the 
breach^""* leffor's affent was obtained; for it was a condition precedent: 
and though in the principal cafe the dcvifee did enter by the con- 
i*!*RoU^ AbV fent of the executor, and had not licence of tlie kflbr, yet it is not 
^j8, " ' material. 

Cro. Jac. 74. 3- ^o" 67. 4. Leon. 5, Couldf, 59. XJytr, 45, 4, Co, 119. Cowp. 803, 
Vcugl. 6Sp, 2, Term Kcp, 4^5. 

Anonymoui 
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Anonymous. ^^" 3- 

OTA. Coke moved this cafe to the Jufticcfi, to know ^^^"^^^hc rttnaindor 
opinion^ he being (as he told me) to make his award in it. — Ih^" h^vc tti* 
Tenant in fec-fimplc fowelh the land, and before the corn was fe- emblements 
tcred, devifed the land to A* for life, rcniaindeT to />. for life, and fown by the 
dicth. A. dicth before the emblements were fevered ; the quellion dcvifor in fee, 
was, Whether the executor of the tenant for life, or he in the J^^PJ^J^ *• 
remainder, Hiould have the emblements ? for he faid clearly, of the teiuot 
that the executor of the devifor had no colour to liave them. for life. 

Wr AY, C. J. and Schute held, that he in the remainder (liould ^^^' 464- 
have them, tor by the devife of the land tliey pafs with it; «J^oll- Ab. 
and when thev pafs by reafon of the land, and come not by the vJfnch. 51, 
manurance ot the firft tenant for life, tliey fhall go with the land : Hob. 132/ 
but if the firft tenant for life here granted them to anotlier, it 8. Aff. ai, 
had been otherwife ; for by the grant they are qvaji chattels fevered ^y^» 3>6- 
from the land. — And Wr ay, C. J. faid,' it hath been adjudged in ^,%'ei'n.^«t. 
this court, that where baron and feme are joyntcntants of land, Harg. c. L. 
and the haron foweth the land, and dieth before fcverancc of tlic 55. b. 
«r«, HiYtfcme Ihall have it. Note (2.) 

CLENCHdoubted in theprincipal cafe ; for he conceived that tlic "• ^^nuDig. 
executor of the firft tenant for life (hall have them, as chattels ^^^j, ^g^, 
vefted in him : and he faid, if land be fown, and then the land isdc-2. BLCom.iaa. 
vifed to y. 5. for life only, and before fcverance the devifee dieth, 
his executor fhall have the corn, and not the reverfioncr : which 
cafe Wray and Schute denied ; but faid if it were fo, it is not 
like the cafe a remainder. 

PopnAM, Attorney Gcneraly being demanded his opinion, a^^reed 
with Wray in the principal cafc, but doubted of the cafe of 
kar^n zxiAfeme. 

** Prat and Uxor againjl Taylor. casi 4. 

A SSUMPSIT. That whereas the wife of the plaintiff, in con- A promlfc 
-"- fideration that the defendant fhould marry her daughter, had ["^^^^-'^^ 3 wife 
given to him ten pounds, he promifed to tlie wife, that if he didlf^i.ujband** 
not marry her daughter, he would repay the ten pounds ; and avers agree to it; and 
he did not marry her, &c. Upon non ajfumpjit pleaded, and found his bringing the 
for the plaintiffs, it was alledged in arreft of judgment, that the a^^n, (in 
delivery of tlie money by the feme was void, and then the promife -^foN^s^^viT*^ 
made to her is alfo void. And although the baroff agreeth after- dcncc of Vs' 
ward to the delivery and promife (as it appcarcth by his bringing agreement. 
the aftion), yet this cannot make th^'promife, which was void, to ^^o jac. 77. 
be spod ; for there was no coafti^iation at the time of the pro- ***|'.j ^^^ 
mifc.^ Another matter was moved, that the iaron znd feme did l^jj^^*^'.* * 
join in the aftion, where it ought to be brought by the haron on- carth'. 251. 
ly ; for it is void to the feme^ being during i overt urcy and it is as a 4« ^^' 'S^* 
promife made to the ^r^« only. But it was adjudged, that the ^*'*^- ""*• 
a&ion was well brought; for»tfie agreement of the ^^rc^ maketh '*"*^^' 
the promife good 0^ /;i///9 to the'hufband; and it being made to 
Ae' wiiCx they may join ij\ the tftion. 
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Anonymous, 

Case 5. ... 

A CTION for thrfc words, *« Thod haft fitten upon the pil- 
Words taken -fV lorv ;" but faith not in what manner. — Harris moved,, 
in mitiun fcnfu. ^y^^^ tlic words arc not aftionablc; and fo it was the opmion of 
the Jufticcs, li^^ho feid he might Well demur upon them: 

Case 6. t)onnc's Cafe; 

Words ailiona- A CTlOX for tlicfe ivords, ** If you had your dcferts, you had 

***% « -. ^^ * '^^^'^ hanged before now." — Coke moved, that tlie aAioii 

Moor ^-4!;.*^^* ^^^^ not lie, for that he did not fhew anv caufe why he fhould 

Cowp.a76. be hanged, and deierts mi^ijht be ih his mind concerning God. 

— CuKiA contra. For it Ihall be intended, he had committed aii 

offence, for whicl) the penalty of death was due to him: — Wray,, 

C. J. faid, it hath been acijudged, that where one writ the name of 

another upon a wail, and writalfoj that " if this man had his dc- 

" fcrts, he Ihould have been hanged ort thefe gallows," arid drew 

a pair of gallows on the wall; it was adjudged^ that an a£tioii 

did lie for tliis. 

Case 7. GalHcs agaitiji Budbery; 

A piM of f#v#- "pvEBT upon an obligation. The cafe iipon demurrer waS; The 
!rwhr«""' plaintiff being poflcfled of a term for fix years of a tavern in 

feme are af- Gyaccchurch-Street^ let the fame by indenture, with plate, ajid divers 
firmative, and utenfils in the houfc, to the defendant for three ye?rs: The de- 
fome negative, fendaut, in confideration thereof, did covenant with hirii and hii 
is bad,--Whcrc alfignees, that de mcnfe in men/em menfatim^ he would upon requcft 
tTthc a)m^ ' render to him and liis ailignces an account for every tun of wine 
mciKcmcnt of he did fell there, and pay him for every tun fold thirty' fhillings ; 
it and the time and there were divers other covenants on his part (lomc ih tlic 
unexpired affirmative, and fome i n the negative) . He pleaded covenants pqfoitned 
fl!Ifwn.^I.where (^hich was ill in that). The plaintiff replieth, that upon *tUe lafl 
•naaistobe dayof^///v, he required the defendant to give him an al^ount of 
done upon re- a tun of winc fold at fuch a time, which he rcfufed to do. The 
qucft, the le- defendant rejoined, that before that time, the plaintiff being pof- 
n" d^ within^the '^^^ °^ ^ ^^^"^ ^" ^^^ tavern for divers years, part whef cor were 
time limited, yot to come (but doth not fhcw what time in certain, nor the 
Poa. 252. commencement of it ; and therefore it was agreed by all, it was 
Co. Lit. 303. b. ill in that), granted the refidue of the faid term then to come to B. 
C«wper, 578. ^^ which grant he attorned ; after which time he did riot refufe > 

and upon this the plaintiff demurred. 

T^ViVyr for the plaintiff zzgMQdy that riotwithftanding the rcfidiie 

of the term was granted over* yet the account was to be made to 

the plaintiff, and not to the afhgrtee, for it is a thing collateral ; 

and the afCgnee is to have only tktt which goeth with the hotftfe ; 

and afligriee is, in deed and law, as an executor. 

Coke contra. For this is as a rent referved, and in nature and 

lieu of the rent : but he faid, that the requfcft of an account 
%. Co, f »o. b. was to be witliin the month ; an^ this requeft, as appeareth by 
Port. 284. 31S. computation, was the day after tlie month ; which being referred 

to Kempe, he certified the fame 'accordingly \ and for that catfe 

judgment was given againft the plaintiff. 

Worceftcr 
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Worcefter againjl Stone. ^^" *• 

Trinity Term, 27. Elix. RcII^^^, 
'T'HE cafe upon fpccial vcrdift was, The plaintifF made a leafe *l condition Ksi 

to the defendant for years rendering rent, upon condition, j^^-^ntry, .f rent 
that if the rent were behind at the day, and ten days after (being ^^^^"^^'11^'^^^^^^^^ 
in the mean wliile demanded), and no diftrcfs to be found upon „f time, after 
the land, that the plaintiff might re-enter. The jury found, that being dtii-md- 
the rent was behind at the day, and ten days after, and that a fuf- «^» '^"^ "" ^^^f- 
ficient diftrefs was upon the land till three of the clock in the af- '7rmrfc. '*)!«» 
tcmoon of the tenth day, at which hour the leirce drove out his SrX^,^f nodL 
cattle , and at the laft hour of the tenth day, the Iclfor came and mandbe m^de 
demanded the rent, and it was not paid, nor any diftrcfs upon the within the thos^ 
land. The qucftion was. If the condition was broken ?— Daxiel ^'^f ^/j*^ 
ftr the plaintiff zxgM^A^ that the conditioi^ was broken, for there ^^^^^^^^^^^ 
was no diftrcfs at the tilne of the demand ; and the words arc, " if premifesbefaw 
" it be lawfully demanded and no diftrefs found, ^c." And' it is riie time for 
not fufficient to have it at any time of the ten davN, but at the proper m.ikingthc 
time for the demand, which is the laft inftant of the tenth day : miJaTw^ 
for othcrwife, if there be a diftrefs at any time Witliin the ten Ante, 15. * 
days, tliough but for a quarter of an hour, it would difpcnfc with Doug!. 4SJ. 
the condition-, and then the lelTor muft attend all the ten days, 4^^- 
which would be inconvenient. — Wkay,C. J. and Schute, J. 
The condition is not broken; for the intent of the words is, if no 
diftrefs be found at any time within the ten days, then a re-entry ; 
and therefore, if a diftrefs be found there at any time within the 
ten days, this is fufficient. — Clench doubted. Rut it was after- 
wards adjudged agaiitft the plaintiff, becaufc he made no demand 
in tlie mean time {a). 

(«) See 4. Geo. 2. c. i%, f. 2. 

Sir John Parrot's Cafe. Cah 9. 

OOKE faid, it was adjudged in that cafe, that a debt upon re- A judgnjttit 
^^ cord by rccoverv, or othcrwife, cannot be attached by the cuf- ^^''Ij^^'*^ ^ 
torn of thjt city of London. ^^^^ ^'^ 

1. Roll. Abr. 55a. I. Leon. i9« 3. Leon. 340. D/cr, 1^.7. 1, Roll. Rep. 105. i. Bac. Abr. ^pr* 
DoofL 363. 

Madox's Ciife. c^" '^ 

AN indiftmcnt againft him was rcvcrfcd, becaufc the indif^ment rndiamcnt 
^^ was of a nufance to a horfcway , whereas it ought to be the q«artied. 
queen's high-way, or tlic high-way. n'^HtwkfF. c. 

366. Ld. Rjy, 1 174. fialk. 359. 3. Bac. Abr. 60I 

Robert Browne and Uxor agavift Garborough, Case u. 

ASSUMPSIT- And dcclareth of a promifc made to tlicyJ'W^Anafliimpfit 
*^ duM fola fult \ and allcdgeth, that whereas a communication ^^^l^*'"* 
was between Jo. Browne, father of the plaintifF Roberty and the de- ^J'^o^^nHLa 
feidant, coufin of the faid Robert Browne, and the faid feme, of money in 
1 .when (he was folc, of a marriage to be had between tlie laid plain- cnnf.dtraiim 



■uriage did ttkc eflfeft, that he would afiure to them fuch land, &c. "''^[.j^^tf. 



did MC affiira wraiii fatpdi to bar npoa that meat.— PoA. ti,. Cro. Jac. 12!). C«w.74a. 

And 



A writ 
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tenants in 
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BiowwE and And the defendant did then promifc to her, that if fc. Broume 
^*?" did not perfonn his proniife, the defendant would give her one 

Q^/Z^^'foc^ hundred poujids ; and aljcdgcs, that the marriage did take cfFeS, 
'and the lands were not afliired) &€* Upon non ajfumpjit it was 
found for thcplaintifF. — Siiuttleworth, /fr/Va»/» moved inarrcft 
of judgment, that there was no fuflicientconiidcration to ground the 
promilc ; for the feme was a meer ftranger to the defendant; and 
there was no rcafon for him to give her one hundred pounds in 
marriage. — Gawdy and Schute conceived it agood coniidcrationi 
for it was allcdgcd, that the defendant was kinlman to Ro. Browne 
the plaintiff ; and it is to be intended, that by reafon of thefe 
Words fhe was induced to marry R. Browm^ which otherwife fhe 
would not have done ; and they commanded judgment to be en* 
tered for the plaintiffs: and upon a writ of error brought, the 
judgment in Trin. 30. Eltz. was affirmed; for pcradventure fhe 
trufted the defendant rather than Jo, Browne^ and tlic defendant 
was coulin to the faid R. Browne, plaintiff, 

Caii 11. Yate, Brooke, Clement, and duo alii agalnjl Windnam* 

it of par- TpRROR upon a judgment given in a writ of partition againft the 
between -Li j^q^ plaintiffs, at the fuitof the now defendant. — Divers errors 
common"nccd ^'^^^ afligned. The defendant pleads a releafe of all errors made 
not (hew the to him by the faid Brooke and Clement, who were fummoned and 
titles of the fevered ; and concluded upon it againft them all ; and demanded 
plaintiffs 5 nor judgment fi a^io. Upon this it was demurred in law. — Tan* 
^^lit^L^"^^^^^^ f°^ ^^^ /^/«/ff//^j argued, diat the judgment Ihall be re- 
fcndaiiw be " verfed. — ^The firft error was, that the faid fVmdnam^ plaintiff, in 
pleaded in dif- the Writ of partition demanded partition, according to the 
charge of the Hen. 8. c. 32. and declared, that whereas he and the others held 
others J and »f ^^q ^^^.^g ^f jj^j^j jj^ common, in fix parts, to be divided, viz, the 
uTOnThT^, P^2iintifF fV, two parts ; the faid Brooke one part ; the faid Clement 
and not upon one Other part ; and the other two, each of them a moiety of 
thejirflfumnumt, the Other fixth pajrt, &c. but fhewed not their feveral titles to the 
the judgment f^jj fl^ parts ; nor any manner of title, how the lands otight to be 
Sfw^ " divided in that manner ; and therefore the declaration is not good, 
Am^cf. for the writ and declaration ought always to comprehend their 
Port. 155.288. tide; and dicrefore in a common writ of partition between copar- 
ceners, it comprehends the title, that it was the inheritance of 
their anceftor, and defcended to them, a fortiori in this<:afc where 
their parts are fo unequal. And although in a writ of partition. 
c L't. 68 ^^ ^^^^ ^^ demanded, yet it ought to comprehend their title, 
5°Co. 97! b.**' 36. Hen, 6. in a quern redditum reddit, which demands no rent or 
5.Com.D:g.37. land, yet he ought to make a title ; for he demands an attorncment 
3.Bac.Abr.2i2. upon a grant of a rent, which is againft common right. So 
Cowp.219. pj^ u^^^ ^^ jn wafte brought by two, fuppofing it to the difin- 
heritance of one, they ought to Ihew how their title came to the 
land, in this manner to have an a£^ion, which is fo againft com- 
mon right. So in every writ of wafte, he ought to make title, viz. 
that he demifcd the land, or that he had the reverfion ex afffgna" 
tione ; and he cited a judgment in a writ of error between Hide and 
Unton, that in a writ of partition, the title muft be comprehended 
in the writ of declaration, fpecially between jointenants, or ten- 
ants in commoA.-^Second error was, that tlie defendants in tlie writ 

of 
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of error did come and confefs the partitions, yet it was awarded Y^''«»* J**" 
ihat Ac defendants fhould be in mlfericordia^ Which is not to be in -^^pham. 
diis aftion, where diere is no tert objected againft tliem, and when 
they confefs the adion. — 3. Error, for that upon the judgment af- 
ter the writ of partition was returned fcrved, in all points, by the 
fiieriff, the words of the judgment are, thztfartltio tradiila inter 
Partes pr^diff^ ^abilis ctfirma ttneat^ whereas it Ihould be teruatur. 
But upon the view of the record, it was tencatur. — 4. As to the 
matter of the demurrer, if this releafe (admitting the judgment to 
be erroneous) doth bar them all of a writ of error : and he con- 
ceived it did not, for it is mecrly real, to which all the parties 
bave intereft; and though the juagment be intire, yet this releafe 
* M-'m bar, but the judgment fliall be intirely reverfed ; as 45. 
JEAir. 3. pi. 10. two coparceners have title to a writ of ward of the 
body ; one releafeth, this doth not bar the other, but he fhall re- 
emrer the entire tor both : fo 30. Hen. 6. in an affife by two, one 
Kkafeth, this dotli not bar tlie other, it being a thing of inherit- 
ance; fo in this cafe. But afterwards Gawby^ fcrjeantj who 
argued for the plaintiff, did agree that this releafe can be no 
bar to the other. — And Hill. 30. Eliz. tlie cafe was argued at large 
by Gawdy and Coke, that the declaration need not comprehend 
the title, for it fhall be intended that they have the fec-fimple, 
till the contrary doth appear ; and by intendment he mat 
bringeth the aftion cannot have conufans of tlie title of the 
others, for every of them cometh in by a feveral title ; and they 
fhewed divers writs and decl^irations of partition, and one in 
Michaelmas 26. tf 27. Eliz, in Cheney v. Berryy that in a writ of 
partition between tenants in common, title needed not be (hewn. , . ^ 
And of that opinion was the whole Court, and faid they would co/LiiTi*?.' 
not rcverfe the judgment contrary to fo many precedents. — As to Cro. Car. 564. 
the fecond error, that the judgment was idem in mifericorJidj they 8. Co. 61. 
ikid if the defendant came in upon the iirfl fummon?, and fucn (h) Sce the 
judgment be given, it is erroneous, but it was alledged they que^ion re- 
came in upon the pone (a) ^ and then it is good. The Court moved ^'•'J^ upon a 
the parties to agree, but afterwards the plaintiffs caufcd the writT^*^^*""^""" 

*^ u j'r ^' J /f\ lion, PoA, ICC. 

to be difcontmued (h). ^j,. *^ 

See 8. and 9. Will. 3. c. 37. and 7. Asm. c. x8* 

The Bifhop of Gloucefler's and Savacre's Cafe* cah ij. 

ERROR upon a judgment given againfl them in a quare impedit I7 f "•f* »•^- 
brought by the queen, in which the biftiop pleaded that he ^V alllflfthr* 
cbimed nothing but as ordinary, &c. The queflion was. If the bi/hop and^n. 
writ lieth in both their names, or ought to be brought only in the cumbcnt, the 
name of Savacref — Coke argued, that the bifhop ought not toW^^opmay 
JDin in the writ, for he had no lofs, and relied upon the cafe 29 J°;" •" ^^^'■•t 
i^ 14 Attainu and 6. Edw. 3. pi. 7.— Mallory and ^i^'TTi^ytM^^''^x 
cwUra^ for the bifhop is party to the record, and relied upon », ordinary. 
3. Edw. 3. and 2. Edw. 3. and they faid a writ of error in this cafe 3. Leon, l^(^ 
a but as a commiffion to examine errors, as 10. Hen. 4. pi. 4. is, 3- w«i. J34- 
and if more be named in a commiffion than needeth, it is not ^'^^^ ij%9*' 

, - '5* "oa, 00* 

materiaL Canh. 371. 

-Stra. 6o6. 5.Mod. i6. 12. Mod. i, i. 130. 370. S. Mod. 305. 3x6. Ld. Ray. 71. 140^. 

Vol. I. F Mw-^ 
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Glouciitie Afterward it was awarded that the writ was well brought; for 
SAvrcRi'i ^^^Y ^^*d' ^^^ bifhop hath lofs, for by this judgmcat the writ 
Cai5*. ^^*' ^ ^*' ^hc archbiriiop for admiffion and inftitution, and fo 
he hath lofs, and therefore may join. 



C.'.IE 14. 



Bracebridge againft Vaughan. 



The ma-fhai of T^EBT upon an obligation. It was agreed by the Covrt, that 
t».'- kiii,^ * -*-^ where the niarfhal of the queen's bench taketh bond for tho " 
brncb prifon is cafcment or delivery ofaprifoner in execution, this is void by the - 
J/f» c" Til\\' ^3' ^^^' ^- ^' ^^" ai^o^g^i h^ ^ ^^^ named in the ftatute: for ■ 
thf'uRh not^x- Wr A Y faid, divcrs perfons are intended in the purview which H^^ 
prefsiy namtd. not mcntiohed in the ftatute. i. Syd. 383. cmUra* \ ^' 

10. Co. loi.b. Popli. 165. Dyer, 324* i. Saund. 162. 

Ca3» 15. Hare againjl George. 

Plea " an a. "XRESPASS. The defendant pleads an arbitrement in bar, tfait 
mfari*' in bar ^ the defendant (hould pay to the phiintifF twenty fhillings, up- 
to trefpifi muft on which the plaintiff demurs, bccaufe he doth not alledge a plaee 
of^bmfiTion''" ^^^^^ ^^^ fubmiflion was, 9. Hen. 6. pL 5. and doth not allcd^ 
•fid^>cHbrm- performance of the arbitrement, and doth not anfwcr to the vi Ji 
anc: j and an- armis ; and for thefe caufes it was adjudged for the plaintiff. 
fwer the VI «iarM I* Poft. 7S. 98. Lut. 1x42. 1501. Salk. 4, 

Cass 16. John Fuller againft Robert Spackman. 

Jc need not be T^EBT upon an obligation. The cqndition was to ftand to their- 
■veriedinpi:ad- ^^ hiiTtmf^nt oi Tkomtts Cole/hill of all matters, fuits, quarreb, 
wfrd^warau" ^^i^ns, and debates whatfoever now depending between thenit 
Tk^rmhyuid ^^"^g *^ ^^^^ ^^ '^^'^^ ^^ otherwife in controvcrfy between 
within the them, fo as the award be made before fuch a day, &c. in writing. 
terms of the The defendant pleads the arbitrement in writing made fuch a day 
fubmifflon. jj^ jj^is manner, that the plaintiff Ihall enjoy quietly certain tythes 
Vdv. 78. in D. without interruption of the defendant, &c. and that he had 
a. Sajnd. 102. fuffered him to enjoy them, &c. which is all contained in the ar- 
i*ob. 109. bitrcment, and demands judgment, &c. The plaintiff replieth, 
Lutw. JaS. that befides that the faid y . Cole/hill did by the faid writing zynxA 
that the defendant at a day, &crfhouldpay to the plaintiff five 
pounds in full fatisfa£lion of all accounts, fuits at law, arrearaor 
of tithes, and tithes unjuflly taken at any time from the b^m- 
ning of the world to^ the day of the obligation, &c. and allec^et 
that the defendant did not pay the five pounds, and fo afligned the- 
breach, &c. Upon this it was demurred, and the caofe was, bc- 
caufe the plaintiff did not aver that there was any fuit depending, 
&c. at the time of the fubmiiGon ; for if there was not, the award 
was void and out of the fubmiflion. Bat without any great argu- 
ment it was adjudged by Schute and Gawdy (beine; only pre^ 
fent) for the plamtiff , and their reafonwas, that it fhall be intended 
''to be awarded for matters in fuit, and an averment needs not, for 
ptherwife every award may be avoided by fuch nudi funnifc. 
A Clccott 
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Clecott agaifiji Dcnnys. Cah 27* 

iafter Term, 59. Eliz. Roll 144. 

^TION upon the cafe. And alledgeth, that he had fued a a deputy may 
latitat againft J. S. directed to th^ fhcrifF of Devon^ intending be appoinud 
rclare againft him in debt, and J. S, was arrcfted, and in prifon without deed j 
I fuit ; the defendant prctendingtobcdcputvto the fherifF, took ^a^nnM. " 
I of him, and let him at large, by which he had loft his fuit, &c. """*^^' 
defendant pleads, that the Ihcriff made him his deputy to bail all '°.9°j' '*' 
»ncrs bailable in the faid county, and thereupon he took bond of |' ^^ \^^* 
. and delivered it to the (heriff, and let him at large, &c. Upon clfc« in L.*£» 
it was demurred, bccaufe he doth juftify -as deputy, and 74. 
'eth ho deed of deputation, 28. //. 8. Brooke Deputy^ 17. 
Tyatt argued that a deputation is good without deed, for a 
ity doth things only as a fervant, and in right of his maftcr, 
(o may be made without deed ; otherwife of an allignee, 
EJw, 4. ^/. I. 12. Edw. 3. •* Monjirans de FaitCy^ 65. And of 
opinion was Gawd y. Fide 23. Edw, 3. Barr. 259. 8. Rich. 2. 
\vQwrj^^ 260. 

Sir Anthony Sturlyn againft Albany. Ca»i iS. 

3SUMPSIT. The cafe was, The plaintiff had made a Icafe if an under lef- 
to J. S. of land for life rendering rent. J. S. grants all his ^«« P"*'"*^!? ***• 
e to the defendant; the rent was behind for divers years ; the^^'^'"*j^j^*J[j, 
itifF demands the rent of the defendant, who aifumed that ifrent andarrear- 
plaintiff could ihew to him a deed that the rent was due, tliat ages if he can 
T'ould pay to him the rent and the arrearages; the plaintiff ^«^ **'«"* 
Igeth that upon fuch a day of, &c. at fTarwick, he fhewed un^ ft't?,^^ar*''^d 
im the indenture of leafe, by which the rent was due, and Jhricflb" Oiewi 
urithftanding he had not paid him the rent and the arrearages him the leafe, it 
for four years. Upon non ajfumpfit pleaded it w^as found for the »« » fuffident 
ntifF; and damages aflcflfed to fo much as the rent and ^^'"^^^^^^'^^7 
ages did amount unto. — And it was moved in arreft of ]^^Z'^^^^j{^^?^^^^ 
It, that there was no confideration to ground an a£lion, for ita^ion lies on« 
lut the fhewing of the deed, which is no confideration. — ^rowi/« by an 
The damages ought only to be aflcflid for the time the ren< obligor of a 
behind, and not for the rent and the arrearages ; for he hath 5^"^! *" "^f' 

\ r % 1 • 1 • rt- /I It 1 deration that 

vc remedy for the rent; and a recovery m this action Ihall be the obigee pro- 
»ar in another a£lion. But it was adjudged for the plaintiff : for duces it. 
ai a thine is to be done by the plaintiff, be it never fo fmall, Po^- 7®- 75- 
. is a fumcient confideration to ground an action ; and here '^o* 470- ^44* 
fhenring of the deed is a caufe to avoid fuit; and the rent Cro. Jac. 343. 
. arrearages may be aflcflcd all in damages : but they took order ^"^- ^^" ^^ 
t the plaintiff mould releafe to tlic defendant all the arrearages ^°^'*' *^^' 
rent before execution fhould be awarded. — Nota. In this 
; it was alledged that it hath been adjudged, when one af- 
leth to another, tliat if be can fhew him an obligation in which 
iras bound to him, that he would pay him, and he did fhew 
obligation, &c. that no adion lieth upon tliis ajjumpjlt ; 
ich was affirmed by the Juflices. 

Lord Mordant againft Bridges. Cah 19. 

CTION DE SCANDALIS MAGNATUM, for tliefe words, vr.^^ ^e^'^c^- 
•• My lord Mprdant did know that Prude robbed Sbotsolt,^^"®- _, 
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Ld. M*j«oAHT •• and bid mc compound with Shotbolt for the fame, and (aid hfl 
^gaM a would fee me latisficd for the fame, though it coft him an 
*ii»G*i. M hundred pounds; which I did for him, being my mafter, other- 
•* wife the evidence I could have given would have hang^^ 
•• Prude.'* (NoTA, in truth he fpake thofe words before JuJIictl 
ScHUTE, in an evidence inconfpiracy by Prude v. Shotbolt ; "but it ; 
was not fo alledged now.) Upon not guilty pleaded, it was found 
for the plaintiff, damages a thoufand pounds. And by Popham- 
and Egerton it was alledged tliat the a£tion did not lie ; for 
the words ** he knew, &c. are not a£lionable : for a man that 
knoweth another hath committed felony, is not bound to purfut 
him. And as to the other words, ** he commanded him to com* 
** pound, &c." he might lawfully compound with the parnr 
robbed to flop his appeal, and to the intent he might get hii 
pardon in the mean time. But it was adjudged for the plaintiff; 
for the words fliall be taken as fpokcn in the worfe fenfe» and to 
the difgrace of the faid plaintiff, &c. — A writ of error was 

Port. 537. brought in the exchequer chamber, and error aifigned in the 
point adjudged. 

^"" "^ Bright againjl Hubbard. 

Hillmrj Term, 27. Elix, Roll it8. 
A copyhold *y 5. f^iftj Jnfce of copy-hold land, devifed it to his wife for 

^Z^^^i^t ^'^^^« ^^^ *" *^ ^^"'^ *"^" *^ rcverfion for payment of hit 
wUi, on a dcvifc debts, and after in court did furrendcr the land to the ufc of bis 
to a wife for wife for life, according to his will and deed. The queftion was, If 
life, with liber- the wife could fell the rcverfion ? And adjudged (he might ; for he 
Itrfion^foMhT ^^^^"^8 ^^^^ ^^^ ^'^ before, and devifing it in fuch manner as 
paym«ni*of * aforementioned, and after furrendering it, &c. and referring it to 
tiebcf , u good, his wiU ; this is to be intended according to the intent there 
3. Leon, is, limited and appointed; and ihe furrendering it upon condition to 
oiib. Ten. 275. pj^y tVr'elve pounds, this was held a good ftle according ta 
the will. 
Caie 11. Anonymous. 

Money paid in T^EBT upon a bond. The cafe was, The defendant did owe to 
difchargcoftf -L> ^jj^ plaintiff Certain money upon a bond, and certain money 




option of the by his book, and not for the other debt ; but the defendant faid 
creditor. j^^ p^^j j j^ ^p^j^ j^jg bond, and not othcrwife ; and the plaintiff 

Stylet, 239. croffed his book, pretending the book-debt to be difcharged, and 
ft. Br». 107. brought debt upon the bond. And it was adjudged .againft him; 
5. Co. 117. £^ ^^^ payment is to be in that manner that the defendant would 
pay it, and not according to the words of the plaintiff how he 
would accept it. 
CAiia*. Frith's Cafe. 

Judgment fhaU T^EBT uport ti^'o obligations, of which one was not then for- 
S^^atfcthTd^ feitcd, for the day of payment was not come. The defendant 

fenditt has n^g- pleads tb that a relcaf% and took no advantage of it, that it 
kOtd to plead appeared it was not forfeit : to the other he pleaded another 
good matter in bar^ or in mUttumt to the action. Pod, no. Cowp. 718. 1. Tcm R^* 639* 

plea 
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and upon both they were at ifluc, and found for the plaintiff. FitxTK\ Cah. 
this matter was allcdged in arreft of judgment, that it did 
LF upon the obligation Hiewn, that the day of payment was 
'et come, and fo the plaintiff is not to have judgment upon 
8ut it was adjudged for the plaintiff for both ; becaufe the 
dant might have taken advantage of it, but did not ; but 
^ it« and pleaded a collateral matter, which was found againft Am. 4T. 

9. Edw. 4. the defendant pkads that the plaintiff had a co- ^<>^* m* 
Iter who was in life, which had releafed to him ; and upon 
hey were at iiTue ; and found for the plaintiff, and awarded he 
recover, becaufe tlic defendant might have abated the adion 
; brought by the plaintiff alone, and had waived it. B arTlet 
unfel with the plaintiff. 

Forde againji Rolls, Cau 23, 

SUMPSTT by the plaintiff as adminiftrator of J. S. againft An adminiftra- 
:hc defendant, upon a jpromife made to tlic tcftator ; after ^^^ "°' *-**'^« ^^ 
the plaintiff was non-luited,— Golding, /or ^*' ^5A»^^«^ ^1* Tn^bcfr/^^ 
:d cofts upon the 8. Eiiz. c. 2. which givcth cofts agamft him non-furte/ln^ 
fucth malicioufly ; but if the fuit had been upon a bond or ajfumpjit upon 
d, or (hop-book, and the money had been paid, yet no cofts; f promife to hit 
c had a ground and colour of fuit. — The Court denied to j[*"^^*^^- 
cofts ; for it cannot be faid to be fued malicioufly, being sti? 871? **^* 
mother ; neither can it be known but the plaintiff had 2. Com. Dig. 

ir to fue, 553. I* Bac. Ab. 518. 1. Bac. Abr. ^4$. 

Scavage againft Freeman, &c. ^*** **• 

^PEAL by the plaintiff againft Freeman^ and four others as Iflue joined in 
principals, and againft More as acceffary. The plaintiffs, af- *'*"^* ^^ ^°"^ 
be parties who were appealed, had appeared, declared againft not g^ulurpkadi 
le principals together in French-, and after, againft the accef- cd by others 5 
in French. The four principals feverally by himfelf made and the pro- 
defence in French^ which was, ** Fous aves cejly L Freeman^ cccdingi in 
proper per/on que defend" le tort i^ force ii touts felonies (^ ^ ^c^- 
urd^rs U ceo que eji encounter le cor one Q dignity de no/fre feigniore «. Sid, 324. 
Roigne (^ tout ceo que le defend* doit W demand oyer /de hreief l^g *• s^JITe**^* 
\urne de ceoy^ which was read ; and then he pleaded in bar in J' Ha^jc. 457. 
.ch, ** que de ceo felony in ceo manner que il ejl appell il neji cul- 
bU W ceo il eft prift de prover per f on corpSy^ and fo waged bat- 
and in the fame manner it was done by the three other prin- 
i, and the fifth principal and the acceflary pleaded feverally 
^iity, and put himfelf upon the country {a), 

(a}See 37. Ed. 3. c. 15. 4. Ceo. 2. c, a6. and 6. Geo. a, c, 6* 

Cranmer's Cafe. Oaie 15. 

)TA. WALM8LEY,y^yV^f, faid it was adjudged in that cafe, The queen 
that whereas the queen had granted lands, referving a fee- (haii not re- 
rcnt, with a condition of re-entry for non paymen^^and af- enter fo as to 
aid the queen grants the fee-farm rent to J. S. ia|fce, and ^^^^*^ ^"'^ *^ 
the rent was behind, that the queen Ihall not re-enter ; for ^o^p, ^^^^ 
lit means (he ftiould defeat her own grant, which would be a 
9 ihc grantee of the rent. 

F^ ' Yo^tt 
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Caiz^s. Fofter againft Scarlet. 

A promifc to A SSUMPSIT. Tlic plaintiff declared, that whereas he and one 
cUfirttalioa Z fVilliniton fubmittcd thcmfelvcs to the arbitrcment of J. 

bfing^rcklfoi^ and 5. of ail matters, U,c. the faid J, and J5. awarded that tbe 
fromdcb'sii plaintWF fliould relcafc to tlie faid fydHngton all debts which he 
go^d; and if owcd him; and that fVi/Ihipon (hould aflure to the plaihtifF cer- 
thc conveyance ^j^j,^ j^^ds which he held fcr life, the rcverfion to the plaintiff; 
bV°ti«^aT.d1t 1$ *"^ ^^^^ ^^^ defendant and one Putter, who pretended to have a ' 
ftatcd that the l^afe in the faid lands, Ihould fcal a deed to the plaintiff, that they ■ 
rcqucft was ftiould alFurc to the plaintiff their Icafe and mtcreft in the laid " 
madc/Ai it is lands : and further allcdgeth, that after the faid arbitremcnt, in • 
l^^^^^[{'^l!^ confideration that the plaintiff did affume to the faid mUingtm, ; 
i^mc 4. i". ^^ ftand to and pcrfonn the faid arbitremcnt, the defendant did " 
Foft. 75. '" alFume, that he and the faid Putter^ upon a requeft' made^Ai, would ' 
Cowp. ai;o. convey the faid land to the plaintiff: and further alledgeth, that he * 
had performed the faid award on his part, and that he had requeil- 
cd the defendant, that he and Putter would convey the faid land, 
&c. which they had not done. Upon non ajjumpfit it was found 
for the plaintiff, and it was allcdged in arrefl ot judgment, that 
here is no confideration to bind the defendant, for he took no 
benefit tlierebv. But The Court held clearly tlic contrary, that 
it was a good confideration, for by reafon of the promife the 
plaintiff was drawn to make the releafc ; and it is not material 
that the defendant took no benefit by it. 

Secondly, Itwas alledged, the defendant didaffume that he and 
Putter upon requefl made Jibl would convey, and no requeft is 
made to P utter y but only to the defendant ; and it ought to be 
made to both, for Jibi is the plural number, and fo (hall be in- 
tended, upon a requefl made to both. But Coke and Godfrey 
argued that the wovAJibi may be referred to the defendant only, 
for this word comprehends the fingular number as well as the 
plural, and fo may oe referred to the defendant that is firft named ; 
and the reauefl is to be made to him that did promife, which ii 
tlie defendant ; and relied upon 22. Edw. 2. pL 4. But du 
Juflices faid that the vroidjtbi is to be referred to both, for botl 
are to do the a£t : and it was afterwards adjudged that the plain- 
tiflF nibii capiat per biHam, 

CJ11B17. Knight jftf/ir/? German. 

Trinity Term 9 29. Elix. Roll 669. 

An aftion wiu T^ RROR upon a judgment in an adion upon the cafe. Tw< 
dua!'* ?m"n <:T^TOTS wcrc affigned. Firfl, for that in the faid aftion th- 

fclrtdyny'Tntefs^^-^'^ plaintiff ccclarcd. that whereas he was of good name an< 
it bcdone wrt/i'. tam', the now plaintiff intending to detract from his name an< 
#«ir,'7y and with fame, and put his Hie in jeopardy, did malicioufly caufe a bill c 
o-jtfroUtu indi6tment of felony to be written, and the fame being fo writ 
"ort.1-4. cCa. ^^"' ^^ ^^^^^^ ^ fcinons of the peace at Newgate, exhibited the fam 
.Jones, 93. to the gra»id jury, JLT/aifo depo/uit omnia in ea cententa fore vera 




Latch?^! nicnt to recover feventy-two pounds for damages and cofts ; m 
Cm, Cjkr, f /. rnw 
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a upon dys matter fhewn, no aftion doth lie. — Secondly, that Kkxasii 
exigent upon the judgment fuppofcth only fevcnty pounds ^i^i'^ft 
recovered, and not more. Cm^ah. 

(tothefirft matter the Court was in doubt; but Wray, i.Hawk.p. c. 
. laid, that this indiftment being written and preferred mali- 347- 349* 
!y, it is not reafon but an aftion fhould lie to punifli it ; and ''J'^^^^'^g 
o confpire malicioufly to exhibit an indiftment, and the party t. rirn Rq>. 
rouitted, he fhall have a confpiracy ; fo when one doth it, 225. 231. 
imon upon the cafe lieth. — ButScHUTEand Gawdy contra^ 
the adion doth not lie, for then every felon that is acquitted 
foe an adion againft the party. 

It for the fecond error, they held clearly it was well ailigned, if judgment bt 
here was no fuch judgment for feventy pounds ; and though it recovered for 
the default of the clerk, yet it cannot be amended to make the J^\;;,"*;J"„ 
iwry good. And it being moved at another day, the opinion fuing to out- 
J the Court was, that the adion lieth not when the mdift- Uwry fuppofet 
'. is preferred by the party grieved, and he purfueth it accord- »' a«o«*»cr, it it 

the law : and the ffatute of fVeJim. which doth give damages *^^* 
•e the party is acquitted, doth prove this, and this cafe remam* 

t common law. Ytde 2T.Hen. 8. 27.^ 12. faT i.Hen.b.pl. 14. 

Savel againjl Wood. cme is. 

OHIBITION againft a parfon who fued for tithes in the On a fuggeftion 
piritual court : and furmifcd that the clerk of the faid parilh, ^ prohibition of 
dl his predeccffors, alTiftants to the minifter there divina cele- ^^^^^^^y^^ 
if had ufed to have five (hillings of him, &c. for the tithes totheparim- ' 
ic place where, &c. — Coke faid this prefcription is void, for clerk in lieu of 
in one perfon onlv that hath no perpetuity, but is dative and ^'^^^* ^^ ^« 
»veable, 32. Hen. 6. pi. c. And if it be a good furmifc, yet J^^^^'j'J^^,^ 
i is no caufe but a conuiltation (hall be awarded, for it is to j^ gViJ^tcd* 
: in qucftion in the fpiritual court, whether the parfon or poft. 136.251. 
. bath right to the tithe ? And he faid it was lately adjudged 276 307- 317* 
u/i V. Hunts^ where the vicar fued for tithes, and a prohibi- Moor, 90S. 
prayed upon furmife, that he had ufed time out of mind to x. Leon. 94, 
iie tithes to the parfon ; that it was not a fufficient furmife Cowp.4ai. 

1 prohibition to entitle another to the tithes, for that fhall 
5 in queftion in the court-chriftian. 

OTA. Afterwards, Hill. 30. Eli%. it was moved again by 
^DY and Fleetwood, ferjeantsj for the plaintiff, that it was 
>d prefcription, becaufe the parfonage was a parfonage impro- 
c, and by intendment it commenced by the aft of tlie parfon, 
that he made a compofition that the tithe of that land Ihould 
lid to the clerk in difcharge of himfelf, and that he had ufed 
out of mind, &c. to pay to the clerk five fhillings in dif- 
rjt of all tithes, &c. — ^The Court faid, if this fpecial 
er be fhewn in the furmife, perhaps it might be good by 
n of^the continuance, and that by this the parfon is difcharg* 
rom finding the clerk, with which peradventure he fhall be 
zed, and fo is as a payment of tithes to the parfon himfelf; 
och matter is not fhewn, and by common intendment tithes 
lOt to be paid to the pariih*clerk, and he is no jparty in whom 
eicription can be alledged; and thereupon they awarded a 
oltation. 

F 4 To^Viff^ 



72 Michaelmas Term, 29. and 30. Eliz. In B« R« u: 

CAt» 19. Topliffc agaifift Wilfon. 

Word, i^uon- A CTION for th?fc words : " Mr. TopUffe hath forged and conn- jl^ 
tblc. £\. 4« tcrfcilcd a ccrtiikate to acommiffionout of Siccxchcqucr, '1: 

*• and hath forged and counterfeited Mr. BirckefszndMr. Sav^s\_ 
** hands, tho coinmiflioncrF, and hath put tlieir hands to it, hj *" 
!* rcafon whereof he got a vcrdift in the exchequer, whciai r 
•* othei wife he inuft needs have had the foil/' — ^Upon not guilty, f" 
it was found for the plaintiff, damages ten i>ounds. And it was f 
alledged in arreft of judgment, tliat tlic a£tion doth not lie, be- \ 
caufe it was not fhewn what commiilion it was, nor in what fui^ '_ 
fo as the defendant might give anfwer to it ; but judgment was 
given for tlie plaintiff. 

Caie jo. Ards againft Simpfon, 

Warrinty by Tj* JECTIONE FIRMiE. Upon fpecial verdia, the cafe was, .. 
unam for life Ht j^g father was tenant for life, tlie remainder to his daughter v 
thehdr^ a A»f# ^^^ ^^^^ apparent (being ?Ljhne covert) in fee. The father makes \^ 
fvirt, In re- a feoffment to divers ufes with warranty, and after levieth a fine 
maindcr; and with warranty and dieth. The daughter for herfelf, and in the 
Cie may enter name of her baron^ and by his confcnt, enters within the year 
tho°finfc^ ^^^^ after the fine, claiming die land as her inheritance, and after- 
wards they let tlie land to the plaintiff. Two queftions. Firfii i 
Co. Lit. 366. a* If this entry by the femf only be good ? Secondly^ If this war- : 
1. Wood's c.n. ranty, defcending upon her during the coverture, fhall bind her ? : 
* Saik 6S ^^^ '^ ^^ ^^'^ ^^ ^^^ Juftices, that this entry by herfelf alone : 

*' ^* (the baron agreeing to it) is good. i 

Secondly^ That the warranty defcending upon her during the "■ 
coverture, where her entry is congeable, doth not bind her. 

And atanother day, Fuller and Gray moved, that although the 
warranty doth not bind tht feme after the death of the baron^ yet it 
fhall bind the hufband, for he might have entered before the de- 
fcent of the warranty, which he not doing, is bound as a defcent 
during the coverture. But it was adjudged for the plaintiff, for 
the warranty doth not defccnd upon the baron^ but upon ihtfemi 
only, and being void to bind her, (hall not bind him (a). 

{a) By 4. Ann. c. i6. f. 7 1. all warranr the anccftor had no eftate of Inheritince in 

ties, by an> tenants for life, defcending to poireflton, are void againft the heir. Ca 

any perfon in remainder or reverfj'tn, are LiL 373. b. 
void y and aU cpIUteral warrzntica, where 



C^iijx, 



Mar}^ York againft Allen, 



If a pardon re- CCIRE FACIAS upon a recognizance. The cafe was. One was 
!^^'*i^f *^ %* ^r//7r/o cxaffus in an aftion againft him, and afterwards was ^w«- 
J!^i,ntZ\% * to exa^usj 23. Nov. 27. EU%. and afterwards the pardon came, 
aw-rd.d, the which had relation to all offences before the firft o( November. If 
eo hwry i^ by thIs thc Outlawry be difch^rged ? was the queftion ; for the out- 
thcKhy dif. Jawry w^s after the time unto which the pardon had relation. And 
eh.irgrd. pr ma facie thc Juftices held that it was dilcharged; but they would 

e. Bac. Abr. advife. Vide 36. Hen. 6. pi. 25. faT 37. Hen. 6. SluartermaitC s Cafe. 
57*; The next day it was moved a£;ain ; and it was then adjudged that 

5- ^ 49' »• »• the outLiwry wj^s difcharged and void| for thc contempt and 
offence was pardoned, and then the outlawry after is void. 

Scot 
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Scot againft Scot. Cah 31. 

pHEcafe was^Recoverers to an ufe before the 27. H^n. 8. c. 10. In what cafe a 
■■ make a Icafc for 99 years by indenture, rendering 10 1. /^^f^^J^^"^ 



. The Icflce by the iame indenture covenanted with the recover- ^y^ only abridr- 
n that he will pay the rent to ceftut que ufe his heirs and ailigns ; es the ewimam. 
aOYiso SEMPER, that if the cejlui que ufe doth not make his s.Ci.Leon. 
leir male his aiSgnec, that then he fhall pay the rent to the re- "?• 
overers, their heirs and afligns. Afterwards cejlul que ufe dicth, Mo^oV/ 
nd doth not make his heir-male his affignee ; the leflce doth not Dycr/na. * 
«y the rent to the recoverers. The qucftion was, If his eftatePoph. 119. 
ras forfeited, and that ii\\% trtruifo makes his eftate conditional ? *• Co. 72. 
-After argument, it was adjudged that it was no condition that J'^^!*/'^^* 
rent to the eftate, but only abridged the covenant. \^^ * "* 

Then was another queftion. If the rent be referved at two feafts, At what time' 
tr. Afichaelmas and Lady-day^ and it is arrear at Lady-day^ and not ^^ ^^ ^ 
emanded at that day, if he may demand all at Michaelmas-day ? And p*^*!^ 
: was held he»cannot, and a demand in that manner is void for all. 2. ca ^^\ a. 

Allen agaitift Andrews, of Gray's Inn, Cah 33, 

Trinity Term, 29. EiiZ' Roll 1003. 

"^EBT upon an obligation of 300 1. which was conditioned to a tender at tbt 
-^ pay 14 1. yearly to the party, during the life of the wife of p^*^®^^^ 
jt oeiendant, at Afichaelmas^ or within one month after, at D. ^^ntwl'to'be 
["he defendant pleads, that two days before the end of the month paid, two days 
e came to D, and there tendered the 14 1. and none was there to before it be. 
xeive it ; which matter, &c. and concluded not, that he was ^omes due, it 
mt temps prifi; and upon this it was demurred in law, if this ten- "^^^ ^"^* '^* 
erwercTOod. Co.Lit.ii,. 

Th£ Justices held, that if the tender had been to the piowd. 171. 
latntiflF himfelf in perfon, within the montli, if he had come s* c^* "4* 
iuther, this peradventure had been good ; but it feemeth hard to J^* ^^' **'• 
mder it when the plaintiff was abfent ; and to compel him to at- ^^' ^^* 

md all the month was not reafonable : but by Wray, if is more 
cafonable that the laft day fhall be for one to tender, and the 
ither to receive ; but they were in doubt of this cafe. 

But Clench faid, if one be obliged to pay another 10 1. at 
\f2chaelmasf or within ten days after, and no place is limited for 
payment, then if the obligor meet the obli^ within the ten days, 
tnd doth tender the 10 1. the obligation is faved ; for perhaps at 
he h& day he cannot find him. And the Juftices held, in this 
afe, the defendant need not plead tout temps triji^ for this fum 
annot be intended parcel of the fum contained in the obligation ; 
'or peradventure more fhall be paid during the life of the feme^ 
lian the fum in the obligation doth amount unto. But afterward 
t was adjudged for the plaintiff. 

Morris againft Kirke. Caiz 34. 

A SSUMPSIT. And declares, that whereas he had expended divers in «>«/>// for 
"* fums of money for the defendant, amounting to 25 1. ^^^^tSd^'^^a' 
efimdant promifedf to pay him all the fums of money which bcfjccofdic «. 
Mt b uniAbli^ and iBQil be anrrcd in tbt decUradon. ^. See »• Ttnii1L«^ a^« Vq.^^'^V^V^^'^ 
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Moatti had expended for him, and alkdgeth that licit fapius requifitu^ 
mxaimft defendant had not paid, &c. Upon non affumpfit^ it was foun 
"'^** the plaintiff. And it was now alledged in arrcft of judgn 
that the plaintiff ought to have alledged the day and place o: 
requeftyfor itisiifuable ; and it is not like to a common adioni 
the cafe where a duty is due, for there it is payable withoui 
queft, and it is in nature of an adion of debt; out here an ai 
is only maintainable upon the promife, and is not pa; 
without an exprefs requeft, and ihcwing what is due. And 
was adjudjged. 

Cask 15. Prcfton agalnft Tooley, 

Trinity Term, 29. EUk. Roll 768. 

DdiTcring a T7RR0R upon a judgment in an ajfump/it^ brought in the c 
l»oiKi to and at J-^ ^on bench, Paf, 28. Rot. 927.— The cafe upon the r< 
Ih^ dS^t '^M^'I'ooUy brought an ajfumtfit a^ainft Prejion, and declared, 
CO infpea and' Whereas John Gibbons by his writing obligatory, fealed witt 
UMy kefipi k a feal, 26. iliz, " in forma ei natura Jcripti obligator* five recogm 
fcffcicntcon- «« fecundum formam Jlatuti Jiapul^t apua fVeftmonaJierium^ de d 
«<teraiion for^ u ^^^ ff^grchandifis in tidem itnptb ncupirand^ ordinat* et provis* < 
ply^!wtain " »»^^^ confe^* coramCHKlSTOfUOViO Wr AY, capit' jufticiario, 
fum if he did ** recognovit it concejfit ft teneri in milU Hbrisy bfc, juxta formam 
not redeliver it «* Jifltuti^ t^r." And that afterwards upon 28. Marcb^ 27. Eh 
*^ 1? ^^^Za ^^^'^» *^ *^ requeft and inftancc ot the defendant, he hat 
Jl^^"* livered the faid writing obligatory to him, ad infpiciendum^ 

fafely to keep and redeliver to the plaintiff within fix days a 
and that the defendant, in confideration thereof, did then aflui 
him, that if he did not redeliver it within the faid time, ths 
would pay him when required 1000 1. and alledgeth, that lice 
defendant had not redelivered the faid written obligatory w 
the faid fix days after the faid delivery, zndlicet the faid plaintiff 
the faid fix days pafied, viz. at fucn a day and place require< 
faid Pre/Ion to pay the faid 1000 1. according to his promife 
had not paid, and refufed to pay, to his damages of 1000 1. 
defendant did demur in law ; and for caufe ihewed that there 
no fufiicient confideration to charge him. But after divers a 
mcnts it was adjudged a good confideration to charge him, 
thereupon a writ of enquiry of damaees was awarded ;upon w 
it was found, that by the non performance of the promife, 
plaintiff fuftained damages 200I. and forcofts of fuit, 53s 
which were accordingly adjudged to him; and 17I. 6s. and 
more for cofts. 

Upon all this matter a writ of error was brought. Firft < 
afliened was, that the faid ftatute was merely void ; for it is alle 
in the nature of to be a ftatute ftaple, according to the ftatute for the recovei 
Bw^lSc'^ed. ^^^^ ^^^ ^^ ffyimtnftir^ Vc. whereas it is a mere ftatute i 
■wy plead ^j^j^jj^ jj ^Q ^ acknowledged before the mayor, &c. accordir 
the 27. Edw. 3* c. 8. (a) and not before any other ; and this i 
knowlcdgcd before Wr AY, C. J. Sed non allocatur^ for it 
held clearly to be well enough alledged, for it is a ftatute ftapl 
knowledged according to the 23. Hen. 8. c. 6. and it is pleade 
cording to the ufual courfe of pleading fuch ftatutes. 

Second error, that there was no time certain alledeed, \ 
It not ntccflkry he delivered the ftatute to the defendant ; but only it is allec 

eoMihdgesSg ^ 

^eHrery, (m) Scooib, ij. £dw« I. de AAoaBtUMiUv^U%lL4'it.\«4tUtc^»tNtt^ 



time. 
Ante 67. 70 

i.Saund. 33. 
Cowp. 190. 



Tlielbrm in 
wlHch a bond 



5. Com. Dig* 
499- 



Xtn^imtffit^ it 
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. thatat fachaday he was poflefled of theftatute, and delivered it to PKcaTow 
the defendant at his inftance and requeft, Sed non allocatur \ but I «l^'"V 
did not hear their reafon- ^''^"''• 

Third error out of the record, that the plaintiff ^vor/o die obtulit Amppr^nnc^ 
fi^gaaniitiiedekndaLntter attontatum/uum^ but fhewed not who may be filed 
was his attomey^y and it he had no attorney it was error. Curia >nC.B. without 
mtra^ becaufe it is not the courfe of the common bench, to enter "ftornw.^^ 
the name of the attorney till after the declaration ; and in the decia- Ante 59* 
ration it is faid that he appeared ^^ Tho. Warren, attornaium Pod. i$i.$^s^ 
fiam. But Egerton mewed a precedent where the entry was, DougL 1x5. 
that one appeared by — Cutting, attomatum fuum^ and fhewed not 
his chriftian names and this being alledgcd in error, the judg* 
nent was rcverfed, which the Court here did agree ; for where he 
meddleth with his name, he ought to name him truly by both names. 

Foarth error, which was not put in the record, that it was 
iDedged, licet he had not delivered it within fix days, &c. fo he 
doth not precifely affirm it. — Curia contra ; for it is a good affir- 
mation, as Buckleys Cafe in the Commentaries. 

Fiftji error, that the confideration was not fufficient, for it What it a fbf^ 
ippeareth not that the defendant had any benefit by the fhewing fic»cnt affirnu« 
it to him, but rather charge and trouble to keep it, and to look ^^^^' ^^ 
on it. But as to this the Court would hear no arguments, for *g, JT™ ^** 
they held it clearly a good confideration ; and this was the point 
difpated in the common bench, and therefore they commanded 
the judgment fhould be affirmed. 

But hLcERTON, /S//V/>dr, moved that the judgment might be a writ of en- 
ftayed for another day; and then moved another error, that upon q«»ryhddgoo<^ 
the writ to enquire of damages, the plaintiff had no day given ^^^^^^ "® ^ 

f • _-. J J • -.'^ -.1- J r J -. -.1. "^ *. WM given to 

him in court, and no day was given to the defendant then to ap- ^1^ ^^^tu 
pear, and vouched 8. Hen. 7. Roll 29. Bk. of Ent. 273. where the Poft, 144. 
error was afligned, and admitted good ; and this he faid was a y^^ 
manifeft error, and the Court faid they would advife of it; but ii.co.6! b. 
afterward the next day it was moved again, and this error over* 
ruled ; for they faid the courfe of the common bench was to give 
ao day. But all the precedents in this court are otherwife, and 
the death of the party plaintiff abateth the writ (a). And the 
judgment was affirmed/ 

(4) Sed vide 8. ic 9. Witt, 3. c. 10. 

The Mayor of Lawnfon's Cafe. Cah 36. 



TT^ESPASS againft him for taking a quarter of com. He jufH- A mayor < 
-*• fied for that it was within the town of Lawnfon^ and it was !^ jaft»|y tik- 
dama^ fcafant in his freehold. The pbintiff replies, thaf they}"f^f,^j[J 
were by charter in the time of queen Marj incorporate, &c. and a market-place. 
market was granted to them, and the place where, &c. was ap- Poft. 117.62!. 
painted for die market-place, and he brought his com on the i^*^^* 94* 
narket-day, and fet it there, and the defendant took it : and upon *' ^' *^*^^^ 
demurrer, it was adjudged without argument, that upon this cowp. 66i. 
Batter the mayor could not juftify the tsuung. i. Term Rep. 

Dinham^^* 

1. Sen. ift|8* 
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Caii 57. 



Dinham againft Beckett. 



^an, whe- npRESPASS for breaking his clofe. Defendant pleads that 
^*»A!fil^^^ ^^ ^^^^^^ ^^ ^^^^ land and let it to J. D. and he as hisT^i 
" ' ^ * entered, and gave no colour to the plaintiff ; and for that < 
the plaintiff demurred. And it was argued by Griffith a 
one part, and by Shirley on the other part. 

Griffith laid, tliatwhen the defendant doth make a fi 
title to himfelf or to any other, he ought of neccflity to 
colour to the plaintiff; but when he pleads a general plea, 01 
it is his freeliold, it is otherwife. 2. Edw, 4. pL 8. 

Shirley Untra^ becaufe the defendant doth make nod 
himfelf, but doth juftify as a fervant. 18. Edw, 4. pL 3.^ 

Wr AY, C. J. faid he ought to give colour, though he jui 
as a fervant, but moved the parties to relinquish their demi 
and plead to iffue, which they did. 



who judifies a 
t»^fpafsbyj5^«- 
rial tit It muft 
give colour to 
the plaintiff.^ 
yo. Co. 89. b. 



A mayor, who 
Is both judge 
and fheriflf, is 
l>ound to t?.ke 
fufficisnt biil \ 
but a fui ttim 
action tor rsfu 



Caii j8. Gabriel Widow agalnft Peter Gierke. 

DILL OF DEBT for 40 1, u^on the 23. Hen. 6. c. o. brong 
'^ tlie plaintiff, tarn profit quampro domina regifui. And dec 
that whereas jinthoney frolley^ 27. Elix. bad fued in the coi 
Nottingham^ before the faid defendant, then mayor, and J. S 
y. D, fherifFs there, according to the cuftom of the faid tov 
. plaint of trefpafsy«r cafe againu Anthoney the plaintiff, upon ^ 

by^nforma^wi ^ ^^P^^^ ^^ awarded by them to 0. B. ferjeant and officer 
oporiginaiwrit, faicl court, to take the faid plaintiff, and have his body \ 
an4 not by biu. them at thc next court, vl%. i. Septembris^ to anfwer, &c. an< 
Poft. 544. afterward, vix. 23. Auguft^ 27. £/f«. the faid O. j5. arreflcd 
J. infi. IQ4. and tliat he committed him to the prifon oiNottingbam^ und< 
i.Roii.Ab.537. cuftody of the faid Peter Clerkiy mayor of thc faid town 
CrcTcar^^' 8 '^^P^^ ^^ ^^^ qucen's gaol there '-, and alledged further, ths 
3. Lcon?a37.' ^c^g ^^^ ^n prifon, 28. Auguft^ 27. Eli%. did offer to th( 
^ ^ * mayor, keeper of the faid gaol, lureties, &c. to appear at thc 

court, to anfwer to the faid Anthoney fVolUy in the faid a^ 
which fureties'he then refufed, and kept him in prifon until 
againfl the form of the faid ftatute, per quod aJ^io accrevit. 
The defendant pleads nihil debet ^ and found againfl him 
j.'sid/305. fed this term it was moved in arrefl of judgment, that thea£tion 
^dc Doujla^ not againfl the mavor, for the furcties were not to be offered 
21^. and j^jj^ ^^^ ^Q ^Yit ferjeant ; for the mayor was the judge to awa: 
procefs, and cannot be an officer to himfelf to take the bail, 
the warrant is, that he fhall take his body and keep him ti 
next court, viz. 1. Septemb. and fo till that day is come he is 
cuflody of the ferjeant, in whatfoever prifon he is comir 
Alfo the furety offered is not according to the flatute, for it i 
he fhall appear ad rejpondendum^ whereas it is to be only f( 
appearance, and not for his anfwer. 

Sed non alhcantur^ for it was held clearly that the plaintiff 
I'oft. i6t. recover, for the ferjeant is but the inferior officer; and alt! 
Cro. Car. ijS, the mayor is judge in fome rcfpefts, yet he may be an offic 
190* keeping thc gaol ; and here he is not onlv the judge, bi 

Cro. jac. 04- ii;criff alfo, and tlie plaintiff being in prifon under him 

10. Co. iQU b, ' r -o r 



Wm Jones,i93 
3. Burr. 1615. 
Strange, 479. 
a. Hawk. 148. 
3^0, 3S1. 
Dy.r, 3^1. 



382.11 

Mil ward V, 

Thatcher, 

%. Term Rep. 

^1. 

ft. Morgan*! 

Vade Mecum, 

I9I. 



Michaelmas Tcrai, 29. ahd 30. £liz» In B. R« 77 

sr to oflfer furetics to him ; and fo is the common courfc in Wipow 
oMy upon plaint before the (hcriffs, and a precept to the fer- <t**«s^ 

to arreft one, the fureties Ihall be found and offered to the *•«*«»• 
fl?s- 9. Hen. 6. pi. 19. And when the party is brought to the 
he is under the mayor's cuftody, and not of the ferjeants («)«^1^ ^* t. Bae, 
they held clearly that the furcty offered was according to the^^*®^"* 
:e, and commanded judgment to be entered accordingly, but 
s ftayed till the next day. 

ALMSLEY, ferjeanty then faid, that the adion is not well 
2;ht^ for the li.EIiz. c. 5. is, that no aftion fhall be brought 
>Y information or original aftion, and not otherwife, and 
s by bill of debt. 

IKE. — This aftion, in this court, is the proper original 
n that is fued in this court, and fo is within me mtent of tlie 
cb. ^. c. 17. £sf 27. Hen. 6. c. 5. Alfo the 18. Eliz, c. c. is 
ircis diforders in common informers, but here he that iueth 
r party ^ieved. But the Court held it will be hard to main* 
this aftion to be fued here, for the ftatute is in the negative, p^^ 
it fhall not be fued otherwife, which doth not refer to any ,.aoiLAb. 357. 
n ; but they would advife. 3. inft. 194. 

A.NIEL faid he was of counfel with the gaoler of Bofiht in a^^oor,4ix. 
wrought againft him in this court, and it was abated for this ^'^' 'S^' ?• 
:, that it was not by information. *" ^°"- ^'^• 

terward, Ter. PafcL it was for this caufe only adjudged for 
efendant ; and it cannot be helped by the 18. Ji/iz. c. is\, for 
ile, for this is not matter of form but fubftancc, by mifcon- 
ng the adion. 

Hedor Nunns, Do6tor of Phyfic, agaiufi Gee. ^^^^ 

Eaflir Term, 29. Eliz. Roll 498. 

^VENANT. And declarcth, that whereas the queen by her Breach of % 
letters patent granted licence to faim, his deputies and alfigns, covenant. 
oy Spani/h wool, and to tranfport it hither, &c. he by this 
iture btaring date, &c. granted to the. defendant, and to" 
r Ncrwoody the faid licence for eight years, with divers cove- 
s to enjoy it ; in confideration whereof the faid defendant did 
nant and grant to him, to pay to him xool. every year at two 
», %fiz. tht Annunciation and Aiichaelmas \ and further, that every 
at the feaft of tlie Jnnunciation^ or witliin t\venty days after, 
ould make a new obligation of 150 1. for the payment of the ,. wood't Con. 
100 1. the next year; and alledges in fa£l tliat U^ defendant 396. 
not paid him the 50I. due to him at Michaelmas 28. Eliz. and Cowp. 819. 
he Old not make an obligation at the yfmunciatian^ i^c, and for '• '^^"* ^'^ 
: covenants broken he brought the aftion. **'• 

he defendant pleaded, that in the indenture there is contained, 
1OVI8O SEMPER, that if the defendant doth not every year 
akc the obligation at the feaft of die Annunciation j or failed of 
lyment of the. money at. the day, that then and.froin thcace- 
rth the faid indenture, and erery claufe, article, and fentencc 
lerein Ihould be void, and of none cfFeft ;'* andfhewcd that he 
i in making the obligation at the iirfl: day, and fo the indcn-< 
is void, and demands judgment,^ a^/V. Upon this ifwas de- 
ccd in law. CX>k^^ 
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Wvifirt Owen and Wood argaed that the aAion did lie, for this 

^«>># nant was broken before the indenture became void» and the 

^**' it is not reafon but the aftion fhould well lie ; but they^ agree 

jy^ ^^ for the covenant for payment of the money no aftion di 

becaufe the indenture was void half a year before, by not no 

the obligation ; and the indenture is, that ** then ami thenc 

*• the indenture fhould be void," and fo for all the time beC 

remaineth chargeable ; as in cafe of leafe for years, ar 

rendering rent, and for non payment, the leafe to be voi< 

though the leafe becomes void, yet for rent due before debt 

fo upon the ftatute of 1 3. Eliz. c. 20. of leafes made by parfons 

(«) SeeaUb upon non-refiJency for eighty days (^7), the leafe fhall be voi 

'«'pr''*'"** **^ *^ obligations, covenants, &c. for enjoyment of itfl 

Fa^!^% "• void, yet it was adjudged, 26. Eliz. in fFalls and Cbx, that y^ 

parfon made fuch a leafe by indenture, in which were divers 

nants on the leflee's part, and after the leafe, &c. became V( 

mm-refidmcy^ {sfr. that for a covenant broke before^ an afi: 

covenant aid lie. 

Wray, C. J. faid, the cafes are not alike; for in ths 
the covenant was plainly broken, and the leafe and cov 
after became void ; but here the thing that makes the indentur 
Polt€oo. is the breaking of the covenant, fo thejr are both at one tim 
fo he hath loft all his bargain, and all ms benefit of the indc 
and the other party is at large, and fo no priority here. Bi 
would adviick — ^In Trinity uerm following, it was adjudged i 
plaintiff ; but I heard not their reafons : but it was faid tl 
reafon was, that the intent of the party was, that it fho 
void only to have benefit of covenants oroken tnfuturo^ I 
the covenants broken before it was never their intent, bv 
the party fhould have advantage of them. 



Ca t B 40. Sitnmons againfi Sweete. . 

A masiftrate TJ^ ALSE IMPRISONMENT. The defendant juftified, I 

I^un who"^ /^A which the mayor hearmg of, commanded the defendant, 
■bufes him, but an officer, &CC. to imprifon him. Upon demurrer it was ad 
becafiAorim- no plea, but for fuch words he might have bound him 
'hUc teri^ ?*^*^^ behaviour, but was not to imprifon him; yet if the 
dttdet of hL "^ ^'^^ ^ public place of juftice, and he had called h 
cOlce. fuch opprobrious words, he might imprifon him. 

I^oft.6S9. Moor,S47, 11.C0.9S. ft.R0iLAb.78. i.Haw.89.ft<i. ft.S1lk.697. f.Strai 
3.C«ii.0is.4S8. vBftC.Abr. ^. Wood's Init 41 7. ft. Ld. Raym. 1029. 

Caii 41. Hubbard's Cafe. 

In trover fit A CTION for trover and converfion, and doth not al 
tfy ^ftkT'' P^*^ ^^ converfion, which is a thing material, and 
^XMj^li alledged In arreft of judgment, the bill was abated. 

Mmi^ 'Mt.^^^ OnbCar.ft6i. BvU. N. P. 46. 5. Cooi. Dif. so. . 



Michaelmas Term, 29. and 30. Eliz. In B. R. 79 

Bland againfi Maddox. Caie 42. 

ILOHIBITION. It was ^reed clearly that a layman may be a layman may 

pidented to a prebend» for hm babet euram ammarum ; and ^ P^crcntedta 

KB fud, aU the pofleffions of prebends were at firft the biftiopjs, * ^"^u Ab li. 

Siw. 3. pi. 5. 30. Edw. 3. pL a6. and de merojure do pertain 3*. co/75. S^ * 

'thebunopt(a). Moor, a6i. 

. - -, , i.Vm. AH. c. 

(«)Sec3.Jac.i. c.ii, 3.111^.155. 

Carter agaitijt Goddard. Cah 43. 

fRROR. The cafe was, Goddard brought an ajfumpfiu and his A declaration 
^ writ was. in confideration that he would nrnrnr#* T R t^ may be amcnd- 



writ. 



was, in confideration that he would procure J, S. to""^****" 

ign to Carter fuch a term in certain lands, that he would pay ^^,^^^ 

10401. and allec^ that he at his procurement had afligned, &c. 4^5/ "^' '^^ 

It in the declaration it was not alledgcd that he had afngned the g. c^ i .a. 

rm, &c. and fo no confideration; and this was affigned for error, i. Com. Dig. 

Coke prayed it might be amended ; for when the clerk had the 328. 

nt before him, which was good, and would not purfue it, but ^^P« 407» 

we out a thing comprifed in the writ, which he had before him ^J^ , 

r his information, this is amendable, 13. Hen. 7. pi. ai. j.^Tera^Roi. 

. Edw. 4. pi. 2. 782, 

The opinion of the Court was, that it fhould be amended for 

at caule ; and they laid, fo was the opinion of the Juftices of 

e common bench. 

King againfi Robinfon. Case 44;. 

Eq/ier Term, 29, Eliz. Roll 90. 

. SSUMPSIT. The plaintiff declared, that the defendant didfn«/»«/»/iifche 
^ alTume to do fuch a thing, &c. and upon km affumpfit it was ^^J^^t^^'^^ 
md he did affume to do that and another^ which lie had not per- unde^J^re to 
-med. It was refolved againft the plaintiff: for the Juftices (aid, perform thcpro- 
lere the plaintiff declareth that in confideration of one thing, themifelaidinthe 
Pendant aiTumed, &c. and the jury find in confideration of that declaration «W 
d another thing he affumed, he had failed of his ajjumpfit ; and pi^^ildff ^cannot 
: J«ilic^s deni^ the cafe of 32. Hen. 8. Bro. *' Verdit. recover. 

Not A. It was faid thatP^/1 14. EU%, Catlin did caufc a record Ante 41. 
Paf. 21. Hen. 7. to be read in the queen's bench, of a judgment Po^- »47- H9« 
en before Fineux, C. J. And the cafe was, a woman in ^^' 
ndon had given to the plaintiff flattering words aquipollentta to a ^^- J*^. 504- 
jmifc of marriage, and by that means he delivered to ber|^"^J['^!^^* 
mcy and other things, "and (he had caufcd the plaintiff to re- cowp. \tl. 
n counfel for her, and to travel about her fuits in chanccryy and 1. Term Rep. 
erwards the woman refufed to marry him, and married another, 447* 
deceit and fraud of the plaintiff : the woman traverfed all the 
ttters alledged againft her, and part was found for the plaintiff, 
1 part againft him ; and this was one matter found for him. 
It the woman had given unto him blanda verba matrimonio etqui^ 
Urn i and the plamtiff had judgment tor thofe particulars that 

were 
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Kmo were found for him, and he was amerced for the other ; and 1 

exainJI ^as an aftion upon the cafe, for the deceit in not manying hi 

RoaimoN. f^j. j^^ jjj ^^^ declare of any promife of marriage in »&. I 

t Catlii^ faid it was to be notod, that the plaintiff had jndgmi 

sdthough but part found for him, and part againft him, wnicl 

contrary to that (as he (aid) that hath been ruled here twice 

thrice, That if an ajfumpfit be brought upon feveral things, ; 

part only is found for him, the plaintiff mall have no Judgn 

for anv part. But Southcote faid, that the record (hewn 

an aftion for divers deceits ; which being traverfed, and part foi 

^^Vent. 151. for the plaintiff, and part againft him, yet judgment may be gi 

(«)i.Tcnn for the plaintiff, for the part, &c. but of an entire promife i 

R^. 133. 240. otherwife (a), for there failing in part, he fiuls in all. 

Cask 45. Bonifkut againft Sir Richard Greenfield. 

land devifcd to HpHE cafe was, Tremain feifed of the manor of D. devifed 
f^S?*^^" ^*°^^ ^^ 7- *• *"^ **^ others, and to their heirs, to the 
«TthIt th^'''' tent and purpofe that the devifces fhould fet it for the bcft pn 
ihottlddifpofeof and convert the money thereof coming, to the nerformance of 
it, may be fold will ; and in the condufion of the will he maketh them four 
by any of them executors, and dicth. One of the four refufes to meddle with 
fofetoa^utt'^'^ or fale; and the other three feU the land in the life of 
tiw authority, fonrth ; the queftion was. If the fale was good } 
Ante a6. The cafe was ar^ed by Popham and Egerton ; and it 

adjudged that the fue was good by the three, either bv the coma 
G^*^' "3- «• law, or by the ai. Hen. 8, c. 4. for when he devifeth the land 
' ^^* four to fell, &c. and afterwa^s maketh them his executon, ' 
doth tant amount as if at the firft he had devifed, that fuch his c 
cutors fhould. fell ; and in fuch a cafe at the common law, the 
by three, the fourth refusing, was good ; for they three may ] 
form the will without the fourth ; but the ftatute maketib it ck 



Michset 



MichaelmaiB Term, 

a^. and 36. Eliz. lii the Exchequer. 

Sir Roger Manwooci, Knt. Chief BaroA, 
Edward Flowerdew; Efq. 1 

Thomfts Gent, Efq. \ Barons: 



The Queen againjl Blauclieri Caie t. 

J^hpHE qucftion was, If upc5n a traverfc to the certificate of the Tenths ire to b« 
. -■• Bijhop of Lincoln for non payment of tentlis 'upon demand, P^^»^*^ ^^*J^^P^- 
(iibr -within forty days after, whether tlie benefice be void by tlie j^rfJJ|'au"thorif. 
Hen. 8- c* 3. that ena£ts, that after fuch default, and certificate ed bythcbifhop 
tpf made to the court under the fcal of the bilhop, that it ntuft demaim 

[ be void ? i^tTtit otherwife 

^ MKYi^ooT^iChlif Baron, faid, it hath been a great que^on if IJ^^^^J^^^^^^ 
Hiii certificate of the bilhbp be peremptory, or that the party Poft. 395.' 
dhall be admitted to his traverfe of it. And upon great delibera- 

between the Barons, and by the advice of the otlier Jufticcfs, ^^\'^^}'P^* 
:hath been clearly held that the certificate is not peremptory, for sjvu! 1, «6.' 
^ be bifhop doth it only ^ an officer, fciUcet, as coUcaot of the i,BUCoiiw'a85. 
kienths, and not as a judge, as in the cai'e of baflardy. And here 
|ft to be a default in the parfon, vi%. non payment, which is tri- 
^4blc per pais ; for otherwife all rfie parfons of England may be put 
tat of tneir parfonages by fuch nude jfurmifc, and bare certificate 
without any anfwcr ; and tlic law never intended to make the cer- 
Gficate fo peremptory. 

Baron Gent faid, he hadknowii it fo ruled in his experiences 
iipon ah liTue, upon avoidance or non avoidance, upon that fta- 
lite in a quare inpedii. 

And all the BaronS held, in die principal cafe, tliat the officer 
W the bifhop, who is to demand tlie tcnthst, ought alfo to be 
tetfaorifed to receive them ; for he cannot appoint tbetn to be paid 
it another place; or to another perfoji ; for the parfon is to pay 
fliem at his own houfe, and to tlic ucrfon that demands them in 
file name of the bifhop : and they laid it had been fo formerly 
valtA(a). 

(«) By the flatnte 2. & 3. Ann. c. ti. 50L a yeatr are diibhai^ from the payment 

1 the revenue of firA-fruits and tenths is of thefc tributes \ and the colledion of 

Aed in tniflees, to forfn a fund for the tbem is further regulated by uQti^ /• tt 9* 

I wpnautation of poor livings,! — By 5. Ann. c; xo» and |. Geo; t, c. to*. 

I %»%^ and ^ Aim. c. 27. benefices itftder 
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Hilary Term, 

30. tliz. In the Queen's Bench* 
^Ir Chriflopher Wray, Knt. Chief Jufiice. 

John Clench, Efq. ( Jujiices. 

Robert Schute, Efq. J 

S:r John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General 



cai« I. Arthur Robfert agaittft Andrews, Ann his Wife, and Cockec 

Trinity Turn, 22. Eliz. Roll 583. 

Ifaperfonre- J ^ RROR of judgment in the common bench, in an accouni 
ceives money by r\ which IS entered there, Term, Pafch, Rot. 940. where /»• 
the hands of a M — J dre%ui and his wife and Cocket declared againft tlic faic 
ulf^^^'bm he' ^^^^ Rohfert, that he on the 20th oi Augiift, 10. Eli%. apud Filly 
niV»>c charged '» <^^' AV/- was the receiver of the money of the faid Cocht am 
^i having fore- jfnriy dumjdafuit^ viz. by tlie hands of Jo. IVafe^ lool. to rcnde 
ceived it, in an an acc6iint whcn he fhould be required ; yet tfie defendant beinj 
aftionofac- required to do it had refufed, to their damages 200 1. 
^^emenfwM ^^^ defendant pleads that he was never tlieir receiver of tin 
miric thit he faid lOol. or of any parcel of it, by the hands of tlic faid Jj 
fliould account ; M'afe^ to render an account, &C. 

and if he does Upon this they were at iffue ; and it was found by fpccial vcr 
^^dVIm',:^ f g that the .oth Aug. ^o Eliz one Ojhert Munford gave th 
ttmpuut.^tapi^ fi^id 100 1. for tlie rejiet ox the laid Cocket and Jinn^ and dehver© 
aiadcomputan. the famc to the faid Jo, M'afe^ then his fervant, to the intent h 
ium\ii.^s •««* fhould deliver it to the faid Arthur Robfert, for tlie relief of tli 

diffcrw^t coM*y deliver it to the faid Arthur Robfert,^ for the relief^of tlie faid An 
than where the and Cocket, according to the laid intent; and if upon tlic who) 
aaion is matter Arthur Robfert (hall be faid to be the receiver of thci 

tT^^h'^^^**' money by the hand of the faid Jo. Wafe, prout, (ffc. the 
Jutes^of>>7r. V^V^^ *« difcretSon of the Court. It was adjudged he Ihall fc 
The plaintiff ' laid to be their receiver, prout, tic. and that he Ihall account wit 
may deny that the faid then plaintiffs for the faid 160I. 

hchas expended Afterwards by virtue of a writ of capias ad computandum, di 
IildroKtV ^^^^^ ^° ^^^ ihznf^^ of London, the faid Arthur Robfert was take 
o^fayingor^in^ ^nd brought to the bar, and committed to the Fleet, qutmfqu 
fart I and (if tlic ^f. and aftcrwards auditors were affigncd to him by the Court t 
defendant inter- hear his account, and he found mainpernors in 200 1. to ent< 
hl^^'^t^l into account before them and to finifli it, &c. and to appear i 
to'recovCT"dS^^ ^OMvt de die in diem until judgment was given thereupon, and t 
mage« and cods ; but he cannot aliedge SmUutim after U mmHq eft trrmtum to the waat of an original ; bi 
then this error muft not be afligncd h^rt di rttvrd. 

iatzsi 
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ratisfy all the arrearages vrhich by the Court he Ihouldbe adjudged Robiirt 
to fctisfy, or to render his body to prifon until he had fatistied. «^«^ 
And hereupon he entered into account, and allcdgcs, that he liad *''**^'> 
maintained the faid Ann dumfolafuit (who afterwards intci married 
Vfkh Andr€v.^i) and the faidf Cocket by the fpacc of eight years, 
at D, in the county oi M. and had expended tiie faid one hun- 
dred pounds for the' relief of the faid Ann and Cachet \ and fo pray- 
ed to be ilifcharged. Upon this they were at iffue, that he had 
not expended the laid 100 1. for the relief, &c. and it was found 
for tlie plaintiffs, and damages afleflTed above the f:iid 100 1. rati- 
tntintcrpladtatiGws compoti fradi^^ twenty pounds, and cofts ten 
pounds. Upon this vcrdjft, judgment was given for the then 
plaintiffs, and the cofts were increafed by the Court ; and upon 
tills judgment Arthur Rohfert brought a writ of error. 

Fenker, fcrjcant^for the plaintiffs afTigned divers errors. — First 
Error, The matter in law, which was adjudged in the common 
bench, vh. that they declared he was tlieir receiver to render an ac- 
count of the lOol. whereas itu^s found he received the money for 
their relief, and not to account. — But The Court held clearly, that 
when he i-eceived the money in that manner, he received it to their 
ufe ; and is accountable, if lie did not expend it ; and it is as if he 
had received it to their ufc by exprcfs words. 

Second Error, That they declared he was their receiver ^^ ram- Port. 806. 
futanJum\ and he is not accountable unlefs he did not expend it in *• ^^^* *7 
their maintenance ; and fo ought to have a fpecial writ, and de- 
clared fj)ccially. Sed non allocatur \ for they to v.'liofe ufc the bail- 
ment was made can have no other writ ; for they cannot fuppofc 
he received it ad mcrchajullfafidum^ for that is falfc, and he had no 
fuch authority ; and in that cafe his cofts were to be allowed him. 

Third Error, That in the writ and count he is fuppofcdtobe Toft. 614. 
receiver lof their money by the hands of Jo, IVufe^ whereas it 3- P*- ^*>™» 
ought to be by the hands of OJhcrt Munford ; for tVafc delivered *^^' 
it as his fervant, and it may bfi faid the delivery of the mafler ; » 
and by the hand of the inofter the receipt or.ght to be fuppofed. 
— Coke anfwercd, that whereas the fervant doth contraft, this 
fliall be faid to be the contraft of the niafter, and he only charged 
for it, w.Ediv. /^.pL6, But here they convey only a poueflion by 
the hands of f^faft^ but conveyed no intercft by him ; and there- 
fore may count that he received it by his hands. 

Fourth Error, For that the writ was, and they accounted that 
he was their receiver, to render an account when required ; which 
is falfc, for no requeft was mentioned upon the delivery.-^ 
Coke. The law impiieth it, 21. Edw. 4. 4?... 

Fifth Error, The writ of account was brought in Nor/jlk^ and 
the cap* ad computandum was awarded to London ; whereas ix. 
ought to have been to the fherifF of the county where tlie aftion 
was brought. — Coke faid it was helped by the ftatute of jeofailesi 
and he appeared upon this procefs, and fo had made it good ; and 
WTor in procefs cannot be alledged after in nuUo ejl erratttm plead- 
ed ; for if It had been allcdg^d, 3ie otlier party might havcailedg- 
•d diminutionL 

G 2 SiXTK 
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R>iiiEi.T Sixth Error, For that before the auditors, the defendant allc^f* 

ANiTiit^^ ^ cd, that he had expended tlie 100 1. for the relief of the plaintiff; 

*• 'and they replied, tliat he had not expended the 100 1. but faid not, 

Agchcralchirgc nor any part ; for if he had expended any part, it is not reafon he 

ousht to be an- /t_ii'^ <«i I'-i • ^ 

fwtrcdincvery ^^"^d ^ive an account of that part ; and judgment given Upon an 
part, but it it ^1' ^^^^ ^^ erroneous. — Coke, lliat inafmuch as it is a* collateral 
fufficicnt to an- ifluc, he is only to join with his adverfary, and is to add nothing 
fwcr a collateral to it ; but in a general ilfue it is otherwilc : as in an adion of 
ifluc m the wafle for cutting twenty oaks, the tlefendant ought to plead, that 

words of ihe 1 J. J ^ i r • i -^ r i. °i • j i 

plaintiff. '^^ ^^^ '^^^ ^^^ "^^ ^*^^ twenty or any of them ; but m debt upon 

L<i. Kay. 42. an obligation, that he Ihall do no wafte : and the breach is affigned 
5. Com. Dig.89. that he cut twenty oaks, it is fufficicnt to plead he did not cut the 
Co. Lit. 282. a. faid twenty oaks, modo ctforma^ ^c, 2. Mar. Dyer, 1 15. 
Awritof error SEVENTH Error, It doth not appear to the Court that there was 
iw;oves the re- an Original writ, for it is not certihcd ; and the defendaiu hath 
cord only, and pleaded in nullo eft erratum ; and therefore cannot alledge diminu- 

»or the writs, i- r-^r- r 1 j-j^- 

Pod. 153.155. ^°"' lO.Edw. 3. Error 2, 9. Edw, ^, 32. and judgment |iven 
%^\, 281.' 837. where there is no original is erroneous. — Coke. It the plamtiff 
L^^ afligneth for error that there is no original, and the defendant 

Cro. rac.*479. P^^^ds in nuUo eji erratum^ he cannot after alledge diminution ; but 
i.R<»U.Ab,79o. ^^is error being affigned hors dc record^ the Court here may write 
Bridg. 57. to the common bench to certify it ; for by the writ of error, all 
Cow^i. 843. is certified which is with the chief juftice tiiere, which is only the 
body of the record; but the original and judicial writs remain 
with the cujloi brevium and other officers ; which are never certi- 
fied but where error is affigned for want of them. 

Damages afid EiGHTH Error, Thatthe plaintifFhad judgment to iccoverda- 
cofts may be mages and cofts, and it is a poiitive law, he fhall have none in a 
dc^of acwunt. ^''^'^ of acCOunt ; as 2. Ric. 2. ^ 14. E. 3. Damages. And al- 
' though there is a precedent in tlie Book of Entries^ ^here in an 
1. ^cli. Ah, account damages were given, the reafon is, becaufe the goods 
'^w'lf were delivered ad merchandifandum^ and to have increafe ; but it is 

3. iif. 117. j^^^ f^ jj^ ^i^jg ^j-^^ gy^ j^ ^^g anfwered, that in the firft judg- 
ment to have an account, damages (hall not be recovered ; but 
here damages are not given rationc detentioms compotiy but ratione in- 
terplacitationis comfctij where the plaintiffs are delayed by the defen- 
dant's plea : and although goods are given to merchandife, yet he 
fliall not recover damages ror the detainer, but all fliall be, put in 
the arrears of the account. And in the old Magka Charta it 
is Ihewn in what writs damages Ihall be adjudged, and a writ of 
account is one of them. And in the Book of Entries ^ fol. 17. 
damages are given in account. Afterwards, notwithHaiidrng tbefe 
errors, tlie judgment was affirmed. 

By 4. Ann. c. 16. an a£lion of account bill in tlie court of equity; and therefbrt 

It giveiv a^ind che executors and admini- adlions to compell a man to brmg in and 

ilrators ; but the moA ready and effe^ual fettle his account, are taow feldom «fe4 
way u> (cttk theie matters of account is by 



Case 4. 



Crow's Cafe. 



Judgment in TERROR of a judgment in trefpafs of aflault and battery, be- 
battery rcverfed XL raufe the judgment was quid Jit inmifericordid. whereas itihould 
for want of the ^ ^ ^ J 

fuiHca^tatur, Pod. X07. 5, Co. 39. b. 8, Co. 59»ai Cro.Jac3a4. Siavil. 37, 5.CofnDif^i79w 
^oph. 203. ft. Saofid. 47, 

bt 
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htquiJ capiatur (a). Tanfield moved, that this is for the plain- Ciow'i Ca««. 
VlT% benefit, and is the default of the clerk, and fo fhall not be 
«ffigned for error ; but the judgment for that caufe was revcrfed. " 
29, Edw. 3. pL 29. 14. Eli%. Dyer^ 315. 

(«) By 5. fc 6. Will, tc Mary, c. ii. C. B. tlicy now enter that the fine is re- 
no writ of capias (hall iflue for the fine to mitted j and in B. R. no notice Is taken of 
tte king 5 but the plaintiff (hall pay 6s. Sd. any (ine or capias at ail. — 3, Bl.Com. 39S, 
and be allowed it a^ainft the defendant Carth. 390. Salk. 54. 
woa^ hit other coftsj and therefoie in 

Levellin agalnft Watkins. Cah j. 



pRROR to reverfe an outlawry^ becaufe the original was agar 
^ LeviUin^ with a fingle i, and all the mefnc procefs was ver 



nft Outkwryrc- 



verfu 



us 



verftd. 



Uevellhi^ with a double LL And the procefs was againft two, and j' ^* ^ ' 
the (herifF returned, " quod mn funtmventi^^^ and doth not fay, ** nee 
*♦ iQTum aliqulsJ** And the judgment was for thefe caufcs rcverfcd, 

Grifling againft Wood. Cas* 4. 

ERROR, for that in an aftion in an inferior court, the declara- Cuftom cinnot ] 
tion was in En^hjh, whereas by tlie 36. Ed'Uf 3. c. 15. all ^f^^^^^"^ 
entries are to be in "Latin : and although it was faid the cuftom poft^^VscT' 
there was fo ufed, yet this cannot be good againft a ftatute, and p ' „ . 
tlie judgment was reverfed. And Evens faid, tliat divers indift- ^^"^'^^ '^' 
ments had been difcharged for this caufe {a). 3.Tcr,Rep.a7i. 

(a) By 4« Geo. s. c. 16. and 5. Ceo. t. c. ay. all proceeding are to be In £n^(h. 

Devenly againjl Ann Welbore. p^,, 5. 

A SSUMPSIT againft the defendant as executrix of George WeU Wheieipromife 
-^^ bore. And declarcth, that in confideration that the plaintifF"^®'*P^^'^™™- 
would affure certain lands to llomas Percy at the inftance of the ^ "^^'^j^^ff* 
faid George^ he affumcd, that if Thomas Percy did not pay him yearly tbcf«quc*ft! and 
upon requcft ten pounds, and ten load of faggots, that he would the time and 
pay them (^ ); and alledgcth in fa5lo^ that he did aflure the land, &c. P^«* where it 
to 'the faid Thomas Percy \ and that the faid Tfjomas Percy ^ li^^^^/^'\^l^^'^^^ 
fius requifius^ did not pay the faid ten pounds, and ten loaJs of i^^j^^ ^ 
faggots ; nor the faid George in his life, nor the defendant fincc Ante 74. 
his death. Upon non ajfumpjit^ it was found for the plaintiff.— j^^^^ 
CoK£ moved in arrcft of judgment, that the declaration was not owen, 109. 
good ; for the payment of the ten pounds, &c. was to be upon x.Sacnd. 33. 
requeft, and a reaueft is material, for otherwife the defendant is not *• Brownl. xo. 
chargeable ; and tnerefore the requeft, and the time and place where, ^^' ^^* ^^' 
ought to be exprefly alledged : and of that opinion was the Court| * ^** 
and judgment given, that the plaintiff nihil cap^ per billam. 

(«] See 19. Car. %. c. 3, 

■^, G 3 wik«f _ i: 
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Case 6. Wikcs agahijl Morefoots. • 

A *«/«/*/« pur- npRESF ASS. It was held Per Curiam, that if one takes tnj L 
cnnicoi .. horfc 1 horfe, and fells it in a market oiert, and toll paid for it, but "^ 
in mark'-t overt, j^^ ^^^^^,^ j^j^ ^^^^^^ f^jf^j -^^ ^j^^ toU-booth ; vct thc lale is clcarlv ■ 

pcriy. good, and the property altered, it there was no covin in tiie vcn- 

l^oft. 4S5. dee : for the mifmmtr of the party is nothing to him, when he 

Scd vide buys it bona fide ^ and is not convfant of the tortious taking ; and .^ 

Owen 17. they advifed the plaintiff to difcontinue his fuit, and ordered that 

1 Leon. J 58. fmali coils Ihould be afleffed ; ^nd it was fo done. 

Jones, 163, 

a. Infl. 7 J 7, s. Term Rep. 750. 

Caii 7. King's Cafe, 

Whit arts of 1^ ING was indifted, for that v;hereas he was bound by rccogni- 
miibjiuviour iV f^j^^g (^ j^g of good behaviour, he had faidto one Ktrton^ that 
th€fo^r?c^tur!o°a** ^^ "^^ ^ pelter, and a teller of lies, and a drunkard ; and that 
rccognifance fir ** hc would make him a poor Kirton ; and that he had entered and 
good behaviour. «' brokc the clofe of Kirtoyi ;" for which an aftiort of trefpafs vt 
et armis licth. And the queftion was moved by Coke, If thefe be 
Palm. 126. caufcs of thc breach of his recognifance ? for it is a common courfc 
4. Wt^^s'o. i'^ ^^^^ ^^^^^ *^ indift mcji, which will be evidence in z fchefaaai 
a! Hen. 7 pi.2. upon the recognifance. — Wray and Gawdy conceived at iirft, 
z. RoU. i5*>. that they are no caufes of the breach of tlic recognifance ; for thc 
199. 21^. party doth not break his good behaviour, except he doth fomething 
^^^t?^^'Jl^' in aft or fliew which tends to the breach of the peace ; as if hc 

2. Leo. tOo. 1 • 1-1 • t • '• t 

Codb. 6xa. gocth in warlike manner witli weapons, or is in company ot 

Cr0.jac.4jz. riotous malcfaftors, although nothing be done ; or threatens an- 

l^amb. 1 16. Hi. other to beat him, or to fight with him. Thefe (although no- 

B.^. H. 153. jhing be done) are breaches of tliC good behaviour. But when hc 

4. Fiiwk! ?l C. fpcaks only words of reproach, which may procure another to 

aiS. z62. ' break the peace, this is no breach of the good behaviour. And 

they held clearly, that the entry into tlic clofe was no breach, 

being done peaceably ; and he might pretend title to it ; although 

in ian aftion it is fuppofed to be vi et armis^ and contra pacem. And 

Wray faid, that nothing fhall be faid a breach of thc rc- 

cbgni lance, but that which founds to the hurt of another, and by 

intcndinent mav be a breach of the peace ; as aflault, menace, &c. 

And he faid, it one be leading of his horl'e, and he that is bound 

to his good behaviour dot'n take it from him, this pcradvcnturc 

ihay be a breach of thc good behaviour ; for it is an aflault upon 

' his perfon, although hc take it peaceably. — Clench contra. For 

the words being ipoken in difdain and reproach, Ihall be faid a 

breach of the recognifance ; for it niay be caufe of thc breach of 

the peace, as well as carrying of weapons, or having a great 

«mp?.n7 following him, as 2' Hen. 7. is-; and the words ^ing 

malicious and opprobiious, give occafion of blows ; but the entry 

into the clof^i is no breach. — Schute doubted of the words, be- 

caufc they were opprobrious and fpoke in malice, and do provoke 

toother to break the peace. And thc Court faid tlicy would ad- 

•tife. ViiU^ InJU 180 l^ 181. 

Smith's 
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Smith's Cafe, Cahs. 

TJE was ladiclcd at the feflions of the peace in the county of The feffions . 
'■' Oxon^ for forging a falfe deed, againll die ftatute of 5. ^//z, havcno jurif- 
c. 0. And now Tanfield moved, that this indii^mcnt was not^'^'®*^ *"^^'': 
well taken before the juftices of the peace, for they have i^Q^^y S*^^^' 
power to take it ; for tlie ftatutc is, that Juftices of Oyer and Tcr- Poft. 601. 697. 
miner, and the Juftices of Allife, in their pubhc and open feflion, co i 8 a b- 
Ihall have |>ower to enquire of fuch offences ; and giveth no au- x! Halcj^eS;! 
thority to juftices of the peace in their feflions to enquire of it. 2. Hale, 44. 
And of that opinion were all the Juftices, that the indiftraent^™'"Pj-S^*^» 
taken before them was void ; for they have feveral and diftinft**"*^^.**' ^* 
authorities and commiflions : one, to hear and determine, which cowper, 369. 
is to be kept in a place, and at a time certain, and is to be ad- 
journed to a certain time ; and a commiffion of the peace, by 
virtue whereof they arc to keep their ordinary feflions ; and this 
indiament was taken before them ad fejfionem pacts. And Ewens 
faid to them, '* So it hath been roled within thcfc two years.*' But 
PoPHAM, jittorney General^ faid, that he had known divers fuch in- 
didments taken, and never contradifted, and the parties had fufFered 
the punilhment of the ftatute. And thereupon the Court faid they 
would advife ; but in this term the indiftment was difcharged. 

Higham againji Reynolds. 

Michaelmas Term, 29. ISf 30. Elix, Roll 562. Caii o. 

'IPRESPASS for entering and breaking his houfe, and cutting fix In trefpafs for 
•*• pofts of it, I. AFay, 28. Eliz. The defendant pleads, that as breaking a houfe 
to the breaking of the' houfe, and all the trefpafs except the cut- ||l* ^^''^^f "J,,j 
ting of the three pofts of the houfe, not guilty. And as to the |jhe^refMf$/I^^ 
cutting of the faid three pofts, he faid, that upon the faid firft oiter three poAs 
Aftiyy 27. El'iz, it was the freehold of one Anthony May^ and he by his not guilty, and 
command entered and cut the faid pofts, which is the fame trcf- J"^*^y ^^'^ ^^'® 

^ pafs, <kc. Absoite hoc, that he was guilty of any trefpafs before |fj^^^^j^*.|^"j 
the faid fcvcn and twentieth year, &c. but doth not traverfe the the freehold of 
time after, &c. And upon this plea it was demurred ; and it was A, who demif- 
argued by Breckxam of the one part, and by Altham of the«^» *«. he need 
other part. — And lirft, exception was taken, for that the defen- "^^^^j^J^"]^^^!-^^ 
dant pleads as to all the houfe not guilty, and after juftiiicth as he pleads it was 
to the three pofts ; and fo pleads not guilty to one thing, and the freehold of 
juftilieth for the fime thing, which is no good pleading; as ^at fuch a 
21. Hen. T'pl 31. — The fecond exception and caufc of tlie de- ^^'J]^» *"^ ^* 
murrcr principally was,* for that he faith it was the freehold ofbe'c^but rw^ 
Anthony May^ and juljificth by his comnxand, 27. £//z. which was after, it wiU b« 
a year before the trefpafs fuppofed, and traverfeth the time before bad. 
27. £//2. but faith nothing to the time after 27. £//z. and relied ^'o^- S^- 
upon 5. Ed"M. 4. and other books, tliat he ought to traverfe the 4. co. 14. 
time after, as well as the time before. — Ihird exception, tliat he 9. Co^ 27. 
faith it was the freehold of Anthony May, and doth not aver his »• Salic. 641. 
life; but that exception was over-ruled, that it (hall be intended ^•^•^^'^P' 
he had the fee, when he pleads generally it was his freehold. 
—Altham anfwcredas to the two other exceptions; and faid as to 

^ thcfirft, that although the defendant pleads not guilty generally to 
the whole houfe, yet he may after juftify as to parcel • for he hath 
pleaded not guilty to all, except this fpecial parcel, and fo ia 

G4 'iV^^m. 
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Hicham ^S- ff'*^* ^- And as to tbc fccond exception, he faid the pica wai \ 
^g^t^J good, although he doth not travcrlc the time qftcr. For when he ■ 
R^ifKoLDt. pleads his freehold, or the freehold of another, it fhall he intended ' 
fo to continue, except the contrary be fhewn, and therefore need 4 
not traverfe the time after ; and fo is 5. Fdw. 4. fl. 15. And to 1 
this opinion The Court inclined ; but they would advifc of it j i 
but afterwards it was adjudged for the plaintiff. * 1, 

pAsi 10. Gofnal agahji Kindlemarfh. i 

!• pleading 13. TTvEBT Upon an obligation, dated 2^. March, Isfc. The condition \ 
ma bc\°ven«d ^'^^' ^'^^^ ^^^ defendant be not abfent from his benefice by the 1 
that the ^any ^P?^^ ^^ eighty davs, nor permute or refign without the aflcnt of ^ 
\js abfent 86 the patron, that" then, &c. The defendant pleads tlie 13. £//«• ; 
days r/*//ra; fore. 20. by which all Icafcs of parfons made of thpir benefices where 
the ftatutc fays^jjpy ^Pg ^j^f^j^^. by eighty days et ultra, and all obligations for 
Vol\^^e^. 400. c'^joying them, fhall be void ; and alledgeth, that he was abfent by 
. * * * the fpace of eighty days, but faith not et ultra. Upon which plea 
Bum*!o ^^ ^^^ demurred. It was moved by Coke, tliat this was an incur- 
Moor, ^40!^*' ^^^^ f^^'t in the plea ; for he ought to have faid h^ was abfent 
3. Bac.Abr. eighty days et ultra \ for he may be abfent for eighty days, and 
368. 571. come again in the night of the eightieth day; and rtii<» mult be 
^°^'P* 34'' exprefly allcdged, and not by implication. Comment, 143. — And of 
c. er. tp.749. ^^^^ opinion was the whole Court; but they moved the parties tq 
agree, and in the mean time they would flay judgment. 

Case xi. Bagnall a^ainft Stokes. 

The fpiriniai pROHIBITION. And furmifed, that the defendant fucd him, 
^^?^I^^^ ^^ being an executor, in the fpiritual court for a legacy ; whereas 

Since as \vJild ^^"^^ plaintiff had a relpafc, but had only one witnefs to prove it. 
beproofaccom- A confultation was granted : but if he had funnifed that he ha4 
monlaw. pleaded this release in that court, and produced bis witnefs ; and 
Poi\, 595. 666. ^at they would not allow it, becaufc it had not two witnciles; 
' i^ft Vr* this had been a good furmiic. And it was faid the plaintiff is at 
r Koii Abr. "^ mifchicf ; for he mayJiayc a priohibition after fent^nc; given in 
iii. 19V * Aat court. 

Hob, j2. IS. Co. 65. Het. 87. Show. 15S. Comb. i6p. Holt. jr5»«' 3. Mod. 2S3. LdRay. 220, 
346. zz6uiX72*Z22Z* Salic. 547. Carth. 242. Cowp. 42^, 

Ci48» 1%. Harnond againjl Barker, 

If a man ac- /TPRESPASS. Upoq evidence the cafe was, J. S. by deed inrolled 
in T^I^"ll ^" chancery, bargained and fold a houfc and certain goods to 
csn'not After- ^^^ plaintiff^ and after took the Poods again,* and would iivoid thi? 
vardspleujdu- bargain and fale inrolled, hy Jure fs oj' impn/ofmMt.'—GoDFKEY 
rcfi. ' faid it cannot be avoided by fuch nude matter in faft, 7. Ei/w. 4. 

P^' S- 39' ^"^ 6. pll 32. 1^. Edw. " EjloppeV 18. 48. Edw. 3. 
}foor. 42,46. j)/. ^^^. for being inrolled, it is a thing of record. — Morgan 
i^lLAb.862. ^^„^;,; ;\ nj hp fSid^ a died inrolled is no record, but a thing re- 
i. inft. 673. iCordcd, 16. Hin. Y Jp'- 5- ^"<^ cited Brown and Weston's 
Cro Jtc. 191. opinion in tt>z Aftrrley s Cafe accordingly. — ^The Court faid, tbc 
Cil|).Uies,3Qo. cafe was doubtful, and they would advife. But afterwards they 
ff*T«S97» ' conceived it would be harcl to avoid the deed by dureji : but no 

jud|^ment was given, bccaufe the parties agreed. 
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Richard Scovel againjl Jo. Cabel. Caix jj. 

Trinity Term, 29. i/iK. Roll 193. 

IPJECTIONE FIRMiE. The cafe was, Lever/age made a Icafc a icafe ismadt 
^ to Stephen CaheL Jo. Cabel, and ffllluim Papiy by indenture, J!^ ^- ^»n<*^- 
•• to have and to hold to them for term of their lives/ Proviso, u^^J^lp'^^^-^ 
•• and it is covenanted and granted l>etween them, tliat the fecond »« 'is co'vcnantoJ 
•* Ihall not occupy the land during the life of the iirft ; and 'the «« and granted 
•■ third (hall not occupy during the life of the fecond." The" that thcftcond 
fcft occupieth all and dieth, and then the third enters, and made ** ''*^^^^^°'=^*'- 
y leafe to the plaintiff, who was put out by the defendant ; and all u {Jf^ ilfe "f tUi 
this matter was found by fpecial verdift. The queftion was, If" firft,and the 
ihis prevlfo be a limitation of the firft eftate, and fevereth the " third rha!i not 



Hur- 



"fftatc whicji was given to the three jointly, and makes each of" °""Py 
them in remainder one after the other ? or," Whether it be onlv a ,/,l^l I'^'l , ? 

t > T¥ ^ 1 , ' - /T* rr-i • • • /L * the fecond.^ 

xaU covenant r — Harris, for the plaintiff. There is a jonit eitate — Tiiis is but a 
|;iven to them exprefly by the premifes of the deed ;^nd the words coihterai covj. 
after in the provijo cannot fever the eftate, and divide it fothat one «**'»^whii::uhaU 
ihall take atter the other; and the provi/o is void and ^^P^S^^^^^^l^oflx^cc^^ 
to the premifes ; and he cited a cafe in Bendloe to be fo ruled, gjypnj,y'Ji,g/p^ 
14. Ediv. 6. — Heal contra. The provifo is an explanation of thcmifcs. 
premifes of the deed, and may ftand with it ; and is a limita- Ante 25. 58. 
tion of their eftates, how each of them fhall take; and cited jL^^n.-x-r. 
8- Edw. 3. a leafe unto two, habendum to one for life, remainder Moor, ^67.' 
to the other. And he faid he had known it refolvcd in this «. Term Rep. 
court, where ^ leafe was made to three, habendum tp them for their 7^5- 
lives, fucccJKve prout nominautur in the deed ; this made each of them 
in remainder after the other. And in tlie common bench it was 
ruled, that where ^ leafe was made to three for their lives, haben- 
dum to them, to the ufe of the firft for life, and after to the ufe 
of the fecond for his |ife, and fo to the third; they were fcvcral (^jAdjudscd for 
eftates one after another: fo here, their intent appearing to be fo. the p]aintiff,th3t 
^jawdv held ftrongly, that the provifo fliall not controul the '^ »* * J^»JJ'- 
cxpreis limitation before. — Schute andCiENCH contra; bccaufef. *lf'*^. li**^. 
their intent appcareth ; and one cannot have covenant againit the not fever it. 
other, if they occupy not according to the limitation of their Pcii. 107. 
eftates {a). 

Garden agmnfi Tuck. Case 14. 

UJECTIONE FIRMiE. Upon fpecial verdift It was found. By the dcvife of 
•^ that 7. S being feifed of a mefluage, to which a garden and ^^^^^XZ^zll 
curtilage did belong, joined together and inclofed with a wall, and tiuec will paft* 
there was no way to the garden but through the mefluage. He without fiying 
devifed the mefluage to his fecond fon in fee, andmcntioneth not cum peiwtNtUt, 
the garden or curtilage, nor faith cum pertinentirs. If the garden Ante 30. 
and curtilaj ^ * 
§f the plaint, 
that Uic g: 

that a curtilage is as parcel of a hoqfe, and fnaU piis in cafe of a Jj'ofi^-f," V 'b. 
feoffment without {ny'mg cum pertinent: is ; as aftablcordove-houfe. 56. b. 
They doubted of a garden, bccaufc it is but a place of pleafure ; but i. Co. -ja. 
afterwards they rcJolvcd the garden did pafs; for it is as well for *• ^,^""^- '♦'*'• 
DccefiitY as plcalurc. ;;. Ch. Caf. 27. 

L:l Rep. 6 . See tfie Cafe of Clcmcnti y. CoIUns, «. Tenn Rc^. «rt<i* 
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Ca>i 1 5. John Harris ti^^ahtft Nicholas Bowden. 

An aftion on A CTION UPON THE CASE. Bccaufc the defendant 

f^?/T'^wUh enticed the plaintiff to play at dice, at a fport called 

fa[fe dkc.^^anH^ ^^ NiNE, intending to deceive him and get his money ; and 

ihmby winning the defendant's perluafion did play with him at thefarclfpor 

ihv plaintl.T* the defendant, in playing at the faid fport, delivered to the pi 

nionry. que [dam talos vcraciter titulutos to play with ; and when th 

F. N. B. 95. came to the hands of (he defendant, he by pradiice, falf 

1. Roll. Abr. fraudulently, quofdam aim talos faLi et fubdoU titulatosy quos n 

14"* 6 quinque vel novem, aliquojailu unquam attlngere fcivlfjitf adtunc 

Crc!jac.'234. "^^^ projccity and then played with the faid falfc dice (a), by 

1. Hawk, p.c, the plaintiff loft to the defendant divers fums of money, am 

144- ing to forty-one pounds fix Ihillings and eight pence. Ai 

Cuwp. 664. defendant falfly and fraudulently, under the colour of g< 

z. am q>. ^qqJ^ ^j^j carried away the faid money, to his damages two h\ 

^ * marks. The defendant pleaded not guilty, and it was 

againft him ; and it was alledged in arreft of judgment, 

that the word " talos^* was no word for *' dice/* Sed m 

catur ; for it is a proper word for dice. Secondly, ths 

word ^Uuciffct*' was written with a f, which is for mining 

the record was viewed, and it was written with any": and the 

tiff had judgment. 

(a) See 16. Car. 2. c. 7. and 9. Ann. c. 14* 

Casi 16. William Willoughby's Cafe. 

ipciofing a TJE was indiftcd before the Jufticcs of Aflifc, for that h 
comiion is not ±± ^^^/^ j^^d inclofed certain land, in which fVilltams and 
a common nu- 11 ' *. r • j -n -.• 

fanccnorcan "^^ Common, timc out of mmd. Exception was now ta 

iibcdoncwirf the indiftnient, becaufe itconccmeth only the intcrcft of p 
Mrmis ; and an lar perfons, and was no common nufance to the queen's p 
-"^^fjT^ ^^^ ^^^ ^^ concerning a private commodity of certain perfon 
*dd!vcry^Ms ^^^ ^^ ^^^^ qucen, or her people in general, the parties gric^ 
bad. to have their aftion upon the cafe, 27. jljf. 10. Kn&Afadox 

Foft. 664. was adjudged the laft term (a)^ that for a private commodi 
«2. AfT 6. medy fhall not be by indiflment. — 2.Exception, that it w: 
». Roll. Abr. armisy and a man cannot inclofe his own ground vi et at 
*3- ^. Exception, that the ujtc of the indiftment was at the gs 

\. Mod Iri. i'very, in the county of Nottmghamy before Robert Sc 
1! wiif. 57! ' Francis Gawd Y, and other J^uftices of the Peace of the 
I. Burr. 259. &c. in the faid county; and for this caufe it was alledged 
I. Hawk. F. c. void, for at a gaol-delivery they have no authority to take fv 
3 Term Rep ^li^'Tients (^). And this was held a material exception ; b 
j^,, ' ' Juftices faid they would advife, &c. 
{0) Ante 361. {b) Scd vide a. Hawk. P. C. 31. and the cafes there cited, ron/ro. 

Casi 17. Knight d^ainft Fortipan. 

Michaehnas ^erm, 29. l^ 30. Eliz, Roll 265. 

Surrender by •TRESPASS. The cafe was, A copyhold was granted to < 

Scand Ml in- '^^^» remainder to an infant in fee ; they join in a furrci 

fant in remain- -^- ^* ^'1^^ ^^^ admitted tenant for life, and he in the rcn 

dcr, decs not dies, and the htir of him in the remainder enters ; and. If 1 

har the entry enter, or fhall be put to his dum futt infra tttatem ? was the 

of the heir to y\^^^^ ^^^j \x was argued by liANFiELD and Atkinso 

^ * '^ * the entry was adjudged lawful. For a furrcnder is but a c< 

Poit. 148. €62, aiice f>y matter of faft, and no higher ; and the heir maj 

-#V 7//. and bring trelpafs before admiUaitvcc. 

4' Co. 32, t. Lwn, <?5. Moor, 5^6, a, Com.On. i^y Ciq.Cw, lov Qr^\i*1«u\^v 
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Trewinian agattiji Howell. ^^« "^ 

of a judgment in ajfumpfit againft the now plaintifF, as AHumfjit^vX 
executor to 71 Trevjiman^Mx^ brother; in wluch Hoivd de- *^^ ^S^in^t * 
ared, that whereas the teftator was indebted to him in a certain Jj)j^.„^^r^^^ 
so, the faid Trezvimatty the then dcl'endant, did affume, that it luvingfufficicnt 
etud g5ods fufficicnt, tliat he would pay him; and alledged, aflits; and if 
lilt he had goods i'ufficient. Upon ficn ajfumpjity it was found for '^« cxprcfUy 
he then plaintifF, who had judgment. Upon this, error was PJ^"JJ^^^^^^^, 
pp^ht; and the principal error alfigned was, that there is noi,^^^^-,^,.^, 
officient confideration alledged ; for tiie having of goods was no priis. 
onfideration ; but in confideration he would forbear to fue, &c. ^oA. 406. 
hb had been a good confideration. But it was faid of the other Latch, ir. 
anv, that he bcmg executor, his promife (he having aflets) doth '• Vcnt,4i. 
and him, for he is in duty to pay it. — Daniel faid, it was ad- 9- „^:2^ *• 
■dgcd m one Hudjon s Caje, that a promiie ot the executor to cowp. 284. 
ay a debt, is binding, if he hath aflets, otherwife not. And fo 
^KE faid, it was adjudged in Sir ffl/iiam Cook's Caff, that fuch a 
fomife is good without any other confideration, if he hath aflets 
if the teftator in his hands, otherwife not; for the confideration 
t only by reafon of the aft and debt of tlie teftator ; and, there- 
are, ihall bind me no further than the goods of the teftator 
mount. — Second error, that the judgment was general, and not^/<p 
sms te/iatorisy as it ought to be ; for by fuch a general judgment, (^a)V\ds the 
e ihall be charged of his own goods. — The Court faid, theycafeof/faw^jv, 
rould advife. But at another day (ahfentc Wray) it was 2ii^ Saurdersy 
adgcd, the judgment fhould be atfirmecl ; for it was a good af- ^^^y^'^jJl* 
mpjity and he Ihall be charged de honis propriisy being of his ovrn ^'^^^l.^' ^^ 
romife (a). DougL i x 5. 



Oflbafton agatnjl Garten. Ca« 19. 

C*RROR of a judgment in an aj[fumpfit\ where Carton declared, -^Z^*^/* ^o'* 
^ that OJbafton did alFume to pay to "him for every ftone of wool j^^*"*^! 
ic delivered to him fix Ihillings and ten-pence ; and faith, that he de- Jle^ge a'prol 
ivcred to him fo many ftonc of wool as amounted to thirty-nine mifc to pay 
»ounds ten (hillings ; and alledged further, that Itch fap'im requiji- thair value; a 
Hi to pay the faid thirty-nine pounds ten Ihillings', he had not ^^'^ ^^^^^ 
aid. The defendant pleaded non alTumpJlt to pay the faid thirty- LftlTSJlL 



,^.„.Pl^d^d T ^^'^^-^' ^^ P^y ^''^ ^^^^ ^l"'^" and thcday'and 
unc pounds ten millings, mc ahquam tnde parcellam ; and found pUcc when 

^inlt him, and judgment. Two errors affigned. — i. That he and where 

aith licit fstpAs requi/itusy but fheweth not the day and place of ^^'^^^^ requcA 

he rrf^ueft ; and this is not properly a debt, but rifeth by reafon 7" Illnd^' 

)f the delivery of the ftones of wool ; and therefore ought to ex- Antc,"74! ^^* 

>refsly alledge a requeft, being a duty that accrueth with the com- 

nencementof the promife, and not before; and of that opinion ^*^ ^****® 

m the whole Court.— 2. Error, for that the iflTuc was, that he ydyTeriH' 

lid not aflume to pay the thirty-nine pounds ten fhillings, &c. 3. Biim.'ijS.' 

vfaich is not alledged in the declaration ; but that he aflumed to Cro. Jac. 639,. 

^ for every ftonc of wool fix fhillings and ten-pence, which 

mounted, &c. and fo no ifl^ was joined : and of that opinion 

^M the Cbiirt, and the judgment was reverfcd. 
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CaSF. 20. 



Albany agabtft Sir Anthony Sturline. 
Avritoferror TERROR in thc cxchequcr-chaiTiber upon a judgment in 
•nuft include 1^ -^ j^ ^^^ ajjumt/it. Thc writ of error fuppofcd, that tl 
€rtmKfy aj wen co^'^ry in the attion was of 222 1. damages, whereas m trui 
»s the colts and damages and cofts aflcfled by the jury did amount to fo muct 
the dam^s the Court did adjudge to the plaintiff de incremtnto twelve poi 
fo as all the damages did amount to 234I. and it was faid ni 
court, that there is no recovery of 222 1. only; fo the wri 
no warrant to remove the record, 9. Hen. 6. But Popham m 
that the writ of error was well brought; for it needed not to 
ipentioned all the damages ; but only what was found by ve 
and might leave out the otlier. — Curia contra: for whei 
damages are aflefled, they are entire, and cannot be divided 
thereupon awarded, that the writ of error was not well brouj 



aflc/Ted by the 
Jury. 



Michaelmas Term, 

29. and 30. Eliz. In the Common Pie 



Cass 21* 



An execntor 
may rcfufc to 
ad, by parol ; 
jtfid if he once 
ftfale«, he can* 
not afterwards 
adminifter the 
cffeeU. 

Went. 37. 
Owen, 44. 
Moor, 172. 
C))b. on wills, 

1. Leon. 135. 

2. Mod. 146. 
9. Co. 37. a. 
T. Salk. 3. 

f. BURep. 456. 

3. Bnrr. 1465. 



Broker againjl Charter. 
Roll ziiS. 
npRESPASS. It was found by verdift, that Sir Ralph 1 
^ being poflcfled of a term, did make his will, and t 
did make Bacon the Lord Keeper^ Catlin Chief Jvftici 
others, his executors, and devifed the term to Lord Catlii 
died. All the executors writ a letter to Dr. Dale, Judge < 
Prerogative Court, that they could not attend the execution k 
will, and deiired him to commit the adminiftration to 
Goodyer^ the next of kin to the teftator ; and the adminift 
was accordingly granted : but the Regifter entered the caui 
that the executors did defer fufcipcre onus tejiamenti. Aftei 
Catlin entered upon the land devifed to him, and granted it 
The doubt was. If this grant was good ? Firft, iftlie lette 
fuflicient renunciation? Secondly, If they once refufe, if 
after adminiftration granted, may adminifter at their pies 
Dr. Ford declared to the Juftices, that by thc civil law, 
nouncingmay be as well by matter in fad as by a judicial a£ 
they may refufe by parol ; and cited a rule in thc civil law, Ni 
ejfe hares ^ qui ad al'ium vult transfeiirc kareditatcm ; and, H^eredi 
ioium jus quod dcfuniius habuit. And to the fecond matter Yis 
^ui fcmel repudiaverit harcditateniy amplius hitreditatem pete 
potejl ; and, ^i fcmel repudiaverit fliall not after be executor 
tranft in contra ffum; and that executors cannot refufe fo 
time, but for ever ; but they may pray time to advife of t 
upon them the executorihip, and it ought to be granted ; and i 
cafe thc ordinary is to grant in the mean time letters ad co 
dum^ Isjc. but is not to grant adminiftration. And jfbr the! 
Tons tlicrc being a refufal, thc gjBBtnt made after, adminift; 
t^pmmitted, v^as void : and fy was^c opiniQU of tli^c Cpyrt, 



Eafter Term, ** 

30. Eliz. In the Queen's Bench. 

r 

Sir Chriftopher Wray, Knt. Chief Jujlicc. 
\ Sir Francis (lawdy, Knt. -x 

\ John Clench, Efq. > jHftices. 

I Robert Schute, Efq. ^ 

^ Sir John Popham, Knt. Attorney General. 
\ Sir Thomas Egerton, Knt. Solicitor General. 



Prowfe againji Cary. c^si i. 

ACTION for words, " Thou haft procured falfe witnefles^JJ^^JtV^;^'"' 
^ to fwcar in fuch an aftion." Upon not guilty, it wasfubomationof 
^ found for the plaintiff. — Gl an vile moved in arrcft of perjury are 
moment, that the words are not aftionablc ; for it is not allcdged, *^«on**>'«- 
hat he fubomcd or procured them to fwcar falfly ; or that he knew ^^^' '^' 
hey would fwcar falfly.— Curia contra. For when it was faid, he "• w«i- *o»- 
rocured falfc witncfles, it is intended in malam partem^ that he *' ^°" ^*P* 
irocured them to fwcar for him, which would fwcar faifly. But if cro* jac 1 j. 
he words had been, " You brought in falfe witncfles," aSion did Ydv. 7!'. ^ ' 
lot lie for them. 2. Salk. 696^ 

Mildward et alii. Case ». 

AN INDICTMENT upon the 8. Hen 6. c. 9. againft them An indiamcnt 
^^ was difcharged ; for tlic ftatute was recited, that if any be of ^r * forcible 
ik lands and tenements cxpulfed or diflfeifed, or be held out with ^"'n'"**^** *^»' 
brce, and faith not manu/orti; for the words are, nianu forti cy^-^^^Hf^^^^^ 
nillcd or difleifed. Secondly, tlie ftatute is recited, that the party Po't! 46T.' 
[ricYcd may have his recovery per ajfifam novtt ajjifa^ whereas it is cio. Car.'iu. 
ti\x dijfeijina : and the parties had reftitution.— Nota, the re- 2. Bulf. L5S.' 
ord of the indiftment was removed in ATichaclmas term bft. »• \ixw)K. 349. 

Bum 16(^2.1731. 

Jerome and Avicia Uxor* agabijl Phear and Ncale. casi %. 

Hilary Term, 29. EHz, Roll 515. 

rRESPASS of aflault and battery, and wounding of the /Jw^ ^ plea of •»///. 
plaintiff. The defendant pleaded, that the village of NewZr^!!''^^''* 
,* . ,*, . /--i^iif ^^^ extend to 

arum was an ancient city, and that time out of mind it had been juftify battery 
fed there, that upon complaint to the mayor of a battery and or wouiidins, 
fray, that he, as a juftice of peace, Ihall fend his fcrjeant at mace, *c- *c, 
r an officer conus^ for the party to come before him and anfwer, ^°^' *^3' 
cc And alledgeth infafio^ that Jerome the plaintiff had made a ^"^* 9*9- 
ittery ; and thereupon complaint was made to the mayor: he fcnt ^' ^^n^^^ 
ic defendants (being conftables there) to attach him, and to bring sjci„ 387!^^* 
im before the mayor to anfwer, &c. whereupon tlicycamc to Ld. Ray. 213. 
im to attach him, and the feme plaintiff eos impedivlt-^ where- *5»« 

ri they laid their hands upon her moUiter^ to caufe her to de-. s*{|^^,^*** ^'^' 
chat they might attach him, which is the fame trefpafs, &c. ^,cot^^^\^,^^^. 
Id demand judgment Ji affiOf (sfc. Upon this plea, it was dc- K.BaG.Abr.i5$! 

* mtitrcd 
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murrcd in law. — Coke argued for the plaintiff, and allcdgcj 
the plea was infufScicnt for four caufcs. Firft, that tlic pn 
tion was void-, and againft law. Secondly, that they ca 
attach him, but faith not within the citv ; and it may be in 
in another place out of the city. Thirclly, the defendants a 
that they did mQiiitcr lay their hands on her, which is the 
Pift. i6t» 384. trefpafs, but anfwcr not to the battery and wounding, nor ti 
it. Fourthly, they juflilied at New Sarum^ but do not travc; 
trefpafs, which was fuppofcd in Mlddltfex. And for the firft 
Coke faid, it is againft Mavna Chasta^ and 25. Edw. ^» c. 4. 
Edw. 3. c. 3. that none ftiall be imprifoncd, but by real 
indiftment, or due procefs of law, and not upon comj^Iaint ; 
prefcription to be a juftice of peace cannot be, for the autho 
a juftice of peace commencecl by tlic ftatute of 2, Edw. 3. 
and before that time they were only confervators of the ; 
and the other matters are apprcntly vicious, and no defen« 
be made of them. — The Court commanded that jud 
fhould be given for die plaintiffs, and principally for the tv 
ter points ; for they would not fpcak to the firft, becaufe it tc 
the authority of mayors, &:c. But the next day they comn 
judgment to be ftaid, and that the plaintiffs fhould come 
them ; by which it fccmeth, they intended to make a compc 
yidc Crc, Jac. 664. 

Case 4. Nicholfon againft Lyne. 

Words are ac- A CTION fbr words. That the plaintiff being a minift 
tionabac though r\ defendant faid of him, that " he had two wives («)," t< 
plul U punifli^I him to be deprived. Upon not guilty^.it was found for the 
bieinthcfpiri-'^iff* — CoKE moved in arrcft ot judgment, tliat the word 
tuai court only, not a£tionable, for it is a iipirituai tault ; as to call one heret 
Skjd vide Port, fiut it was anfwered, that forafmuch as the plaintiff was a mi 
$ou €§mirm. ^j^ j^ ^ defamation, and caufe of deprivation^ if true ; yet 
ment was given againft the plaintiff. 

(«) By I. Jac» I. c. II. bigamy It now felony. 

Caii 5. P^rl<^ ^g^'^^J^ linger. 

An afump/ii A SSUMPSIT. And declares, that he was poffeflcd of 

wiaiie where '^ land for years : the defendant, in confidcration he ])ad oc 

part of the con- the land, and had paid the rent to the defendant, viz. thirtj' ] 

fidcrationiscxc- A^^^„„i^;;i^ ^{l the time he had occupied it, affumed to fa^ 

J^l^' ^ narmlefs for the occupation of the land always during the 

'Poft. 13s'. *5 ^^" for ^^^ years paft as to come ; and alledgcs, that 

^^ the time of the proroife, viz. fuch a day, &c. his bcafts wen 

ti c^i ix^'. ^^^E^ feafant, &c. and that the defendant had not favc 

,^ * ' harmiefs of it : and upon not guilty, it was found for tlie pi 

arid damages aflefled. — Golding moved in arreft of jud; 

that here is no confideration to maintain the aAion ; for tl: 

fideration and caufe of the promife was a thin^ done befor 

the occupation and payment of the rent ; which being pj 

no confiderations for a thing future to be done. — But it \ 

judged for the plaintiff; for the confideration, that he was ; 

feffion, and haa paid his rent, and was to pay his rent, is fu 

to caufe the other to defend bis pofleffion for the time ps 

to come* 

Rich 
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Richardfon againjl Pricket. Case «. ^ 

.SE IMPRISONMENT. The plaintifF fuppofcd the tref- Picadins. 
i& and falfc imprifonmcnt to be lo. Dec. 29. iV/z. The de- 
Qt pleads, that he, bj virtue of a warrant of the IherifF, &c. 
rrcft and imprifoH him, 2. W 3. die Decemb. before. Absque 

that he was guilty before or after, &c. — ^The plaintifF laid 
LS guilty of the trefpafs, &c. after the third day of December^ 

in narratione fua fpecificatur. And upon this they were at 
; and it was found for the plaintiff. And it was (aid, that ^-^^"^ ^"^ 
Bfiie was not well joined ; for it is, that he was guilty, &c. 

the third day, &c. but faith not, and before the aftion 
ght. But it was ruled to be well joined ; for when it is faid, he 
;uilty after the third day, &c. prouty cffr. it is to be intended 
ecn the third day and the day of which he counted. And 
Jaintiff had judgment. 

George's Cafe. CAflr7, 

mON for words, " Thou art a couzening knave ; thou haft words are not 
" couzened me of twenty pounds at fuch a place, and fuch a aftiooabie, if 
m of twenty pounds; and there is never a George in Envland^^^y ^^ ^ 
It he is a couzening fellow." Upon not guilty, it was found fj^^^oui^not 
he plaintiff. And it was ruled, that the aftion lieth not; for fubjeatiw part/ 
A. Y (aid, they are too general to bear an aftion ; and a man is to to puniOiment, 
r no pain or lofs for thofe w^ords, if they were true. And one »^ ^'■"*^' 
'ons Cafe was cited to be adjudged, " Thou art a couzening p^^^' ^°^[**j^'* 
roner ; for thou liaft couzened /. S. of his lands ;" no aftion cro. jac. 427' 
. And Wray faid, that in a writ of error between fVarker Cvo, Car. 417^ 
Middlemore^ which doth depend in the exchequer-chamber, 2. Saund. 307. 
>n for thefc words, " Thou art a couzener, for thou hadft me 
Coventry y and didft couzen me of eighty pounds," judgment 
given for the plaintiff in the queen's bench ; but it was never 
cd in that Court ; for if it had, they would not have given 
ment. Nota, Trin, 30. tliat judgment was revcrfed in the 
equer-chamber. 

Do6ton agatnft Prieft. CA«t u 

ECTIONE FlRMiE. Upon fpccial verdlft it was found. Tenants in 
that two tenants in common of a houfe and land made <^<^"i"*o" "^7 
tion within the houfe, of the houfe and land, by P^'rol'^'^'^^^^J^^^ 
out deed : the queftion was. If it were a good partition ? And companied br" 
>pinion of the Court was, that a partition between tenants livtry at the 
>mmon upon the land, is good without deed ; for it amounts timci butapar. 
livery in law ; but it is not fo between jointenants, for they 5*^.*^" ^erwnecn 
lot make livery one to the other.— But Wray, C. J. faid^, 1,^^"'^^^^^^^^ 
a partition made hy parol of a thing that may pafs without out deed. 
jr, as a leafe for years, is good. But in this cafe tlie partition Hargrare's 
m the houfe, and not on the land, and it was not found tlie^^ Y^* '^9' «• 
was within view ; and fo it cannot amount to a livery in "^^^ 
: and for thatcaufe it was adjudged for the defendant, tliatcowp. 21^ 
partition was not good for the land, for which only the aftion PoA. 14a. 
brought. 

Krvavtftx>3ii^^3^ 
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Cask 9. Knavcfburgh's Cafe** 

Anind?ament "LJE was indiftcd upon the 8» Htn. 6. c. 9. which ftcitc 
for a forcible X± ftatutc to bc, *• If any be of land or tenements manufm 

^aTT\ " pulfcd and diffeifed in tlie conjuntiive'^' whereas it ought tc 
the iUtute in , * ,. . , r , . •/- • i /* * n i • 

tlie cMjunaivi, the disjun^itve : and for this milrecital of the Itatute, the if 

is bad. ment was difcharged^ and a precedent was cited in Aiicht 

Port. 697. term laft, of the like judgment for the fame* 

i,Com.Dig.z3i. 

Case io. Tho. Cookfon and Anna Uxor* againji Jo. Caftlinc 

^^^wt -ofn J RESPASS for entering upon tlieir land, et herbam rpforurt 
in trifpafsioT ^ -^nfiit adtunc l^ ibidem crejccntcm mejfuit t^ Jutcidity 

entering their fcpftum compcjuit^ i^ Z'iginti carucatas fctni tnde prove nieni* cr 
land, and taking ^0/7tf^/V. Upon not guilty pleaded, and found for die ] 
20 loads of hay ^ffg^ j^ was alledged in arreft of judgment, that the aftion 

V^rrT"'* "°^ ^*^ ^^^ ^^''^^ ^''^ /^'"^ ^^ ^^^^ twenty loads of hay taken 

'^^* for it is a chattel fevered from the inheritance and vefted i 

*• ^^^* '^5* l^arortf for which the feme fhall not join with him in the a 

I. Saik' n*.' ^^t the clear opinion of the Court was, tliat they may well 

D^ugL 323^, for as they may join in trcfpafs de claufo frailo^ and cutting 

grafs ; fo they may join for the hay commg ofF it : and it v 

adjudged ; and the like judgment was given this term^ be 

JVdkcs and his wife agahifl Derby. — But Wray, C. J. faid 

were for taking twenty loads of hav, but fay not incle proveni 

is otherwife ; tor it may be intended of hay lying upon th 

before, for which they cannot join. 

Case in HaTward againfl Furborne* 

Cofts given by a p^EBT brought here for fixteen (hillings giVcrt fc^r c6fts < 
^^^^'^l^^^^ ^^ ^" interior court, upon a non-fuit by the 23. h 

6"?^w?i.*c.i, <^- 7* After verdift, Godfrey and HoucttTOff moved iri 
may be reco- of judgment ; for fuch a petty fum, aftion lietli rtot In this 
vcrcd in the againft the ftatute of Glouceflcr , which enafts, that no aft ibn 1 
*h"^ h^"d ''' brought here for any fum under forty (hillings.— ^But t h e C 
thoug un cr ^^^^ clearly, that forafmuch as the co'fts are given by a latter f 
I. wiif. 318. they are recoverable by an aft ion of debt in this court ; ani 
3. Wiif.4S< gave judgment for the plaintiff* 
3, Burr. 159a. Cowp. 367. 1. Term Rep. 73. 

Case 12. Smith agaifift Haws* 

A devife to a /^QVENANT. The caft upon demurrer was, friHiam R 
^^^i;^"^^^'**^ grandfather, father and fon. The grandfethcr was fe 
^ifon and hciri '^'^d in fee, and devifed it to the father tot life, the remain 
males of bis the fon, and the heirs males of his body, remainder to th< 
body, remainder heirs of the devifor, and the heirs males of his tody be] 
Sl^'df^f^'^' The grandfather and fatlier die. The fon dicth without 
LtailmaLr i^le, having ifTue ^««^. The faidyfwi^ takes hufband, si 
On the death hufband and Jnne fell the land to j. S. in fee, and did co^ 
of the devifor, th^t they were fcifed of a fufficient and lawful eftate in fee- 
**^Li^ And if this was an eftate in tail, or a fee-fimple in Jnnc^ W 
iu^npt^M the heir of the devifor, was the qucftion ? 
Ifai 4|ht bctr. Sw«ib« iSo^ u Tenn Rep. 630* 

Go: 



I. 
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- Godfrey argued thatit was an cftatc tail; for his intent was *^^''J 
lipparent that his right heir fhould have an cftatc tail ; and it is here ^^^^ 
Us folly limited as if he had cxprcf^ly limited and appointed that 
■he Ihouldhave an cftate tail; and his'intent being fo, the law will 
Mnftme an eftate tail, his intent not being againll law; and cited 
^A^/i Ca/e, 37. Hen. 8. Bro. ts 9. Hrn. b. pL 25. by Pujion. 

. Coke contra. It is a fec-iimple ; for immediately by the death 
:rf the grandfather, the remainder doth veft in tlie fadier, as his'' '**^ 
right heir, and vefteth in him as fee-fimple, and cannot b^ 
matter fubfequent be converted into an cftatc in t%iL And fo it 
vat adjudged. 



Cole's Cafe- ^^"''- 

In the Common PUas^ 

L ASSUMPSIT. And declared, that whereas the defendant was pjcarfit^ in 
*^ indebted to J. S. in twenty pounds, in confidcration that xhtaJfumpjU. 

Jhintiffat the defendant's requcft agreed to give his bond to 7- S. 
n the laid debt, the defendunt did alfumc to fave him harmJefs ; 
ind alledgeth in faft, that he did give his bond, &c. and he was 
faed upon it, &c. Upon non ujfumpjlt^ it was found for thp 
{daintilF. 

Shuttleworth moved that the plaintifF had not well de- 
clared, for that it is not alledged that he gave notice that he had 
made the bond, and was fued upon it. But it was adjudged for ^ 

the plaintifF; for the defendant at his peril ought to take notice *" 

of the obligation, &c. as in a bond to ftand to award, he is to 
take notice of it. 

Anderson, Chiefjujikej (aid, if one be obliged to make fuch 
aflurance as 7- S. mail advifc, he ought to take notice of the af- 
furance devifed at his peril, becaufe a certain perfon is appointed 
to do It. But if it be fuch aflurance as my counfel Ihall advife, I ^ntc^ «. 
ought to give notice of the alRirancc ; for he cannot take notice 
who IS my counfcl. And for the other point, he ought to fave 
him harmlefs without rcqueft, viz, by payment of the mpncy, 
or, &c. 



Edward Seymour agahiji Sir Jo. Clifton. 

In the Exchequer CJbam^. 

\ PRROR. The error afligned was, For that the iflue was joined, Fr^Musomiu 
' ^ that ** yo. Clifton hoc petit quod inquiratur per patriam^ et Ed- ted in tntering 
• wtrdus Seymour Jtmiliter,'" but faith not «' prirdiffjis.*' But inaf- ^*»« >''*"''• 
much as there was no other Edward named in the record but the OcuWf. 89. 
I defendant, and fo cannot be intended another perfon, and the 
i word ** prdtdiffus** is but of form, and not of fubftance, it is 
I n ^ by the ftatute, and may be amended ; and the word " pnrdi^'* 
I VIS put in, and the jucbmcnt was affirmed. 
I Vol. L r H Stranfham'a 



J 

jji trowf^ trie 
CODvcrfion is 
Che $airt which 
bthefubftance 
•f che aA.on, 
%Dd therefore 
tranrfabie. 
Poft.201. 377« 
Ante, 78. 

TO* Co. 56. b. 
Cou}df. S9. 
VeJv. 166. 
Civ- Ci|r. a6z. 
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Stran(ham's Cafe. 

/^OKE faici, it was adjudged in aftion of trover and convci 
^^ that the convcrfion is traverfablc ; for it is the fubftance c 
aftion, and the tort fuppofcd in him, and fo may well be 
vcrfcd ; for if one finas goods, but doth not convert their 
adliQn licth ; as the cafe was in a trover and converfion of g 
the defendant faith he took, them damage feafant^ and impoi 
tjiem, ABSQUE HOC th^t he coni'erted them to his ufc. Ai 
Leake* 5. C^ it was adjudged that the pli^ce and time of the co 
fion are to he alledged, for they are material ; and for that 
were; iiot pledged, the bill was at{atcd after v^rdift {a). 
1. BfowoL %. 5. Corn. Dig. 30. i ili. 2. Term Rep. 756. 

(4} Sed vidt 16. & 17, Car. ». c. S, 



Cask i6» 



Cowpcr, 190. 
y TtripKpp, 



Coke againjl Barrows, 

I^RROR. For ths^t the plaintiff in atfimffit doclared, 
•*-' whereas b^ wai ipdejjtcd to 5^. 5, in forty fhillings, xk 
fendant, in coniideration he had delivered forty (hillings to 
did ^flumc to piy it, and. to difcharge him againft J. 5. a 
ledgeth.that he had not difcharged him, but fuffered him 
fucd for the forty ftiilllqgs' by H. iff. executor of 7. S. but 
pot dlledge thi^t J. S. was dead. 

But THE Court held It good enough ; for the plaioti 
dircftty alledged that he had not difcharged him ; and the 
fQSLttj^T js hut cifcujnfta!;ce -, ^n^ the, judgment was affirmed. 



Trin'ty Term, ^ 

30. Eliz. In the Queen's Bench. 

Sir Chriftopher Wray, Knt. Chief Jujlice. 

Sir Francis Giwdy, Knt. ^ 

John Clench, E/q. (. Jujicfs. 

Robert Schute, E/q. ^ 

Sir John Popham, Knt. jittorney GtneraL 

Sir Thomas Egcrton, Knt. ,Solicitor General. 




Inglebath againft Jones. ^^1^^a«i 1. 

Int. Hilary Tfrm, 30. Eiiz. Roll 50QW 

^ A CTION for words: ** Thou art a bankrupt knave, and t ^n waaJon 
/a " pocky knave, and let them bear witncfs that ftand by,^^'*'^^^.*''*.*^ 

t 4. A. «i and 1 will prove it." The defendant pleaded that hcSuTemtlcrUl 
ipake the words atX). in £ffixj and that at fuch a place, &c. be by the defend. 
had made an accord with tncr plaintiff for all trefpafles, aSions ant'i plea, the 
and debates in every place (except in London) y and had given him plainf»ff m^y at 
frtisfaftioD for them, absque hoc that he fpokc thefe words in ^'^^e phce* 
L$ndon. The plaintiff replied, that he fpake the words in London ^nj join iflbe 
fCMU ^c. ABsquE HOC that he made fuch an zccord frout^ jfrfc. uponitjormiy, 
Upon this it was demurred inlaw; for it was faid the plaintiff t>y ?««««» 
muft mainuin his declaration, and is not to traverfe that which ^^'^^liMr^^ 
was but an inducement to the traverfe. — Gl an vile. The tra- p^rt.*^, 5^']^' 
verfe taken in the replication is good ; for the place where the 418. 667. 716.' 
words are fpoken is not mzterial ; but when the* aefendant b v his ^2. 868. 
plea hath made the place of fpeaking material, there the plaintiff co. l t. 282. b. 
oath eledion to maintain his declaration, and .that the words i.Saund. 12, 
were fpoken there, and join ifluc upon it; or may bv general ^<»»'» 4*9- 
words maintain his declaration, arid traverfe that whic^^ is f^l^y tdTiu'^ i 
alledged to take from him his aftion ; and he is to be received to j^q, ^' " * 
which of the pleas he pleafetli; and cited 32. Edw, 3. pi, 23. 
46. Ediv. %, pL 30. 10. Edw. 4. pi. 2. And afterwards it was 
adjudged ror the plaintiff. 



Engurft againft Browne. 



Casi ft. 



A CTION for thefe words: " Thou wert a fuitor to a wo-jodgmcntin 
^^ ** man in Southwarky and didft couzen her of her goods, flandcr ftaycd, 
" and procured certain falfe witncfTes to be forged." After ver- '^'^"^^ **^ 
dift it was alledged byDAKiEL in arreft of judgment, that tlie^^^/ *^^^ 
words are not aftionable; for the iirft words, " Thou didft Anic 93. 95. 
•• couzen, &c.** have been lately adjudged not aftionable. And for 
the laft words there is lefs doubt ; for it appeareth not what their '• ^' ^^«P- "o- 
teftimony doth concern, nor that the forgery of it is to any pur- 
pofc ; for it may be of fome fmall matter. — And the Court com- 
manded jnd^ent to be ftayed; for Wray faid, they are petit 
Hrris to naintwi an action. 

Ha • ^>ai 



100 Trinity Term, 30 I'llx, In B. R. 

r, , Nalh ^lai^rjl Edmunds. 

T'i.'hjpimni Term, ir), ^ 30. Elz, Rcll l6\, 

Adcvif-of lands "pJ^CTIOXE FIRM.E. And declared upon a Icafc made to 
ijjtw-ir'tnby ■*--''lum by fivo womcn, daughters and liciis of Jo. Dover. Upon 
the dtvi:cr,or ^ot Gfuiltv, tho jurv gavc a 1o;:cial vcrdift :— ** The laid Dover was 

u vcm'"^"*'"'' *' ^^'^^^'^ *-^ ^'^ "^^ ^"^^^ ^^'^'^ ^*'^--' "^ ^<f>-ag^N and that he declared to 
" JlVham Sorth aiid others his will to be, that 7. C. IcfTor of the 
Kcil-.v.:o9. ** defendant fhould have his land ; and the faid irtHiam North rc- 
Aiici. 34. << cited the wor.ls to him, and allied him if this was and Ihould be 

5- ^p-^' *' his will ; and he anfwt red, tliat it was. And they further find 
s.Bi.i onf. 7-6. " ^^^^ ^^^ 'a'^ North, in the life of Dover ^ and for his own rcmem- 
Sid. 76:. ' " brancc, andwitlioutthc apnoiiiM\cnrofZ><?z'/r, writ the faid will, 
». Kcb. 3J5, «' and afterwards Dover died. ' And if this were a good will, being 
i. Lon. 113. fpoken with fuch direct words, and being writ in his life by ti;c 
Gii'^ r^ ^** witncfs for his own remembrance, and without the appointment 
Wiijji. v^-' of Dover P was the qucliion. — All the Tuftices (who mewed their 
Gilii. on Dcv. opinions fer'uitim) held it to l>e a void dcvife, becaufe the wil! was 
^s- not writ by the commandment of the dcvifor, or bv his confenr, 

I'owd Devi. '^^^^^ of the perfon prcfent, of his own head ; but if he had writ it 
Co.vn. 'o. without the devifor's confent, and afterwards had read it to him, 
^ and he had agreed to it, this had been as good as if written by his 

appointment, as Broicnc's (!al\\ Dyer 72. And if in the principal 
c^lc it Ihould be a good will, it woiiid be a great mifchief ; for 
then if one fhould fay to ;vnother when he is in health, '* I devifc 
** fuch land to '/. 5.'* and he afterwards wrircth it in the life of the 
party, but he never hears of it afterwards nor agreeth to it ; if this 
ihould be a good will, it were not reafonable; for perhaps he had 
afterwards altered his intention. And judgment was given ac- 
cordingly. 

NoTA. Robert Skagg, who argued in this cafe, faid it was 
ruled in chancery in Sir RiJurd P^xuH's Cafe, when he deviled 
F?^- 5*r certain land to his v.'ife for life, and C(mmianded it to be written, 
and it was written, and a provifo addrd by the writer, that if flic 
married that the devife ihould be void ; and this being read to 
him, he Jaid the provifo was 110 part of his will, but for the rc- 
iiduc it fhould flajid ; and he died befoie tlie will was altered, and 
the provifo wa^ adjudged to be void, and the reft of his will did 
ftanagoqd. 

And now by 29. Car. t. c. 3. all d^- his txprcfs dircd^ion j and be fuHfcrihed in 

^ies of lii'd* and tenements (t^W I'Oi onlv hia prvfcticc, by ih;;ee or fcur credible wit- 

b*: in writinjc. but fizned by the tcjl «tor, neiles* 
or forrie ot!icr perfon in hi j [^rtfcnce, and by 

^'" ♦• William Collins a^aiuj Edward Vanghan. 

-f^.^'r.^ll^'^J^^FORMATIOX for the ^^ueen and himfelf agaiafl the dc 
c. ^\ f 7.6. is fciidant (fljj vicar of the church o{ Engllfcombe in corn Scmer- 
h d .f irisvs /r/, for t'rir tihfent,iv}t fe^ and had not been refident by tJie fpace 
*'•*-' v/> -r^^^ of a w^.v^V. month together. After verdift Walmsli.y moved in 
Cw i'^^rr' ' ^^^'^'^ '^f jiT.iqmcnt, that thejnformation was infufiicicnt ; for the 
ffl)Tii' dfenr?-^^^"'? •^» '^ ^^^ ^y^"'5 himfelf r5iW/^?ri7, which is not allcdged ; 
«ntis i-tiijcd fpr if he be abfcnt by cpmpulfion or reftraint, it is out of the 
t»* eft* on a flatutc. Arid of that opinion was the whole Court, th^t the word 
SHr^ '* ,. volMarJi is qf force, and louil be h\ of ncceffity, 

- **' ^ - ^ Morgan's 
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Morgan's Cafe. Case 5. 

XpRROR to reverfe an outlawry upon an attainder of TT'c. inanindi^- 
■•-^ Atorgtin his father, whole fon and heir he is, who was attainted *"'-"^ | ^'»- f»^ 
and hanged for the murder of one Tio Servile,— Coke alTigned the ^^^J^^'^^^ *" • 
error in the indiftmcnt, for that the faid Thomas Aforgan was in- afor,f^iu,^ g^nd 
diAed in die county of Somerfctj that whereas the faid 7/>'/«flj tins relative re- 
Aiorgan Huper dc D. in com. Dorfct gifi. apud IV. in comitat* prad:^^ ^^^ to a dii- 
fuch a day did ftrike and kill the faid TmbcrviU', and tlic excep- iJI'I'^^^i^^^"''^ 
tion was, the llroke and death was at IV. in com. prttdi^V ; and thatjho"n!irgci:!t, 
ihall be intended in row* jy^y/^r which was lall mentioned, and t:,c -ktciindcr 
then the iudidtmeiit in com* Somerfct is merely void; for *' .Scw^r-iliJUi-ert/crfcd. 
/i/" is not named in the body of the indictment, but in the mar-^'^'^* ^^^ 333* 
gent. And of that opinion was tlie Court ; but they would refpite^^^l ^?^* ^^"^^ 
the giving of judgment until the Attorney General was ac- ' ^^* 
quaimed witli it. I'ldc iS. Edu;. 2. ** Brief'' 828. ^!''H^!lk.^^i^ 

Ctwp. 6S2, 

Marflj.il figaifjjl Ilobfon. Cas* 6. 

TERROR of a judgment after verdifi in the city of Tot k. Two Juc^?'T»cnt in 
"*-^ errors aHigned. — Firrt, the plaintiff brought \i fr.nudcn hy luHj^rmeMTZ' 
and declared there accordimr to the cuftom, and for that the land l^r^f^.*^^^"!!! 
\va5 freehold, winch is not recoverable but ^^ ar// in any court, ^,// am the 
therefore being h hill it was erroneous. And GonFRtY faid, in.uxgir.ent*a< 
any court where land is to be recovered, he ihall have a zvrit clcfeJ"" ''i*- 
oi- any other writ, and fliall declare according to his cafe and the 
nature of the fuit, Fitz. Nat. Br. f. 26. Hen. 6. - 7:;^" og.^'o- ^-^f- S^S-*- 
14. IJen. ^' pi. 34. — Second error. The ju'^'gment wa^, that the 
cffendnnt eatjite d'e-, whereas it ought robe, that the ]'Iaintiff fliall 
take nothing by his bill. — And it wir, held an apparent error; for 
fuch judgment Ih-dl not be given but where the queen is plain- 
tiff, againft whom no judgment Ihall be given ; or where tl;c judg- 
ment is iinal^ that the defendant ihall hold it a touts jours. 

Pell .i^ainft Pell. ^^"- 7- 

DEBT upon an obligation of an hundred marks. The condition ^^ ^waf/w^i 
wa>. It he pay fifty pounds the bond Ihall be void. I'he dc- Jt!'^^^*^* 
fcndant pleads tender at the day, and none was there to receive it; bond, bmjudg. 
and iip<m this they were at ilFue. Afterward the defendant pleads nicnt iiuii be 
t\\;iX. puis le darraine continuance this hundred marks were attached '^^»" '*»«^ F"*-"*^*- 
in his hands in London^ at the fuit of, &c. — Gawdy, firjcant, faid j"*' °"/^y\*"**^ 
tne plea was not good ; for an attachment cannot be penaing a „ gy b- pkadcd 
fuit in this court: alfo he pleads, the fifty pounds was tendered, ;«ix /r^a^mw 
and lb the hundred marks were not due, and the attachment cannot continuarrci -^ but 
be of the hundred marks ; and this is no fuch plea as can be P^^adcd ^*^*^^|J'|,^ 
puis U darraine cont^nuanct^ for this arifcth by the defendant's own i 0*^3 fu peri or 
a^i, and may be intended to be by tot//«.— The Court was in court, it cannot 
doubt for the tirft point, and commanded that the precedents be be attached. 
icarched, if any fuch attachment had been allowed pending a fuit , gj^ ^^^^ 
here, or in the common pleas ; but they held, that the attachment of ,. roU. Ab.55» 
ihe hundred marks f if attachable) was well enough, for it i«; al- 3. Uon. aio ' 
wayi to be demanded in that manner, and it is according 1.0 thc'-^^,*^ Abr.691. 
•obligation. And to the third, they held it may be well pleaded *gg^"'"^*P' 
fm$ U Jarrahu cQntinuanct^ for it goeth in bar at ai\o\Ut\ <^N.^<i^^y^ 
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Dalton fhcwcd a precedent in the common pleas, Mtcb. 12. V ^ 
13. £Ji^, 164. Such attachment was made pendmg the fuit and af- 
ter the laft continuance. But afterwards the parties compounded^ : 

Lacy agahijl Smith. 
A CTION /»r trovtr. And dcclarcth as adminiftrator to'J.S. '' 
-^^ and that'adminiftration was graatcd to him by A. J3. ofticial 
to the bilhop of Pcurborougb^ and Ihewetli not that he was ordinary 
of the place, or that the granting of adminiftration did belong to 
him ; and this matter ajftcr vcrdift was alledeed in arreft of judg* 
ment. But becaufe divers precedents were lo, and that fuch dc* 
clarations bad been allowed, tli& Court did give judgment for the 
plaintiff! 

CowpCTj I4O11 

Stubbs againft Rightwifc. 

Trinity Term, 28, Eliz, Roll^oj, 
. "PvEBT againft the defendant as executor of 7. S. He pleads that 
/•n /!!^fMmu)t ^^ had taken letters of adminiftrati<m. Judgment of the writ, 

^cad in abate- &c. The plaintiff rcpHcth, that the defendant adminiftcred defcn 
menc that ^e is tort^ and after took letters of adminiftration, judgment, &c. Upon 
mdmini/ratmr jjjis it was dcmurrtxl. — GoDFREY, /ir thc defendant^ argued, that 
now thc name of executor is lawfully changed before tlic a£tion 
brought, and therefore is to be fued by his new name as admini* 
ftrator, 9. Edw. 4. pL 33. 21. //iw. 6. pL 5. 18. Hen. 6, tL 29^ 
13. Hen. 4. ^^ Executors^^ 1 1 8. — CoKE contra. For when Dy his 
tortious adminiftration he hath given advantage to be fued as 
executor, he cannot by his own a£l purge this tort^ and caul'c 
tibc plaintiff to fue him by another name ; but the plaintiff hath 
cleftion to fue him one way or other, for he (hall uke no advan- 
tage of his own tort. As it one in execution efcapes, and is taken 
again by thc gaoler, he fhall not have an audita querela. And it 
2.Bac.Abr.3S9. will bc a mifchief if the plaintiff fhall be compelled to fue him as 
39»' adminiftrator, for it may be that whilft he adminiftered of his 

5. Com. ig. ^^^ wrong, he wafted the goods ; and if he bc only fued as ad- 
miniftrator, he fhall only be charged of thc goods that came to 
his hands fince adminiftration, 12. Rich. 2. *• Mtninifirators'* 21. 
And it was afterwards adjudged that thc writ was good, and tiiat 
the defendant refpondra ovjler. — NoTA. If jfadgmcnt be given 
againft an executor upon demurrer, and execution bc awarded, the- 
Ihcriff cannot return nulla habct bona tcjiatorisy but is to return a 
devajlavit^ as if it had been found againft the executor by verdift ; 
for PER Curiam he hath charged himfelf by his own plea. 

Mclwich agamjl Luther & Uxorem. 

Hilary Term, 30. £//«. Roll 344. 

Ifihcfcfrdofa pJECTIONE FIRM^. And dcclarcth of a Icafc made to 
manoi- grants *^ him by Jo. Melwich for twenty-one years of three mefluages 
the inheritance g^d 0,1^ cottage in Eaftwortk. Upon not guilty pleaded, a fpecial 
kltoVwUWn his v^^^^^ ^^^ given, that the tenements of which thc cje£tment was 

manor whereby they are fevered, yet the cuHoin rcinams, and thc grantee diallhold cuftomtry courts, tato 
faxtecAfs:%^ m^keand g<ant by copy. — Ante 38, Poft. 1 50. a 10. 199. 315. 52a. Scd fiurrv. Vide infra 
U Poft. 443 . S. C. 4. Co. 26. Cro. Jac. 573. x. Co. 17. a. S. Co. 64. a. Hob* \%u 4. Co. 60. 
1. K0.Abr.5t0. 527- Cilb. Ten. »ii. %\^. 151. 319. 

fup« 
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fii^pofed, and diTers other tenements in Eqftworth aforcfaid, wejfe 
time out of mind, &c. until ift Jan. 37. Hen. 8. parcel of the 
manor of Bovnid^e^ in tlic county of Dorfet^ of which manor 
king Htn. 8. was Icifed in fee ; and' that the tenements of which, 
ficc. and the other tenements in Eaftwotth were parcel of the cuf- 
tomary tenements of the faid manor, and demifed and demifable by 
copy of court-roll, by the lord or his fteward, to any perfon for . 
life or livc5» in poileffioii* or reverfion, at the will of the lord, ac- 
cording to th^ cuftom of the faid manor ; and at the fame time 
one Alice Mch)khs widow, was a copyholder of the tenements of 
which, &Ci for her lifej and that upon the faid firft day of 
f^nuary^ 37. H. 8. the laid king by his letters patents did grant to 1. Twin Rep^ 
jQ. OgdeHy E/q. the tenements of which, &c. and tlie other tenc-4»5- 
ihents in Eaflworth. And lind further, that the faid Js. Ogden at 
tlie fame time was feifed of a manor called Har bridge^ in the county 
of Southampton; and being fo feifed of the faid manor of Harbridgti 
and of the tenements of which, &c. and of the other tenements in 
Eaflwi^rtb^ at the court of his manor of Harbrldge held \^. Juni'u 
7. Edw. 6. did grant by copy the tenements of which, &c. to one 
iftf. Melwichf and to the faid Jo. Melivich^ to have for their lived 
fuccejjii/e after the deatli of the faid Jllcc^ according to the cuftom^ 
Sec and tliat this grant was upon the furtender 01 Henry Doivling 
and Rjcb. Dowlingy of a copy in rcverfion of the faid tenements^ 
and tliAy were admitted tenants in reverfion. And find that JUce 
died, and after Ro. Melwich entered and died, and that the faid 
Jo. Ogden enfeoffed of tlie faid tenements of which, See* one 
Morgan Polden^ who thereof enfeoffed fVilliam Conjlantine ; and af- 
ter the faid Jo. Melwich entered and made a leafe to tlie plaintiff: 
and the defendants, as fcrvants to the faid IVilliam Cofiftantine^ and 
by his command, ejcfted him ; zwAJi fuper totam matc^'tatft^ t^c. 

The cafe was argued this term by HAKRis/<?r the plaintiff y and • 

by EwENS for the defendant ; and it was afterwards adjudged fot 
the plaintiff. For the Jufticcs faid, although the tcfncments are 
divided from the refidue of the manor, yet the cuftom remaiiieth^ 
and they continue copyholdersi paying their fervices and duties, 
&C4 And be which hath the freehold of them may Keep a court 
in any place; and it is not properly a court baron, but as a court 
of lurvey, at which copyholds may be well granted, and the lord 
or ht^ fteward may grant copies out of court as well as in court, 
24 Ed%a. 6. brooks. And a furrondor being taken, and a new copy 
granted, is good in whatfoever place it be done. And it wa|$ faid, 
if the copyholders die, yet he which hath the freehold may grant (a) Cfo. tMt^ 
them by copjr ^in; and thatit was fo held in the lord chancellor 39. J94.443. 
Hatton\ Cafe: and if they be copjrhoiders of inheritance, they ^6::. 
mav compel him that hath the freehold to accept furrenders 'q^{^^^\ 
and make new admittances, &<J. (a) Nota, here nothing was j^^j^^J^' J^ j** 
fpoken of the leafe for years, if it were a forfeiture or not, no cuf- Cro. jao. 582. 
torn being found to maintain it. 4* ^ii<^. »66. 

Not A. A Writ of error was brought of this judgment in the '• ^<>*^ ^bf. 
czdiequer-chamber, and the error affigncd in the matter of law, i2','^. 6<g. 
but no judgment given ; for the parties compounded, and agreed comb. 84. 
■with Ui« plaintiff in the writ or error, and he had the land, as 12. Mod.-4^6, 
Ewens who was of his counfel told me* For he faid that all the i.BacAte.47< 
Jnftices and Barons in the exdiequer-chambec did holddcaxV^^ 

JH 4 <sx^^- 
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Mstwxcii that It was a void grant by copy ; for being divided from the i 

tvruKttc ^^^^^^ *^ cuftom to demife them is altogether gone and dc- I 

Uxo" M, ftroyed, fo as the cftates for life \^ hich were in effi at the time of J 



the alienation of the freehold of them and Icverancc of them, 
being now determined by furrendcr, or otlierwife, no new copy f 
duifon ofd^"*"*^ be made : yet the alienation of the freehold of them doth not ^ 
e^c of Bright ^^^ft^oy the eftates of tlic copyholders then in ejfe , but they Ihall ^ 
▼. Froft, hold them during their cftates, paying tlicir ferviccs, but no ne\f ^ 

Pdft. 443, eftates may be afterward granted by copy (b). j 

c^""- C^far jg-rz/V Stone. 

tlntexiraa pRROR to reverfe an outlawry. Tht error afligned was, that 
mud mention A-* Jq xh^ ^^^it of exigent no place was mentioned where the/ J 
[^•j^"!^^^^ Sheriff was to have the body ; fo that the flierifF cannot know into 
^^y^ * what court to bring the body. And for this caufe the judgment. < 
was reverfed. 33. Edw. 3. " Brief* 918. 27. Hen. 6. pL 7.. 

Cai» I*. Peterfojn's Cafe, 

A defendant T^EBT upon a bond. The defendant pleaded the ftatutc of 
cannot i4ke ad- kJ ^fury in bar, that there was an agreement between the plain- 
^iTmifplold. ^^^ ^"^ ^'"^> ^^^^ ^'^ pliintifF Ihould deliver to him wares of the 
ing. " value of twenty pounds, and that the defendant fhould pay for the 

fame within iix months thirty-four pounds; upon which they 
were at iflue, and found againft the defendant. 

Daniel moved in arreft of judgment, that it not being alledged 
that the obligation was made for the payment of this money, it 
was no plea or iflue. — Sed non allocatur-, for he Ihall not take ad- 
vantage of his own mifplcading: and judgment was given for ti;c 
plaintiff. 

Casi 13. William Griffith againjl Ro. Apprice, 

Irrorlics in the TERROR of a judgment in eje^'ione firma in the county of Dtn* 
king's bench on ^ high^ before the Juftices there. The error was apparent; for 
judgment in ^j^^ ^^\^ jjj 1,^^^ j^^^ j5^ Jpr'iU 28. Eli%. and the ejeftment was 
g«nSn!n f^PPof^d ^7. jipriliz, 28. £//z. and fo cannot be defended. But 
Wales. \V INTER (aid, that by the 35. Hen, 8. c. 26. f. 113. judgments 

Port. 826. given in perfonal anions in H'aUi fliall be reverfed there, and this 
' IS a perfonal a£tion. — Ecerton, Sollicitorj contra. For this adion 
Moo! ^2% ^^^^ found in the realty, and the ftatute did not intend that titles 

001, 24 . |hQ^i4 come in queftion before the counfel of the Marches ; and the 
ftatute is in tlie affirmative, and tlierefore doth not take away the 
{a) 2. inft. aoo. power at the common law ; and although he may fue there by the 
f r L^J^* ft^^^^^» yc^ ^^ ^^y ^"^ '^^""^ *f ^^ ^*'^» ** ^^^ might before (a) . — Af- 
piwd. 206*. terwards' it was aajudged that this Court had jurifdi&ion, and the 
»: T. Rep. 8f> judgment was reverfed. 

CA«t 14, Elred agaittft Wafs. 

Outlawry r-- TERROR to reverfe an outlawry in debt. Coke afligned the 
verfcd for the 1-j errors. — Firft, The defendant in the original was named Elred 
lrttt*iD*ihcpro-^c^^^^*^8 ^^ ^^^ ^"^ name, and in the mean procefi, viz. the 
a(s J and bt- capias^ he was named E/dredy and fo is erroneous ; for if there bt 
Mufe the itiins capUs was reiurned by the (huiff when out of office.— Ante 50. 85.— Poft. 105. ^gf, 
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IB7 difference, by omffllton, addition, or interpofition of any letter Kl«i» 
Ktwecn the original and judicial proccfs» it is erroncou'?. In Jf^'""^ 
Hr. 26- £/iz. outlawrv rcverfed upon a difference, rh.. P^rulzv-.n ^**' 

ibid /Faiweyn: 2. Rich. 3. ^/. 1 3. Sein-John bf Saint- John : fo'in 
fifiier'% cafe, J^cri for Jlri. — Second error, which was error hifa.t^ 
fat the alias capias was returned bv one Felton^ wlicrcas he was 
then removed from his ofGce, and Toufnfindwzs ftieriff ; to which 
icy had pleaded in nullo eft erratum^ and fo the Court fliall intend 
tto be true ; and this he faid was a dead fault. — And for thefe 
krgrs the judgment was rcverfed. 

L Ncw*s Cafe, Cah 15. 

^pRROR upon a judgment given in debt on bond, in the court where i/Ttahfe 
^* oi Haroering^ \\\ ^x. The condition of the obligation was n'^"*^*^ »* ^- 
Jbr the payment of 20K to tlic plaintiff at his houfe at S. in Ac>/r, ^''^^^^'^^^^ 
^lie deiendant pleaded ^^ payment at the duy^'* ftcundtim fornuim W riTr^^^^r fluu 
\ffUium indorfament'i pradi{l\ The error afligncd was, tiiiit the bj tr.. 1 wr.erc 
»lffuc was tried at Havering^ and not at 6\ in Kent, h- «'f"^ i* 

But it was faid, that this is no error; for when a thi:i(r iffiaMc ^''J-si^t. 
lis ailed gedy and no place, this Ihail be tried where the :iffi'iii i: 
[brought; and the woiAs fecundum formam^ l^c refer only ro tiic <-T J^ep-xsi. 
kime, and not to the place; for the place is not materia!, p:»vment 
.being made to the obligee himfelf : and it doth not appear, but S, 
in hint may be wiiliin tlie jurifdiclion of IJazcrhy^ ; for it is rot 
iaid in the county of Kent^ but at S, in Kent ; and there nmy l>c 
fach a place called Kent in Havering^ — Afterwards AfiJ.K 30. \^ 
Ji. Elix. the judgment was affirmed. 
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ipRROR of a judgment in an inferior court. Tlie error afTigneJ ^^^O' return 
I was, that the diftrcfs was awarded returnable at the next court, ^'"/^ ^^ ?' * 
«ftcr tliC ferving of the proccfs ; and every return is to be at a z^oo^^X 
iay certain ; and it may oe the procefs Ihali not be fcrved wiihin i. Mod. 81. 
a year, and the defendant is to have day at every court, othcrwifc i- Venr. iSi. 
the procefs is difcontinucd, 9. Lliz. Dytry 262. — Afterwards for f !['"• "*^ 
this caufc the judgment was rcverfed. Covv^r^ijaf^ 

Dinflow's Cafe. Cah 17. 

E was indiAed upon the; ;. FJiz, c. 9. for perjury ; and the in- An mdidlmcnt 
diftment was, that tatio per fe facro Evan^elia fano dcpcjutt \ f^r perjury muA 

but it was not direftly allcdged that he was fwor'n, and theindift- ^^thlrHJhfiS. 

mcnt was difcharged ; for die Juftices faid, when fiich a heinous ant was fworo. 

crime is objeftcd againft pne, it ought to be fully aiicdged, otlicr- ,^ Hawlc.P,C* 

wife it is not good. c 6^. r. 17. 

3, Bac. Abr. Si 7. Dougl. 156. x, T. Rep. 63. 

George Lovegrovc a^ainji Inocke. ^^«* »8- 

PROHIBITION The fuit in the fp'iritual court was a-ainft f^^^'ll'^JI^'ji^ 
* the plaintiff b^ the name of Gregory LovegrovCy as appeareth by and prohibirioa 
flic libel, which (in truth) was a wrong name; yet for this vari- inihechriftUn 
ancebetv?een the prohibition and the hbel, the prohibition was name,isiiui. 
Ibated, Ante . 04- 
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Caii 19. ^Nhggpit ugainft Broughtoft* 

The king's T^'^RROR upon a judgment given in thU court this tertn. 

fcenciH 00 error, ^^ ^^ror affigncd was, that in \xx affumfjit ajg;ainft two, mca 

•^jttSmwt ^^^ ^^ vcrdift and the judgment, one oTthcm dies, am 

tsned againft withfUnding judgment was given. Upon this it was dem 

MM, where M# if error lieth here; for it was faid, that this Court cannot 1 

*f hetwetn their Q.g|^ judgment, except it be for error in procefs, and r 

JH^'tJ^'****" error in fait. But it was faid on the other part, that in Go 

1>L R ^^> where an infant appeared by attorney, whereas he \ 

i.T.to!6t7i*PP^^ '^y j^'^*^* ^^^4 recovery was had, and error bi 

'\^' *hcre, ana for this error in fait judgment was reverfcd. — i 

was afterwards adjudged, that the writ of error was well bi 

here ; for the deadi, &c. was by the ad of God, and tt thir 

did not lie in their cognizance : and it was clearly agreed, t) 

death of one of the parties did abate the writ ; and the jud 

wj^a rcverfed* 



Casbiow 



Fofter againfi Walter* 



Aderiietoa pJECTIONE FIRMiE. The cafe w«, HicharJ I 
corporation it "^ 6. Edw. 6. did devife a mefiuage to jt. his vrife for life^ retd 
good, though li to his fon in tail ; and if he dieth without iflur, or be unt 
^Imr^l^e^ ^^* ^^ *^^ remain to the mafter and wardens of the myfl 
^^^^^^ ° cordwainers, London ; whereas they were incorporated by the 
S. a 2. Leon, of mailer warden and conmionaity, &c. The queflion was 
>^5* reafon of this mifnofmer of tlie^rporatioh, the deviie was 

io.Cb.i25.a. ^j^j j^ ^j^^ argued by Daki£l that it was, and by C( 

flow. 345. ^-^^_ 9 J 

Dsjif. 78. contra. 

Owen, 35. The Justices held the devife good ; for by intendment i 

to.Ktp. 57* vifor had not counfel thertf» nor bad cognizance of their 
and being known ufually by that name, there is a fuffide 
tendment what corporation he doth intend iball have it« 



Cass 2u Eaft and Wilfon* 

▲Ibtate fc^ npHEY were indided upon the 8. Hen. 6, c. 9^ f6f fordj 
c&Mdtobemade -^ tries ; and the ftatute was recited to. be made at ff1[jit 
•tM^mn^M- but (hewed not in what county; and tbq indi£(meBt w; 

fliiiil fliew the «u-»,-^j 
€«io«y in wtfch **««?<*• 



/. 



toy 

Michaelmas Term, 



50. and 3 1 * Eliz. In the Queen's Bench* 

^rrChriftophcrWray, Knt. Chief JuJ ice. 

Str Francis Gawdy, Knt. 1 

John Clench, Efj. I Ju^ices. 

Robert Schute, E/j. J 

&r John Popham, Knt. Attorney General 

Sir Thomas Egerton, Knt. Solicitor Genera/. 



Scovel agahift Cabell. Ca^e 1. 

THE cafe was argued by Coke for the plaintiff ^ and Gawdy, Scethecom. 
ftrjtanty for the defendant. — CoKE argued, that by the pre- m|?nficmem of 
. mifcs the parties to whom, and the land dcmifcd,' being ex- ^^^^^^^^'jjjf*^ 
^|itiled> and in the habendum tlic eftate being limited, as the ^',2. 
office of the babendum\%^ the proviso that cometh afterwards fhall Co. Lit. 44. k. 
not avoid it; for it is repugnant and void: as 21. Hen. 7. leafe for Moor, 167, !• 
two yearSy proviso he (hall not occupy it for one year, is void: 
6. Rieb. 2. •* ^'id juris clamat'^ 20, Leafe for years, proviso 
he fhall not take tlie profits. And in this cafe, the leflbr was 
■' tenant in tail, and he maketh this leafe, as bv law he may ; and 
be cannot make it to have to one for life, toe remainder to an- 
other for life, &c. And to make conflruflion that it ihall be to 
one for life, the remainder to another for life, will deftroy the leafe. 
-—And afterwards it was adjudged for tlie plaintiff, tliat it is a 
joint cflate, and tlie proviso uxall not fever it. 

Bellicote againji Taylboys. ^^,, ^ 

IJ^RROR of a judgment in the court of BarnfiabU. Tho error axi inlimtAcm4 
^ aflisied was, tt^t the plaintiff counts, tliat he and the dzkn-fta^tMioi ^ 
dant did account together of divers reckonings, and he was found ^^Jv^' 3^^ 
inarrearages 10 1. as. 3d. which he afTumcd to pay. Upon non^^^\^ ' 
affumfjit it was found, that he turned to pay fo much as he was unceof 
found in arrearages of account, which was 7 1. as. 3d. and that 7I. %%. 34, mA 
he aflbmed to pay fo much as was contained in fuch a bill, inofaparticuiaf 
which he was indebted to bim, which did amount to ^1. fo ai]<l^^o^3t« 
that he alTumod to pay was 10 1. 2 s. 3 d. and the plaaitiff had ^^* *^ 
judgment. A writ of error was brought, and this error wag '' "?1^ ^ 
alEgned ; but the Court delivered no opinion. 

Bot fbr another manifeft error in the record, viz. the judgment 
WM <^ empiaimr'^ where it dlight to have been ** in mifcnc^dO^* 
tfa«' judgment was leverled (4) * («) M ^lUki 
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<^^" 3* Bricket's Cafe. 

tta"h^ n >acd T^^ Indiaracnt was, That R. Brickct and the others, &c. i 

fliaii nut viiiate exception was, that it ihould be duobus^ and as it is, it is 
an indidmcm. Latifty and without fenfe ; and if it be not &lfc Latin^ this ca 
5. Co J 2 1, a. be referred to thofc named before, which arc named in the abl 
i.Hak, 169. cafe. — But the Court held it well enough ; for the indift 
0008^4 667! ^*'' ^^^ ^ overthrown for falfe Latins if by any intendni< 
x.Saik. 3zS.* ^^^ he good; and althongli here is ^fe Latin^ yet it ma 
i.Ter.Rep.3»o. Well enough intended in the meaning. 

A venue laid in ^ Second exception. Brickct and the others are named of Nw 

•j^ih, held ij^ ^^^ county of fVanv'icky and the indiftment being for riot. 

KuiiT. they aflcmbled themfelves 7(X. jlrtlehoroughy in the parifhpf 

eaton aforefaid, and faith not in what county Atleborough is 

it was faid, that Jrtlcborougb may be in the parifh of Nuneaton 

yet in another county. — But the Court held it well enough 

It appeareth not that Jrtleborcugh is a town, but it may be a 

known by fuch a name in the parifh of Nuntaton \ ^nd being n 

in the pariih of Nuneaton^ it fhall be intended to be in the 

county. 

Caii 4* Truffel againft Afton. 

Leave given to TTvEBT upon obligation. The defendant pleaded the 23. H 
iT^Hen.'e. c°Q. ^' 9' ^^^^ would avoid tlie obligation, that he being m e: 
b^ufe the (U- tion, and the plaintiff being under-lheriff, he took this bond 
tntevirag mif- let him ai large. It was demurred in law, becaufe the defei 
r^tti. *mif-recited the ftatute, in that he did recite, that if any ft 

Douel. oA. 07. ^^^ ^J^^ officlaruy where it ftiould be all\ officiaru. And the fl 
ft. Term Rep/ fpcaketh not only of the Iheriff aiid his minifters, but of 
569. officers. — Coke faid, fo is the parliament roll; and fo it w« 

judged in one Hefr'ts* Cafe, — And of this opinion was 
Court ; but they gave day to the parties to compound, a 
the mean time ftiould ftay judgment. 

Cai* 5. Rofs againjl Morris. 

Eafter Term, 30. EUx. Roll 196. 

A acvlfc to A. -p EPLE VIN. The defendant avows as fervant to Jerom Ti 
for life, with Xv £j^^ ^\^^ ^^fg upon demun*er was. One Gomerly was fei 
!^r«fS«iif ^^^ manor of Kayland^ and by deed 25. Ediv. 3. gave it to 
t^tdumimptr^ Henry Scrope^ and to the heirs of his body, who died fcifed 
fennrnJicunJim fo Continued by divers difcents until 4. Hen, 7. and tben 7 
V^^!^^"^^' Lord Scrape fuffered a common recovery, " which was to the 
!^^JI^I^^^!^j^i^i^ and his heirs, and retakes an eftate of the feoffees to hii 
t&nnd diflfcient his heirs ; and having iffue Ralph and yeffery^ and three daug 
rrtdenccs, tnd dieth. Ralph maketh a feoffment to the ufe of himfelf ai 
it wii ar«c«r/«M j^^irs, and 7. Hen. 8. devifeth it to yeffery for life, and after fl< 
tetttk^^^* tti *'^^^^^^ haredum in perpetuum^ Jecutidum anliquas evidentta 
A?ti«WL»5A^^^» and died feifed of this ufe, and of the ufe in divers 
fork (hall be 'manors in fee. Sir fVilliam Danby marrieth with one of the d 
tiken to be the tcrs, and afterwards yeffery dieth wMbut iffue. Sir ff^dtiam . 

ifltGAUQD 01 tII8 

Sirike, that the dUte iball go to his heirft generally, according to the ntks of law. S. C« t* L 
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his wife, and the other lifters (being alfo married) being Ro;« 
lifcd of thefc ufcs, make partition, and allot the ufe of this ma- ^^'^ 
or to Shr fVtUlam Danby and his wife, and the heirs of the wife ; **"* 

od the other ufes of the otlier manors to the other two daughters. 
jr /Filiiam Danby and his wife die. Sir Thomas Danby their heir 
ntcrt, and infeofted tVefton, 
Upon this cafe the points were two. — Firft, If it was an eftatc 
tail, or fee in the daughters, who were lifters to tlie devifor, 
od iiTues of the body of 7%omasy father of the devifor ? — Second- 
ly, If this partition oe void or voidable ? 

.Godfrey, Coke, and Cooper, argued for the plaintiff, that 
kwas an eftate in fee in J^ffery^ and fo in the daughters ; for the 
words of the will being " ad ufum rctlorum haredum fecundum anti^ 
■* quas cvidintias inde pra-antea fait^'* it is incertain what evidences 
ic intends; for three evidences were mentioned, viz. i. the eftate 
in tail, 2^. Edzu, ^, 2. the recovery ; 3. the deed of feoffment; * 

and it appeareth not which of them he intendcth. Alfo it appear- 
eth not, whether he intended the heirs of Lord Scrope, or the lieirs 
cSGomer/y; for by the firft evidence, the remainder is limited to 
the right heirs of Gomerly ; and for this incertainty all was void. 
But admitting it ftiall be conftrued an eftate in tail, according 
to the evidence of 25. Edw. 2. yet it is only an eftate in tail in 
Jffffry, for he is the firft perlon that takes it, and hath it as a pur- 
chafor ; and when he dietli without iffue the eftate tail is fpent, 
and none can have it as heir to him. — The fecond point, they 
[held the partition utterly void ; for it being of one ufe in tail, and 
another ufe in fee, and lo not equal, and being made between 
bDfl)ands and wives, is void. 

^Johnson, Atkinson, and Egerton, Solicitor^ contra. The 
will is certain enough, and the ancient evidence can be conftrued 
only of that of 25. Edw, 3. for the other arc but new evidences ; 
and it is helped by tlie averment, that Lord Scrope had no other 
ancient evidences of this land ; therefore the will fliall refer to it, 






I snd fhall not be expounded to another fenfe than as the eftate is 
' there limited : and then, though the firft effeft and eflence veftetli 
' '^ J^fi^^yy y^^ '^^ taking it by limitation, he taketh it as heir of 
the body of Lord Scrope ^ and this per formam doniy and then the 
daughters fhall have it fo likcwife ; for they all claim by one gift. 
I —Secondly, They held the partition good ; for tliere was quid pro 
\ ^ucy and fo only voidable 

But all tlie juftices refolved to give judgment for the plaintiff 
(leflee o( ffyionj^ tliat this is no eftatc tail, but a fee-fimple in the 
daughters ; for no eftate is created by the will, for the incertainty 
of the pcrfons and evidences alfo, and the intent is to be taken in 
win. And the Court held, that his intent was, that itfhould go 
' to his hcirsgenerally, according to the courfe of the common law ; 
for divers evidences are Ihewn in the pleading; and it is hard for 
a man in extremity to remember them, efpecially that which was 
made 2 5. Edw. 3. — But for the fecond matter, if it be an eftate 
tul ; if it Ihall inure to the daughters, as 2. Edw. 3. pi. i. or be 
cxtinA upon the death of Jeffery without iffue, who was the firft (-i)Dycr, 156, 
pnrchafor, according to the opinion in Grifwold^s Cafe {a) ; they ^^^•^'J* 
Ud they were of divers opinions : but for the principal matter i^; ^^'^^ 
ftcy gave judgment for the plaintiff. xluoLxxt. 
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CAir 6. Clcar}'walk agahift Conftable. 

A prcfcriptiMi *T RESP ASS, for taking of twcnty-fcven pounds of white ^ 

Xt f ^"^'J^d at his hoiile in St. John's Green, in Colchejier. The dcfcn 

beiwVaiieni. p'^^^, that the town of Colchejier is an ancient borongby 

in a particular Within the faid borough there is, and time out of mind, 

place, muft A- there hath been a cuftom, that it fhall be lawful to any buigelk i 

Icd^cthci.ircnt the faid borough to feize all goods bought and fold within iL 

^fcyrforfd-^' faid Horough to any alien by an alien to the ufe of the qnee^ 

tore, toll, cuf- ^^1^ '^^ch burgefs that finds and fcizeth them, and alledgcth, that ij 

coni,&c. the time, ^c. he was a burgefs there, ^c. and that before the tioj 

Port- 3f2. of taking, &c. the plaintiiF being an aiien, bought the faid twcntf* 

i.Saund. 512. ^ven pouncis of wool of J. L, another alien,, and the plaintiff bc]i|| 

towp. 47, then a burgefs, fcized tlie faid wool, as things forfeited to the ufe a 

the queen, and to his own ufe; and demands judgment^ff/?i9, (ft 

And upon thi<! a demurrer in law.— WHiTE,/ir /iS^/aiii//^ faid thai 

the plea was not good ; for the prefcription was not well alledged 

that it ihould be lawful ; and doth not alledge zxikin/affo to feise 

for there can be no prefcription or ufe, except fometimes it is put il 

urc, 38. Hen. 6. pL 16. b. 34. Hen. 6. pL 15. 4. {^ 5. Pbil. & 

Afar. Dyer, 152. Hunfs Cafe. — 2. He prefcribetb to fcize tik 

goods, &c. but alledgeth not to what ufe or purpofe ; as for for 

tciture, toll, or cuftom, or fomc other intent, 37. Hen. 6. pi. J 

21. Hen. f. pi. 16. 8. liicb. 2. ** Grants*' 105. Thecauieai^ 

always to be (hewn of the feizure.— And fortliis caufe principalh 

THE Court was clearly of opinion that the plea was ill ; and J 

no caufe be (hewn in four days to the contrary, judgment fhall b 

entered for the plaintiff. 

tAfB 7. Jo. Thirkettlc againJI Reeve, and Edward Tye and Mary 

his Wife. 

EafterTerm, ig. Eliz. 

The certainty T\EBT Upon two obligaOons,' each of^thenf of 20I. againi 

pf a declaration ^^ Reeve, cxccutor of Relf. ^irkettle, and Edward Tye an 

ihaii noibcim- Mary his wife, exccutOTs of flie faid Roi. Thiriettle ; ZT\d declare 

'ThtCTluucca. "P^^ ^^'° feveral obligations, made 14, Jtilr, and 23. Eliz. Th 

tSon In^thc plsa' defendant Reeve pleads, ** ne unques executor, ne untpus admtHJfii 

Bac Abr i " ^^'''^^ executor ;" and upon this thev were at iflfuc. The oth< 

^.L^rRaym.^ defendants, Edward Tye and Mmy his wife, demand §^er of tl 

iioS. obligations, and of the conditions. The condition ot one wa: 

that '* WHEREAS Jgnes, the mother of the teftator, had devifed t 

*• the plaintiff forty pounds, upon condition to be performed b 

«* the plaintiff, if the faid Roiert pay it to him after the perfoi 

** mance of the condition, and. within one year after the death i 

•' jfgnes, that then» &c," The condition of the other obligatio 

was, "If he pay ten pounds after the performance of the cond 

** tion, and vrlthin two years after the death of Agnes^ that thci 

«' &c." The defendants plead, that the faid Jiptes, 13. Jul 

23. Eiix. made her will, and devifed the faid forty pounds to tl 

plaintiff, upon condition in the fud will, that he (nail releafe t 

the faid A*. Th'irkcttte all adions, &c. except the faid fortypounc 

devifed to him ; and they alledge iikfado, tliat the faid- i?. Toirieti 

required him to make the faid releafe, and that he refbfed to mal 

i^ &C. and aHedges the death of the faid J^ws^ u Aug* 27. Eii\ 
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ieta^ the declaration in this aftion was A^ch. 27. (^ 28. Eliz. TRiftxtTTL* 

within two years after the death ofJgnesJ. The plaintiff faid, "he ^^«V 

was not required to make the releafe ;" and upon this tliey were at ^**'''» **• 

" ;; and alfo being at iiTue, *' if ^«fry< were executor?** itwas found 

Rervtvr^ not executor, and that the plaintiiFwas not required to 

leareleflfe. Itws^after^'ardsailcdgedin arreft of judgment, thatthe 

itiff had brought hisa£tion upon two obligations, whereas one 

not doe ; for it was brought witliin two years after the death 

4p'^h and damages being given for both entirely, and he had 

canfe to recover upon one, he can recover no part. — But Thi& 

tjRT held, that this is but the allegation of the defendant; and 

appeareth not if jfrnes then died or not ; and the defendant hath 

It relied upon it, but pleaded another plea, viz. " a rcqueft to 

make a releafe," which is a collateral matter, and iflue taken 

n it, and fo had rclinquiflicd the other matter : and judgment j^^^ ^^ 

given for the plaintiff. ^ 

Not A. That afterwards the defendant upon this brought alnanadiona# 

*t of error in tlie exchequer-chamber, and this was afligned for ^^^ ^° ?•. 

5r : and another error was afliened, that the plaintiff had fued ^«"*°«^ »* »• 
■■ ••i*t« *t not error tnoun 

une as executor, jointly with the true executor, who was not one of them u 

[nccutor ; and fo had tailed in his fuit.— But all tlic Juftices held not executor* 
[neither of them to be errors. For to the naming one executor Cowp. 831, 
vho was not, this is not in abatement of the bill or writ, but 
I only that he fhall be barred againft him.; and it will be a great 
[ini/chief when divers are made executors, and one refufcth, if the 
aing of him fhould abate the writ. And to the other matter, 
rihey held it no error; for it was only a matter alledged by the de- 
I fendants, and it appeareth not, whether it be true or falfe ; and it 
I is waived by the ifliic. And thereupon they all rcfolved the judg- 
ment tp be i^fGrmed, 

Elizabeth Mornington againfi Trj^ and others. Case v 

PJECTIONE FIRMiE. Upon not guilty pleaded, it w?is AfpccUivcr, 
^ found, that the abbot of 6V. Peter of Ghucefler, 15. Hen. ^-^^^^^^ 
Wng feifed of the barn Jind tith(?s in queftion, let them by deed J^t^j of ti^ 

! under the convent feals to three for fixty years; afterwards the officer of the 
ibbey was diffolved, and their pofleffions, et inter alia the barn «>««*»f««r»«i| 
ai>d tithes, were given bv ftatute to the bilhop of GloceJier\ ;^nd J^"^"* '° ^^ 
afterwards, iS^Eliz. John trakeman, bifhop of Glocejier, let them plfftTsr^^ 
to three Cheynies by indenture, rendering the ancient rent, for juJr$. 
three lives ; and the indenture was found in hac verba ; and in the ^^^ y^^ ^g 
end of it the confirmation of the dean and chapter was recited, saik.47. 53. 
which was of a leafe made by Rich, If'aheman : out the jury did Cro. c«'r. 338, 
not in/affo find that the dean and chapter did confirm it ; nor ^'^^' 33- 
Ibund their deed in hac verba^ as they fhould h?ive done, but only ^""*** *^3' 
recited it as a thjng annexed to the indenture ; and found exprefly carth"co6. 
the leafe made to the hufband of the plaintiff by the now bifhop. x^Burr. 38*3. 
— Tanfield prayed judgment for tlie plaintiff; for the leafe by Cowp. 841. 
J^bn pFakeman was merely void, for there were twelve years to P**"^** 376» 
come of the ancient leafe, fo it muil pals by grant of reverfion ; i^TcmfRep. 
and no attornment is found ; and the jury do not find a confirma- 141. 
tion by the d^an and chapter; and the confirmation reciteth a leafe Co. Lit. 3. a. 
\lj Robert fVaktman^ when it was \>y John JVakeman\ and thefe^®- "• »'-^ 
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Vo^jf I'irTow hft faults were held to be incurable. — CoK£ moved, that the vc 
TrVawd fliould be amended ; for the note given to the clerk of the i 
«THR&t. ^'^' ^hat they intended to find the confirmation cxprcfly, ar 
a Icafc made by J. fr. And for the other point, tithes pafs ^ 
out attornment. — Bi>t The Court held clearly, that after ve 
returned in court, this cannot be amended by any f«ch fuj 
tion ; for then ali vcrdifts may be prayed to be amended. B 

''^' 'y** any mifprifion was, fuggeftion ought to be made of it before the 
diit returned; but now it was tpo late: wherefore judg 
%vas given for the plaintiff. 

Case 9. Rjchaid Jackfon irgjinjl Robert Mordant. 

Michaelmas Term, 29. tff 30. £//«. RcH 

A declaration A CTTON UPON THE CASE. The plaintiff dcclarcth, 
chac huHjand XY vv'hcrcas Thomas Style and Margaret his wife were feifed to t 
^Mvoity^ and the heirs of Thomas ^ of five acres of meadow lying nc 
and the hein of ^iver called VCiphury river ; and being fo feifed, by indentui 
fricbun»nd,and thcm to the plaintiff for one-and-twentv years, by force wh< 
kt to the pUin he was poilcfltd ; the defendant fuch a day, &c. ercfted a W5 
J'f *3** ^^"V^* mill fuper a truns the faid river ; by reafon whereof obftupavli 
ftnj^cd"h?$'" '^vater running in the faid river with his mill ; fo that the v 
watcrcourfe, is from time lo time yearly, after the crefting of the faid 1 
good ; for the overflowed the banks of the river in the faid five acres of meat 
commencement ^^^ x\\f^x^ inundavit ; by which they became barren ct fcirpofa 
^*!!!!^-*'^« his damage one hundred pounds. And upon this dcclaratic 

Cftate, Demi; in- 1 ^ 1 • • r % % * * 

duccmcnt only, ^'^'^ demurred m law, and argued this term, 
occd not be 'I hc firft exception was, Becaufe he counts that the baron 

Oicwn. Jenic were felled to them, and the heirs of the baron^ and lhe\ 

Port. IJ2. 154 j^Qj j^^^Y jj^g eftate began ; for it was {kid, it being a fpecial cf 
■ ' and but a particular eftate in the fcme^ the commencement c 

Hutt. To«. ouglit to have been fhcwn. — But the Justices held it 
^^ kT ^\ enough, being an aftion on the cafe by their Icffec (a) ; fo th 
5 Com.Dig.^9'3. ^s hut a conveyance to the aftion^ and tlie inheritance is in the bi 
lm\ Doiijtl. ^30. Second exception. Becaufe he declares of a leafe by hufband 
Cowp. 101. wife by indenture, and fhcweth not that a rent was refcrved, 
then it cannot be the Icafe of tlxtfemc, — But the Court he! 
clear] V to be good ; for it is the leafe of x\\t feme till fhe difag 
and the inheritance being in the baron, it fliall be good againft 
and his heirs. 

Third exception, that tlic life of the baron was not avcrred. 
mn allocatur, fov the reafon aforefaid. — And the fame tcrni judgr 
was given for the plaintiff; and I was of counfel with the plair 

Casi !©• Thomas Broome agahift Robert Mordant, 

Tri/fitj Term, ^O.Eliz, Roll 2l^. 

Aiw'-eforyears A CTION UPON THE CASE. The plaintiff declares, 
by hufban:* and -TV. Tljcmas Style and Afargaret his wife were feifed of a W2 
'^fe-'' u'nd I, "^'" ^^"^^ ff^eftbury-mUl, viz. the faid Thomas in his dcmefn 
!^ during (he of f^^> ^^^ ^^^ f^i^ Margaret ut de libfr9 tenmentg; and bcinj 
f^Vtrttire. Cowp. 2iiu Dougl. fjt 

ft 
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they and all thofe whofc cftatc they had in the faid milU ^"oome 
c hady time out of mind, &c. a water-courfe running in the «?«'"^ 
» of mjtbwy, to a mill caUed Innelley^mUU in the county of A^ ^orpant. 
Ac faid fVeJlbury-mlll^ and from thence fut>er et trans an acre of 
of the defendant to a mill called Afixbury-milU in the 
ty 6f OxoHy and this without any erefting of anv mill ; and 
, time out of mind, &c. the multure of divers inhabitants there 
dieir corn, &c. and they being fo feifcd, let the faid mill to the 
lintifF, &c. by indenture, by which he was poffefled, until the 
^dicndant ercftcd a new mill upon the faid acre of land, per quod 
Mupavit aquam pnedi^^ ttaquld molendinum trad'tV fuffocatumfuit^ 
lodiat the plaintiff loft the profit of his mill from the firft day of 
Jii/r, Wr. until, &c. to his damage, &c. And hereupon it was 
demurred in law, and the fame exceptions taken as in the cafe before, Ld. Ra/m.xjz. 
and ruled as before. 

And another exception w-as taken, for it is faid the baron was 
peiied in fee^ and xhefeme in her demefnc as freehold, but faith not of 
^teftate, for her life, or for another's life. — 2. Exception, be- 
tanfe the prcfcription is alledged in the baron z\\d.feme^ and the 
/^.<vf had only an eftate for life, and fo cannot prcfcribe. — Sed nan 
•Hocantur. tor to the firft, the plaintiffs needed not fliew what 
rfatc they had, it being by way of conveyance. And to tlie fc- 
cond, when thc/cme is jointly feifed with her bnrort who had the 
fe, the prefcription may be alledged in both. Etjic adjudicature 



Ann Boocher agai/ij} Ancel Samford. c^,^ ^^^ 

IJiiary Term, 30. £Iiz. Roll 1 88. 

pjECTlONE FIRM^. Upon a fpecial verdift, the cafe was Dcvifeoftheic- 
^ this: fVilliam Samfcrd was lord of the manor of Stone-houfe, nemcnt with in 
within which manor there is a place known by the mxweof Eblcyy ^ppurunarctt in 
n which is a houfe and fix acres of land, to which tenement ^''";^^ ^- ^^'*^' 
livers other lands throughout the whole manor were pertain ing> pa^ "and Til/ir. 
nd had been ufed with it by the fpace of fixty years, and had al- g^^ant aJihouj^h* 
rays paflcd by one grant, and under one rent (which was now in it lieoutof £. 
he hands of one //. 5. copyholder of it); and the faid fi\ S, being ^ j^^^ ^ 
feifed, deviled that his brother Tho, Sam/ord^ after the death of ,[roU. aV. 
he faid H,B. Ihould have the tenement with the appurtenances 613. 
n which H. B, dwelleth in Eb/eyy for fixty years, rendering 4I. Jo"es,379' 
•fr annum (the ancient rent being 45s.) ; but the houfe and the fix ^J^* ^^''- ^^o- 
cres were worth 5 1.; and," 



If upon all this matter the other lands 4*Mod/l^j. 
oufe, and are out of Eb/ey,ip:i{s or not? i. Salk.225.' 



vhich were ufed with the houfe, <iuu iuc uui ui zif^/t^, pais ui uun i, 5ajK.225. 
vas the queftion. — Coke argued that all paffcd, for they were al- Hob. 171. 
vays paffcd by one grant, and under one rent ; and they are here ^>'*^' 3:6. bt 
granted per nomen tencment\ And it is to be firft confidered how *?*'^ • ^ 
hcfe words (wherein he dwclieth mEbkyJ lliall nfcr to the dw^ell- Siv.'ii4* 
ng, or. to the tenement. And as to that,' he faid the words ftiall ^ o'«-l^>g«443« 
)e referred ut verba accipiantur apt} ct in prtpric f(:[fi^y then (dwell- Huwd.no. 
ith) fhall not be referred to land, but to the tciiemcnt, for a man Pov/d on Dcv. 
annot dwell in land ; and relation fnail always be ut fcntcntia ncn cowp. 94. 361- 
mpediatur, and not to the laft antecedent ; and hcie he devifcth go8. 
he tenement with the appurtenances, which is ail tbi:i«;s belonging Dougl.761.763. 
o it ; and the lands out of Eb!ev were belonging to it. And ^''°*^**'^*^» 
t was adjudged in one Batrce s Cafe^ where one bcine; fict ^J^^ ^^^^ 
cnt for a fcrivcnor, and gave him inftruftions, th^X Yv: d^V\feiL c^^.^^^x. Vi- 
VoLs L I \k\s 
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Boocaia his houfe and the land belonging to it ; the fcrivcnor drawj 
^ «/«'«/? vifg ^f ^he houfe, cum pertincntiis ; aivl it was adjudged th 
AMroR*. j^^j paflcd : alfo the rent is incrcafcd, and therefore his inte 
to give all the land, and it was to his brother for his advana 
— Atkinson contra. He agreed tliat by a devife of the tcne 
all paflcd ; but when he faith, in whicn H. B. dwelleth in 
this fhewethhis intent that nothing Ihall pafs but what is in 
A nian granteth his manor in D. nothing pafleth but wha 
D. And it was adjudged in the exchequer, where the king 
ed the commandry of Slevidge in the county of Radnor^ thai 
part of it be in Radnor^ yet it (hall pafs ; but if part be 
county of Radnor^ and part in another county, nothing fti* 
but what is in Radnor. — But it was adjudged for the plainti 
the land^out oi EbUy fhall pafs; but that the plaintiff fhall i 
but two parts, the devife being void for the third part, tl: 
being held in caplte. 

CAst 11. Croffman againjl Reade. 

If an executrix T^EBT. The Cafe upon fpecial verdift was, A woman ex< 
niarry the debt- -"-^ marrieth with a debtor of the teftator ; the hufband 
^^ ^^^^A^h ' ^^^ ^^^^ ^*^ brought againft the woman, who pleaded ricn 
onl^Vufpcnded" ^^«^^» ^"^ all this was found ; and. If this was aflets ? \ 
during the co- queftion. — And it was adjudged that this was not afl[ets 
vcrturc; and hands ; for, by the intermarriage, the debt which the .ex< 
upon the death h^d in outer droit, was not fx'iinff hxxtfufpendcd', and the afti 
ofhcrhufban revived againft the executors oi l\\c baron \ and comparec 
ni$ executors are rx • > ^ /• • 2 ^ • y- ;• o 

liabU. JJarcie s Lajc tn the Commentaries^ J olio 104. 

Co. 8. 136. a. Moor, 236. i. Leon. 130. i. Roll. Abr. 934. i. Sid. 79. Cro. Car. 3 
Lit. 264. b. I. Salk. 306, Cowp. 375. 

Case 13. Richmond agaifijl Webb. . 

Judgment re- A CTION UPON THE CASE. And counts that he waj 
verfcdforihc -^*' of amefluage and certain lands in Blankeworthy towhic 
mif-awarding ^me out of mind, &CC. he had common appendant in 400 i 
I^ri?l/7'T* ^"^ '^ Lydcotts Mm fen ; that the defendant had inclofed 
260.' ''^'* fo difturbed him of his common. The defendant pleads 

had fet up a Vacc ary upon a parcel of it.nccclTarv, &c. a 

H^b ^^\ ^^ "^^ ^^ ^^^ plaintiff had common. Upon this iflue was 

' ^^* and tried for the plaintifF.-— Tan field moved in arreft oi 

menty that the venire facias and trial was de Lydcotts Afillife 

whereas it ought to be alfo of Blankeworthy where tlie lai 

49. Edw. ^.pL 20. 30. Jffl 42. 10. Ediu. 4. p/. 10. and this n: 

is out of all the ftatutes ofjeofai/es. — And for this caufc it \ 

judged that the plaintifF nihil capiat per billam ; and he coi 

have a venire facias de novOy for he had a verdift given, whi 

certified (a). 

(«)See 21. Jac x. c. 13. 16. & 17. Car. 2. c 8. 4.^ 15. Ann. c. ?6. and 24. Geo. 2. c. xS. 1 



Cass 14* 



Martin againjl Alice Whipper. 



IfaperfeBcan. TT^EBT againft the defendant as executrix of y. S. Up< 
od a bond in -■-^ admini/lravit ykzdtdy it was found by verdift, that th 
which Uw in- ^^j ^t the time of his death had goods to .the value of on 
bM^To^an- ^'^ pounds, and was bound to another by obligation in on 
otiMry and gives hit own bond foe the fame Turn, this is in the nature of a payment, and may r 
esfiour df/m ^rf» ' 
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dd pounds, and that the defendant had taken in this obli^tion; Martin 
d made another in her own name with fureties to the obligor. '^^''^ 
And upon the motion of He ALE, the Court held this was an ad- co'«'** 
juftration, and it is in the nature of a payment, and fo much of Dyer, 105. x6$. 
t tcftator's debt is by this difcharged ; and fo it was faid to be Bendl. 73. 
judged in ff^vod*s Cafe — Nota. It was ruled accordingly, '•^^^- »4*' 
%ficr Term^ 20. Eliz. which was entered, Alich. 28. ^ 20. Eliz. ^'J^^:^^\ 
rf. 2025. mter btampe et Jiutcbins. 2. Term Rep, 

97. 587. 597, * 
Pigott againfl RuflTel. Ca». 15. 

Hilary Term, 30. £//«. RolJ 16^ 

iIGOTT fued t\vo writs of error ; one to reverfe a fine ; the jf , ig^^^ f^ 
other to reverie a common recovery, by realbn of his nonage, lifj and an in- 
Tanfield moved that the writ to reverfe the iine was not well /ant in remain- 
3ught. The cafe was, Englijh was tenant for life in right of his ^""io*" '^a 
fe, the remainder to the plaintiff in fee. and they joined in a ^Ty brrng^i*"^ 
t\oRujJel\ fo they all ought to join in the writ, and there writ o"cnDr 
ght tobe fummons and feverance, and he Cvinnot bring it alone, aone. 
Coke and Atkinson contra, This writ is well broug!it by the ^^^' "9* 
lintifF alone, for it is brought for an error i-ifait^ viz, his non- 1. Co. 76. b. 
!, and of his nonage the other can take no advantage ; fo the i« *-«>«• 317- 
ife of the adion being fcvcral and not joint, they cannot join !^' ^.^""^' ?^*' 
the aftion, 34. Hen. 6. in the cafe of attaint, 7. Hcfi. 4. pi. 44. Crui>c on Fines, 
d they relied upon the cafe 29. yfff, 14. — The Cotrt held 3. Burr. iJ^oj. 
! writ was well brought, becaufe it is no error in the record, i.Ter. Rfp.86. 
t an error in fait; and if two infants bring ?. writ of error, («) itwasmov. 
iv muft aflign the errors fevcrallv; and therefore if one be ^ ^K^"****^ *^« 
thin age, he muft bring the writ alone (a). ^u^^thcl^^t 

only. Poit. 124* 
Casi i6. 



Reynold agalnji Kinrrman and Brown. 

Hilary Ttrrty 30. Eux,. 'Roll 343. 



JECTTONE FIRM.^. The cafe was, //. Crcfhe, who was whatdifcent 
feifed of certain lands held by knight's fervice, let the fame ^^il «oJl »« «• 
J.Crceke^ habendum to him and one Jo. JDowrteman, for ^^^ 
ir lives, rendering rent; and aftenvards devifed the land to p "^^ ^j. * ^^ . 
ce his wife for life, the remainder over in fee, which was void 641. " ' * % 
a third part, and died. J. Creckc the leiTcc died. Jo. Doivne- • 

f pretending to be in as IcfTce, coniinueth in pofTeflion, and 
'S the rent to Alice. Afterwards one Edu;ard Crceke, fon and * 

r of the devifor, maketh a letter of attorney to J. S. to enter 
3 all the land, and to enfeoff the faid Jo. Dourncman, who 
kcth a feoffment accordingly. J. Do'-Jiineman dieth feifed. The 
rftion was, If this difcent takes away tl e entry o{ Alice f 
i ARRIS argued that it did not, for when he entcisand pays the 
t to the dcvifce, he doth it as tenant at will, for he had colour 
enter. And it was adjudged in tliis court, in a cafe between 
»5 and othersy that where J. S. giveth an authority to J, D. to 
Ice leafes of certain land, to certain perfons, in the name of ^•^*^*^^*'*^^*' 
S, and J. D. Ynaketh leafes in his own name, which was vo'd; 
although the leflees enter and die feifed, this taketh n' t away 
entry of J. S. for they enter by colour of title, and in the 
in time are as tenants at will ; and when the attorney of Ed- 

I 2 *u:urdl 



• 
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RiYiiotft wafd Creeke enters to make a fcofFmcnt, the other was in po 

Kii^^uAv ^^^ ^'^ \t^OTy 38. Hen. 6. and then cannot take livery froi 

^^^ that had no poircflion.— But Wray, C. J. faid he could 

. Bkowm. tenant at will ; for he had no colour to enter, his name 

habendum being void ; but if he were tenant at will, by his 

Poft. jzj. a feoffment of a ftranger his will is dctennined ; and \o his 

cannot reduce the pofleflion to Mice, ^uacuvque via, this is 

cent, and tolls the entry : and it was adjudged accordingly. 

Casi x7. Knight againft Bourne. 

Judgment in A CTION upon trover of a horfe. The judgment was, 
CrorjaT*68u' " recuperet eauum vcl damna;' whereas it (hould be ** a 

Ld.Ray. 191 ' ^^'Y \ ^nd the judgment was rcverfed. 
i.Tcr.Rcp.783. 

Cai. 18. Beveridge againjl Cony. 

Eafter Term, 30. £//«. Roll 285. or 485. 

Plea of payment TERROR of a judgment in the common pleas. The matte 

jf«r^//ytodebt-*-^ a leafe was made 2X Northampton, of land \n Cambridg 

leafemadcat one *^ ''^^ ^^^ obliged to perform the covenants contained 

pia^ of land " indenture of leaft ; debt brought upon the obligation 

lying in another the breach afligncd in not paying the rent: the defenda 

is good, after a joined that he had paid it. Upon this they were at iffu^ 

^tet%^*"^* found for the plaintiff by an enqucft of the county of Nor 

raad"* ^^ /<7w, where the leafe was made. — It was faid in arreft of juc 

Poll. 259, that it was no good iflue, bccaufe no place is alledged of pa 

and the iflue was mif-tried by a viffu of the county of Nor 

Ld.Raym. Ill, ^°^y whereas it ought to be of the county o( Cambridge wh 

Doug). 683. ' land was, for by intendment the payment was there. And 

the opinion ot Anderson. But Wyndham, Peria: 

Rhodes centra. For although the bar was ill, bccaufe n 

of payment was alledged, yet by the verdift it is made go< 

a payment in one place is payment in all places ; and it \a 

judged there for the plaintiff. — Upon the writ of error bi 

thele two matters were affigned for error. Fide 45. Edw. 3 

But afterwards the judgment was affirmed. 

Caii 19. IjaxiC^Sk^T againjl Lowthcr. 

Trinity Term, 30. Eli%, Roll 346. 
An outlawry re IPRROR to revcrfe a judgment in outlawry. — i. Error ai 
► tcrfed for the -Ci that the Original was againft Brian Lancajier, de Hutton h 
itt?^^^ * ^^ *^ county of 7ork. The proclamations were againft Brie 
Antc'50. ^^^^> ^^ Hutton, leaving out fValmJlcy. — 2. There are in tlie 

mations two letters of /♦ and in* the original but one, viz. 
and the judgment was reverfed. 

CAst 20. Auften and Steene agatnjl Courtney, 

Thcword^/rttf. I7RROR to rcverfe a fine levied in Exeter, upon a pi: 

»mmi**\t too -*-' nature of a writ of covenant. — i. Error afTigned. Tl 

juMoitain for a pfaint ViTiSquod teneat conventionem de duobus tenementis in Exeti 

^^' abutted them on every fide) , which is inceitain, for ** tcnemem 

ai.Co. 55. a. tains divers things, as rent, land, meadow, &c. as an 4 

1. Um. i88« firma of a tenement, and an indiftment that one entered / 

Oweiii 93. "^ 

M. 5id* 540. Mad. £xch. J45. March. ^^, «. Roll. Abr. So. i. Term Rep. xr. 
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1 with force, arc not good; and this error was affigned in the AuiTin 
; for the fine relates to the covenant, and is levied de tene^ StTbn* 
pradUt. — 2. Error. The fine levied in Exeter is void, for againfi 
mnot prefcribe to levy fines, for then the queen Ihould lofe Cou«tnit. 
le proltcentia concordandt^ ^o.J(f, 9. 44. Edvj, 3. pL 29. ^^. Ifaco-po. 
EU%. it was ruled in ^Chefter cafe, that a fine levied there was ration can jrc- 
-The judgment was reverfed ; but the Justices deliver- ^r'*>«^ ^o ^«vy 
opinion whether a fine levied in Exeter was good or not^ Poft. 114. 

Edwards againft Ebfworth. casi 21. 

)RMATION. Upon the ftatutc 35. Hen. 8. c. 17. for not informition 
:ing of coppice??. — i. Exception. Becaufe it is not ^Hedged ^^^^^ ^^^ "*' 
ic defendant had lawful intereft in them, as the words of the ^ *" 
are. — 2. Becaufe it is (hewn that certain coppices were cut, 
ews not what coppices they were. — 3. Becaufe it is recited 
e fhall forfeit for every rood 3 s. 4d. whereas it (hould be for 
Wof land. — But itwas faid the parliament roll is rc?^^ of land, 
► was the laft imprefiions ; but for the two firft exceptions 
irty was difcharged. 



Pike againft Cottington. CAgn. 

In the Exchequer Chamber, 

LOR of a judgment in the queen's bench, in debt upon an Vifofl, 
^ligation. The error affigned was, The defendant in the writ 
or brought debt upon an obhgation of 100 1. The con- 
was, that if he pay 50 1. at his houfe at Locklngtony in the 
of Kilmeffton^ that then, &c. The defendant, pleaded pay- 
and the venire facial iflucd of the vifne of Lockington, — ^And 
as affigned for error ; for it ought to be de vifneto de Kilmer-' 
for Lockington fhall not be intended to be a village, but a 
known in Kilmerfton. 6. Hen. 7. pi. 3. 11. Hen. 7. pL 22. Ante, 108. 
all THE Justices held it no error, for Lockington (hall be Co. u. 25. ^ 
led to be a village in the parilh of Kilmerfton^ for divers vil- 
nay be in one parifh ; but if it had been at his houfe in 
gton IN Kilmerfton^ then Lockington fhall not be intended a 
r, but a place known in Kilmerfton : and the judgment was 
cd. 

Kingdon againft Bame. ^^^^ ^^ 

LOR of a judgment in the queen's bench, in trefpafs for Letters patents 
king of certain corn. The defendant juflifieth the taking as ">«'* bepicaded 
oper goods ; and pleads a fpccial juflification. The plain- ""^^^ ^^ 
akes title to them by feifurc, for that king Philip and queen a**^^ ^'^^* 

by their letters patents enrolled in chancery, dederunt et co^cef- ^^ ^^' 
vilU de Launcefton liberty of a market, &c. and fhews a 10. Co. 94. b. 
I caufe of feifurc, as an officer there ; upon which it was de- '• ^'^"^ ^^« 
A in law, and judgment for the plaintiff. — And the error *^* 
d was, that he pleaded that the king and queen by 

patents, grant, &c. but faith notfttbmagnoftgilloconfeaas. 
big wa$ clearly held an error ; for if the grant was not uivd^t 

J 5 xi>ft 
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KiMCDOK the great feal, it is not good , and though he faitli enrolle 
againfi chanccry, it is not good, for any patent may be enrolled tl 
and therefore the judgment was reversed. 

CAt.3- , Bury ^-ahJlTope. 

/^ASEforftoppingofhis light.— It was agreed byallTHEjusTi 
^^ that if two men be owners of two parcels of land adjoii 
^r ?n '.-^n-^*"' and one of them doth build a houfe upon his land, and n 
other's lights, windows and lights looking into the other's lands, and this i 
though they and the lights have continued by the fpace of thirty or 
hive continued years, yet the other may upon his own land and foil law 
forfoity ^j-g£^ ^j^ houfe or other thing againft the faid lights and'wind 

Port! 260. ^^^ ^^^ other can have no adion ; for it was his folly to buil 
houfe fo near to the other's land : and it was adjudgci accordi 
* ' *R Ab* ^^^ ^^ ^ ^ * Cujus ejt folum , eju^ fjifummitas ufquc ad caelum , Temp, j 
9. Co. 58. b. I. Lev. 161. 122. I. Sid, 167. 1. Vent. 237. Cro. Jac. 159. a# Vcrn. 646. Ld. Raynr 
Salk. 459. 3. B I. Com. 217. 

c^s, 4. Bllford agalnji Fox and his Wife. 

In debt on T^EBT upon an obligation againft the defendant and his 
bond againft a -"--^ executrix of her former hulband. The baroit appeared 
hurband and a ^^xt exigent, and would have put in zfuperfedeas for himfclf a 
the huib^nd'^on ^^^hout any appearance ov fuperfedeas for his wife ; and fo a 
the exigent (hall firft THE JUSTICES thought he might, as 18. J?^/zv.4.£f^i4./i 
put in an ap- are. But Autrcpos, the attorney, faid it was a practice to defea 
pearancc,attor. plaintiff of his debt, and Ihcwcd a precedent of 18. Eli%. th 
A^^L^for'wC-df ^'^^ ^^'^^ aftion brought againft Somers and his wife, Somers ^ 
mndk\i\»>\fu ^^^^^ P"^ ^^ ^ fuperfidcas for himfelf only ; but he was not A 
ed, but fhall be compelled to put in an appearance, attorney, 
'g^^'s ^^^' f^P^M^^^ foj" h's ^^'^^ alfo- And fo all the Justices did 
3. Leon? 13S. hold ; otherwife an exigent de novo fnall iffuc out againft him 
Hob. 179. Cro. Car. ^. Stra. 1272. 

Cases. . Hunt jf^/;//? Sonc. 

Hilary Term, %o. Elix, Roll v 



**«**w .-^«-,.^. wx,*.^, 

Hilary Term, 30. £//z. Roll ij^z. 



Onapromifeto A^ ASv^UMPSlT. And declared, that in confidcratioi 
pay fo much a '^ pfomifcd the defendant t!iat he fhould have and occupy 
year for a ccr- lands, from fuch a day, for live years, the defendant promif 
tain number of p^y j^j„^ 20 1. for ever)' year, at two feafts, &c. and avers ths 
deration cToc- defendant had occupied the land for one year and a half, anc 
cupying Kinds, 30 1. due for that time he brought aftion: and after verdift, i 
fevcral anions movcd in arrcft of judgment, that this promifc and coniider 
He upcn every ^y^s a tiling entire, and not feverable ; and therefore ought to 
I on payment, averred that the defendant had enjoyed the land for five ] 
Cro. Jac. 598. otherwife the aftion lieth net. — But it was adjudged for the p 
MiS^r, n.*^'' tiff; for all the Court held, that if the promifc had been tl 

1. Ro'. Ab. 29. fhould enjoy the land foif five years, and in confideration th 

2. Saund. 337. he fliall pay him lOO 1. in five years, vi%. 20I. per annum^ 
2. Leon. 107. the aftion lieth not for part till all the term be expired; bv 
^^^ 6*^*80*^ promife and agreement being tliat 20 1. (hall be paid for every 
^^^jjjg^* J* It is otherwife ; and feveral aftions lie for every day of payi 

And Rhodi-s, Jujlice^ faid, fo it was lately adjudged in Sir% 
Jofcclync's Cafe^ that in confideration one would marry his daug 
thzi he will pay to him 306 1. fdUcet^ fifty pounds by the year di 
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years, there at tlic end of every -year a fcveral aftiori lieth for Hunt 
ty pounds. ^r^'V^ 

SONI. 



Rookefby's Cafe. 



Caiz 6. 



\UARE IMPEDIT. The original writ wanted this word, A ^umre imf>$dit 
^* ad\^ for whereas the writ (hould be, quit ad donationemfuam »*y *»c amended 
'^fl/, the writ was, quit donationcm fuam fpUlat ; and after divers mcn'rof^i*''*'^' 
3tions for amending it, the writ by award was amended, and wouicTcaofcdo- 
«/'* pat in: and the principal reafon was, that the fix months feaof juftice. 
ire palled, and if the writ fhould abate which was purchafed Ante 79. 
thin the fix months, the plaintiff fhould be remedilefs to recover ^^^' **^' '♦^*' 
\ prefentation. J^' 

^ 8. Co. 159. 

i.Com. Dig. 318. Cowp. 229. Dougl. 116. 1. Term Rep. 237. 782. 

Albany agaitijl The Bifhop of St. Afaph. Cah 7. 

Trinity Term, 27. Eliz,. Roll 

jUARE IMPEDIT, for the t:hurch of fVhittlnpon. The if a benefice be 
yjbilhop pleaded that the fcrvice there was in the /^t/rA tongue, »n /r«/«,and the 
d that the'parilhioners underftood not the Englijhy and that the cicr^<*o«« »•« 

rfentcc could not fpeak fVelch ; and therefore he refufed him ""mub^^hu 

id all THE Justices held this a good caufe of rcfulal, for he rhopmay re." 
motinftru£t his flock according to his duty and charge. But in fufe him, but 
s cafe the plaintiff had prefented fixtcen days witliin tlie fix ^^ [""^ 8'/e 
mtbs, and the bifhop gave no notice of the inability of the ^!^^ °^ *' ^ 
rk, till tlirec days after the fix months expired. And the Court ,^^^"* 
Id, that notice ought to be given to the patron himfclf, if he V/^^t^-* ' 

-, • t ° %'r 1 1* • • • « Ld. Kay. igjU 

rdident m the county; and if not, a pubhc intimation ought 3. com. Dig. 
be on the church-door; and notice of this matter ought to ii*. 
ve been given immediately when he was prefented and examined, *«Salk. 539. 
within fuch convenient Ipeed as might be ; but when the bifhop 
to enquire of the behaviour of the clerk, he fhall have longer 
le. And for this caufe judgment was given for the plamtifF. 

Shepard agahtjl Kearne. Casi s. 

|EBT upon an obligation. The condition was, that if one Where one of 
pay to the plaintiff within one month after the death ^^° ^'''"K* *^ 
Lady Learne 30 1. or twenty kine, at the cledion of the ^ ^J^J^^jJ'"*^^ 
igee, that then, &c. The defendant pleads, tliat the plaintiff ai^the deaSn 
I made no eleftion. The plaintiff demurred ; and it was ad- of the obligee, 
gcd that the bar was good ; and judgment againfl the plaintiflF. "«»*/«<»/«)«•» is a 

on the bond. 

The Queen agatnft The Bifhop of Lincoln, and Caii 9. 

Ligh the Incumbent. 

|UARE IMPEDIT. The cafe was, After lapfc incurred to if « church bc- 
^thc queen, the bifhop being patron doth prefent, and after- S?f*^^?'^ ^ 
Eds the fucccfibr of the bifhop certifieth againfl this incumbent, ^,^^ ^j[*' 
t he had refufod to pay the tenths, and dien the bifhop coUat- the patron pre. 

fenti and diet, 
Tfc Ibe kiD| OuU not lo(b his prefenution. Owen, 5. 89* Oooldi; 78. 83. S6. Moor, 15^ 

J 4 tOci 



A bond cancel- 
led after UTue 
joined, may be 
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Thi QvitM cth the defendant, who was induftcd ; the queen brings quar^ 

agatr,J pedit, — And it was adjudged that the queen hath not loft her 

incTLroH featation ; but if tlie incumbent liad died, it were otherwife 

here the church became void by the incumbent's own aft ; fo 

Ante 44. had reiigned or been deprived; and it would be inconvenie 

PoftJyoo. sVi. ^he queen Ihould lofe her ^rcfcntment by the incumbent's 

aft. 

Caii 10. Michael ^^j/Vj/? Scockwith. 

"PXEBT upon an obligation. The iflue was, non eflfailum. 

^ jury found that die defendant did feaj and deliver it a 
f Ww^iiT'cTir' deed, but that after the day of the iflue joined, the feal was p 
dcnce as the de- ofF from the obligation. — And the plaintiff had judgment; 1 
fendam'i deed, was the defendant's deed at the time when the iflue was jo 
Co. 3.1 19. b. and the trial (hall relate to it, altliough the deed was can< 
jo/'^'^<^ OuJr^ afterwards, Fide 36. Hen. 8. 

Caie 11. May and Bannifter again ft Street. 

Mndsoutof a pJECTIONE FIRMiE. It was found by verdift, tlia 
borough can- *-» prior of Merton was feifed of a houfe in Southwarky h( 
A^lrp''^*!*"^" the archbifliop of Canterbury y as of his borough oi Scutlnvark 
riap0, ^^ j^^^ g (\jr^gj^jg^5 j|. jQ 1-1^^ king, flenry the eighth, 

s.c. Moor,s57. grafted the faid meflfuage and divers other lands in Londouy M 
i:o.Lit.ip9.ui.^^^^ and Efjtx, to J. S. and his lieirs, to hold of him in liben 
go.gio by fealty for all fei vices and demands, and not in i 
Queen Afary grants the manor and borough of Soutbwark t 
Itiaypr and commonalty of London^ and the tenant of tlu 
meiFuage died without heir. The queftion was. Whether the 
r c^ueen or the patentees of tlie borough fhould have the efc 

-—And it was adjudged for the queen : for the firft patentee < 
mefl'iiage held it of the queen, in focage in capitCy as of a feig 
in grofsy and the words in libero burgagio are merely void, fc 
land out of the borough cannot be holden in libera burgagio 
there fliall not be feveral tenures, for one tenure was referv 
the king for all, and therefore of neceflity it fliall be a ten 
focaee of the king. 

Caii la. Stampe agdhift Hutchins. 

Michaelmas Term, 28. ^ 29. Eliz. Roll 2625. 

ifapcrfoncaU T^EBT againft the defendant as adminiftratrix. She p 
in a bond of ap J^ ^/^^^ admintflravit. The jury found that the inteftate w 
"ilt^own^ufrir ^^^^^^ ^^ divers by obligations, and that after his death the . 
for part of the dant had taken in the obligations, and had obliged herfelf 
fumvrithapro- the greater part of the Aims contained in the obligations, « 
mifc to pay the tain days to come, and for the refidue had promifed to the p 
ari^minWvV.' ^^^''^^ "^ confideration of delivery in of the faid obligations 
Sion*onhe*intef- ^5 would pay, &c. — And by the opinion of Anderson, 
tatc'ft cffta*. Wyndham and Periam, it was held clearly a good admi 
Aniens. tion, fo tliat the property of the goods of the inteftate t 
1. Leon. til. value, were altered and changed in the defendant. 

Moor, i6e. ° 

J. Co. 33. X. '^cnti Rep. 97. 5S7. ^97, 
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Hunt and his Wife dgainji Gilburne. case 13. 

O WER. And demanded tlie third part of the lands of Auguf- ^J '^^^^^^"^^ 
tine her former hulband, in Kent. The defendant pleaded ^i^*Ihali*bc'en- 
t the cuftom there is, that tlie wives fhall have the moiety of <iowcd of a moi- 
lands of their huftands for their dower, and fhall hold them fo ety/o long at jh^ 
g as they live chafte and unmarried, ct non fecundum curfum com- ''*'" ^^flj '"'^ ' 
tis kgis ; and that xhtfeme fmce the death of her former huf- ^^^^^ 4^t 
id, had taken the demandant Hunt to hufband ; and fo demanded by the cuftom. 
gmcnt, if (he fhall have dower. — The opinion of the Court Port. 825. 
1, tliat the prefcription in the bar was good, being in the nega- ^^ Gould.108. 
r ; and fo it was adjudged. — Peri am laid, if he had not plead- ,.* Leon. 133, 
in the negative, yet the demandant fhall not have dower ; for Moor, 260. 
coftom that wives fhall have the moiety is the common law Sav. 91. 
Kinty and no other law runs there. Cro!^'car. 562'. 

I. Sid. 77. Co. Lit. 33, b. and Mr. Hargrave's note [lo]. Rob. on Gar. i6o. Cowp. 41^1. 

Hughfon againjl Ann Webb. Cabi 14. 

Eafter Terwy 30. Elix. Roll 420. 

EBT againft the defendant as adminiflratrix upon a contra^ of Debt does not 

the inteftate. The defendant pleads fulljr adminiflercd, and J|^iJ^^^|."f^*"y*^.' 
id againft her. It was moved in arreft of judgment, tliat debt ^*"j cTw/raSTof 
n a contraft lieth not againft an adminiftrator. — And it was re- the inteftate, 
cd by all the Justices, that the plaintiff fhall not have judg- and the Court 
It ; for although the defendant by her plea admi tted that the aft ion ^*f ^^^'* ^**® 
againft her, yet when the matter at the beginning is not fuf- ^^^* server. 
;nt to charge her, the Court ex officio ought to abate the writ, Poft* 426. 454. 
hout exception of the party, 15. Edw. 4. pi. 25. and the de- 

' ■ ' " le Court, but they 

33. contra. 
10. Co. 77. x.Lev. aoo, Cowp. 371. 

Everard againjl Greene. Casi 15. 

RESPASS. The writ fuppofed the trcfpafs to be done apud where there is 
HemfaUy and the declaration fuppofed the trefpafs to be no oripnal, the 
dBay/kett in Henifa!e\ and after verdift this variance was alledg- ^^^ ^Xf^^o£ 
in arreft of judgment: Snagc for the plaintiff-, Francis .^^^jj^. J"|*^ 
wDY for the defendant. — The Court held, that for this „otwhCTe there 
iancc judgment fhould be ftayed; and the difference is, where is a bad original. 
re is no original, it is aided by the 18. Eliz. c. 14. for jeofails ; Antcii9.contr«. 
where there is an original, and this varies from the declara- * 7*** 
I, it is otherwife; and a precedent in the queen's bench was ]'^^^* ^' 
wn to be adjudged accordingly. »;Kcb.^^%83. 

X. Saund. 317. Yelv. xo8* 

Stevens againft Lawton and his Wife, Ca«e i6. 

Michaelmas Tirm, 29. ^ 30. £//«. Roll 2^yS. 

fECTIONE FIRM^. Upon fpecial verdift the cafe was, !«■"« «fter.bom 

Sampfon Bell let land to ^. his fon, and P. his wife, et eorum ^^"^' **^! ^f , 
^-f a grant to*^. and 

stntm primogenitor f roil fycceJltv§. Ante 10. 58. Folt. 334. Moor, 103. Plow 29. b. %. Roll 417. 
qU* Rep. 315. Owen^ 152. 64. Vide Harg. Co. Liu 9. a. note [3] . and 20. b. note [2]. 

Jrimojenilce 



hout exception ot the party, 15. Jidw. 4. pi. 25. and the de- 

lant's plea takes not away the authority of the Court, but they ScdvidcVaugh. 

f abate the writ at any time after, i. Sid. 222. contra. ^^rl^l' 



9. Co- 87. 
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SriTiHf prlmo^mitr p'cli fucrejfivf' ; they bad then no iffiic, but afterward] 

Lawtow ^^^^y *'^^ '^^'*^ * ^^^^ qucllion was, If after the death of H\ and P. 

and h?" ^^^^ '^*"^* ^'^^^ ^^^ ^^ ^^Y ^^ remainder or othcrwifc ? — And the 

Win. Court held, he Ihall take nothing, for he was not in eji at the 

time of the grant, and by the grant he is to take jointly : and fo it 

was adjudged. 

« 
C-^" «7. Chamberlain againft Stanton. 

Michaelmas Term, 10, kS II. Eliz, Roll 6^6» 

A deed 1% not T^EBT upon an obligation. The defendant pleaded fi$n ijifac^ 
it*bc"f^!iy/** '^^^ ^^^ J^^y ^"^ ^^^ ^^^ defendant caufed the obligatioa 

dtiWcreT* ^ ^^ ^^ written, and figncd, and fcaled it ; and then laid it upon a 
Ante 7. * table, and the plaintiff came and took it. The queftion was, If 

this was the defendant's deed ? — The opinion of all the Justices 
36*1. note [bl. y^'' ^^^ *^ ^^ "°^> without Other circumflances found by the 
Owdi, 95. jury. 
Pyer, 192. is marg. i. Term Rep. S^ 



Ca8i is. Johnfon againfi Gabriel and Bellamy, 

Trinity Term, 29. Eliz. R$ll 334. 

A fine levied by p'jECTIONE FlRMiE. The cafe upon fpecial verdift was, 
in remlinS'J* ^'^^''^ ^^ ^^''"^ ^^ *'^^ ®^ *^ '^^^» ^^ devifed it to his wife 
before he attains ^^^ 1^^^ 5 ^i"^ when John Grant, the fon of his brother, came to 
ibe age at which his age of twenty-five years, then he ihall have it in fee. y^bn^ 
the devifc vefts, before his age of twenty-five years, levieth a fine to J. B. and adfter 
le'^^t^'^^t^' his faid age of twenty-five died. — And it was adjudged that his 
^^^ '*** ^ ** heir fhall be barred by this fine levied by him, and fo it (hall be if 

die land had been given to him in tail, and there ihall be no aver- 
S.C. ro.Co. 50. ment, that partes adfinem nihil habuere, i^c. And this being found 
"•*-^"-36-bv vcrdift, ihall bar as well as if it had been pleaded as an 
w4.T^c1?.iV eftoppel (a). 

Croife on Fines, ^^j ^y^ Edward Coke fays that no judg- at adjudged that ihii eftate in contingency 
'^5* ment wa» entered in this cafe ; bnt this it was barred by force of the words of jx* 

contradiaed by the report of it in 2. Ln- Ben, S. c. 3^. 

mrd 36. And it is cited in Kajm. 150. 
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Mott againjl Hales. Casi i. 

Micbailmas Term, 30. ^ 31. Eliz, Roll ^62. 

DEBT upon Icafc for years. The cafe was, A parfon mak- ^y^^ ^^j, ^^ , 
eth a Icafe to the plaintiff for twenty-one years, afteV the parfon is a ««- 
13. Eiiz. c. 20. 01 lands ufually let, rendenng the ancient refiJenty within 
rent. The patron and ordinary confirm the leafe. The leffee lets *h« meaning of 
part of the term to the defendant. The parfon dieth. The fuc- '^^'^ toavoicThii 
ccffor enters, and lets it to the defendant, againft whom tlie firft jeafcs. 
kflce brought debt upon the former leafe, who pleads the 13. Poft. 490. 
Eliz, c. ao. that makes all leafes void, where the parfon is non- 
refidcnt or abfent for eighty days, &c. and that the fucceffor hath ^^ll^'^^' 
entered, &c. — Upon this plea the plaintiff demurred; aad it was j. Lev. 61. 
argued by Coke and Godfrey, that the ftatute extends not but 1. Vcnt. 244. 
t to the parfons that make the leafes and are non-refident or abfent, i*Kcb.^. 107. 
I &c. and extends not to leafes of parfons which afterwards die ; '^i'^^ ^^^^ 
[ for fuch perfons cannot be faid to be abfent which are not in ejp^ 396.^371. 
cfpecially the ftatute giving liberty to let land ufually let, which contra. 
Ihall be vain, being confirmed by tne patron and ordinary, if they Cowp.129.41> 
continue no longer than the parfon's life. — But it was adjudged *• '^^^^ ^^* 
that this leafe is void by the death of the incumbent; for the Jus- 7^' 
TicEs faid, that the ftatute doth provide againft dilapidations, and 
for maintenance of hofpitality ; and therefore provideth not only 
that leafes fhall be void for non-refidency, &c. out by death or re- 
fignation, for otherwife dilapidations fhall be in the time of the fuc- 
cdlbr, and he cannot maintain hofpitality : and fo it was adjudged. 

Barkly and Gibbs againft Kempftow. c^,, ^ 

Tritttfy Term, 30. Eiiz, Roll 64 

A SSUMPSIT. Plaintiffs declare, that civitcs ff^orcejler fuit an- in an aaion for 

*^ tiqua civitas^ and that all pleas determinable there were ufed ancfcapcititnot 

to be by fuit before the bailiffs, chamberlain, and aldermen tliere neccffarytoftate 

, determined, and the bniliffs, &c. had ufe to have Xhcxr fervientem *J^ un^Tf^ 

adcUtvam^ to make arrefts ; and that there they had a prifon, and orthat the plain- 

tiff was Hamni* 
fied. Ante 53. ^q%^%$. Hob. 14. 3. Wi|fti68. Cowp. 6v a.^l^tR.^'e^* V 
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EAtrLT that the bailiffs time out of mind were keepers of the prifon, and 
^^ of all the prifoners there : and that whereas the defendant had a 

mgaiUfl houfe adjomiiig to the prifon, in which the bailiffs had ufe to com- 

KturtTQw. mit their prifoners to be fafcly kept; and whereas one Af. had 
affirmed a plaint of 18 1. aginlc IVuJley in the fame court b^forp 
the bailiff, &c. which was a plea there determinable by ciTflonit * 
fcr qticd they maudaverunt quoddam warmntum to the faid Icrjeant to 
arreft him, by force whereof he arretted him and brought him to '^ 
the next court, and the plaintiffs being bailiffs committed him to - 
prifon ; and the defendant having the faid houfe adjoining to the ^ 
prifon, in confideration that the |.laintiffs committed tlie prifoner ; 
to him to keep, by which he might make his commodity, by ut- i 
tering his meat and drink, and might have as great benefit as he ;- 
ufod to have, promifed to keep him fafely, and fave the plaintifii _ 
haimlefs of all efcapes ; whereupon they committed the prifoner •- 
to his houfe to keep, ^c. hefuch a day had fuffcred him to efcape, - 
by which they were damnified. Upon fion ajjumpjit pleaded, it was . 
found for the plaintiffs, and divers matters alledged in arreft of .; 
judgment. — i. Becaule it is alledged that mandaverunt warrantumy 
i^c, but fhew not that it was in writing under feal, as it ought to 
be. Sed mn allocatur^ for it Ihall be \o intended. — 2. It was not 
alledged how they were damnified, vix, that they were fued for 
this efcape, or otherwifc molefted. Std non allocatur^ for immedi- 
ately upon the efcape they were damnified and in danger to be 
fued, and might fue tlie defendant prefently, and not tarry till they 
were fued. 

Ccwfid<«irion in It was held upon good advifcmcnt, that this was a good con- 

mffumpjit. fideration to make an ajfumpftty viz, the uttering of his meat, &c. 

a.BDnr.925,926. 

Casi 3.» Pi got againft Ruffel. 

Vide Jnte, fage 115. Cafe 15. 

If lefTe for life TT was moved by Tanfield, that the writs of error were not 
anrf»riiT/tf»#rc- -■• good, for the writ of error upon tlie recovery made onlv men- 
^rfioncr join in i-Jqu Qf qj^ voucher, when it was a double voucher; fo the Juf- 
?cvrrfe it fo7 tices had no warrant to examine it. i. The writ of error upon 
WM*<, but he the fine was ill, for the writ makes mention of an hundred and 
cannot enter for five acres, and for this variance it is not good.— Atkinson and 
th • forfeiture. CoKE contra, I. The writ of error upon the recovery was well 
Foil! ''^2 o ^^^^S^» ^^^ ^^ ^^^ ^^^ the precedents to make mention of one vou- 
129.290. cher being betwixt the defendant and tenant; but if it had been 
*• ?^ 76- *>• between the firft and fecond vouchee, then both ought to be men- 
Hob. zn%^^' ' tioned. And as to the fine, it agreeth with the record, which is 
t. Leon'. 108. with the cujfos breznum. — But Wrav, C J. faid, the principal 
Moor, 565. part of the fine is with the chirographer^ and it ought to agree with 
t. Wood's Con. it^ elfe it is not good. And here it was held that if leffee for life 
^urr. QA ^^^ ^^ ^" ^^^^ reverfion join in a fine to a ftranger, and tlie rcvcr- 
Cowp.702. fioner reverfeth the fine for nonage, yet he ftiall not enter for for- 
I. Term Rep. feiture, becaufe he joined in the fine and confented to it : and 
^f afterward the fine was revcrfcd quoad the infant only, 

Patridgc's 
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Patridge's Cafe. Ca« 4- 

) WARRANTO- A demurrer to the bar. It was held by How often a Jm 
ill the Juftices in fpeaking to it, that a man may prefcribe may beWd,^. 
d a leet oftener and at otlier times than are mentioned in ^ * *^^* 
:a Chart a, cap. 11. for it is in the affirmative. s.c.Leon.aia. 

a. Hawk. P. C. 90. 5, Com. Dig. ite. 

»HAM faid, that want of a pillory or tumbrel is caufc of 
urc of a leet (a). 3. Edw, i. " Leet'* 12. — Coke contra. (a)2,Hawk.xi4 
PH AM faid, that a general pardon being with divers excep- How a pardoa 
he that will take advantage of it muft plead it, and that h^ muftbcpiadol. 
: a perfon excepted ; othei*wife of a general pardon except *[r{?"r^' ^izix, 
for there the Court may take conufance that he is not J. S. 35^.' 
v. 4,, pi. J, 2. Hawk. 560. 

E Court held, that it is not fufficient in a quo warranto o^in fuowarrantm 
es to derive an iatercft to a ftranger in them from the queen, thcpUintiffmiill 
ut making title to himfclf, for the writ is quo warranto ht ^^/j;}^^ ^ 
If Uleth tliera. ..TermRcp.^- 

Cage agaitiji Peyton and Everet. Cah 5. 

Trinity Term, 30. £/?'«. Roll 349. 
ESPASS quars claufum bofcl fui vocat' Frith fre^it, et forty loads ^ Icafeof a ma- 
f the wood did take and carry away. The defendant plead- ''Jl'i^^il^'l'^i'^'^ 
It the place where was parcel of the manor of Great rlorne- ^vith a covenant 
rhich manor the Earl of Oxford let to i/<7w<?o^ for years, to take fircbotc 
et>tis hfcisy arbor ibus mahermiis^ grojjis arboribuSy et fubbofcis^'* fi^P'^f^^^ff^ 
lid not covenant and agree that the leflee and his affigns ^^''extcndl© 
: take reafonable fire-bote and hedje-bote fuper pramijfa the land dcmifed. 
^a during the term. The earl afterwards conveyed the re- poft, 711. 
n to the plaintiff, and thev as fervants of the leflee juftify for qq^^ 
lable fire-bote, &c. The queftion was, If in the place 
;, &c. being parcel of the wood which is excepted out of 
afe, if by reafon of thefe words, fuper pramiffa prad'itL they 
:: take trees, or if it lliall be only referred to the land 
ed? 

>dfrev and EcERTON/^r the plaintiff. The fire-bote is to 
ten only upon the land let, for that which is excepted is not 
nd pramiffa fhall be taken for pradimifTa. — Snagg contra. 
RAY, C. J. The agreement that he (liall take fire-bote, &c. 
pramijfa fhall only extend to tlie land let; but if he had aver- 
hat there was not fufficient upon the land let, that might 
venture alter the cafe: and fo was the opinion of the otlier 
:es. — Judgment was given for the plaintiff. 

Ireland agalnft Higgins. c^se 6. 

Trinity Term, 30, LUx. Ro/l^oj. 

5UMPS1T. The plaintiff dcclareth, that whereas he was TroTcr lies fori 
>ofleil of a grey-hound, which came to the defendant's hands greyhound, and 
over, and that he promilcd to deliver it upon requeft, the ** "^ '***^ ^ 
dant demurred upon the declaration. — Lee argued the aft ion ^"'^ «hat^he 
at lie ; for being out of the plaintiff's poffeffion, he had no maftiff^Thound, 

........ * fpahicl, and a 

r,tnc law will take nc.tice cf. 3. Lcvinz, 330. 2. LeCn. 283. 2. Bro. Ent. 144. 12. Hen. 8. 

00.7.17 b. Hob. 283. i.S*und.84. i . R jU. Abr. 5. Owtn, >/^. i^CtCkv^vW vV*:^* 
f. Cro, Jac. 463. ' -«-t -« * > * 
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''"^•iT* property in It, bcingyjr^ iw/«r<r, 14. Eliz. Dyer^ y^* 12. Hi 
HuT I ^'^^ ^y * grant of omnia ^ow/? et catalla^ a dog paflbth not. — 1 

FIELD contra. He agreed that if it vrcrt^ent nature there w? 
conlideration of the promife, but a dog is a thing that is tair 
induftry of man, and the law regardeth it as any other beaft, 
is of as good ufe : and there be four kind of dogs wbict 
law regards, viz. a maflifF, a hound, which comprehends a [ 
hound a fpaniel and tumbler : and he had feen a precedei 
i.SaIk,^67. 1 2. Hm. 7. Roll ^c. where in trefpafs of aflault and battery. 
defendant juflified that J. S. was poileiled of a dog ut dt 
profniisy and delivered it to him to keep, and that die plai 
would have taken it from him, in which he refiftcd him ; ar 
defence and cuftody of his dog he beat him, and the hurt w 
he had was Jefon tort demefne^ hfc, and to this the plaintiff wa 
to anfwer, and faid defon tort^ l^c. which provcth a propcn 
the dog, when he juftificth the beating of one in defence c 
2. Edw. 2. " Jvozvry'\ A replevin lieth of a ferret, which 
a more bafe nature, and 23. Eliz. J. S. brought trefpafs for ta 
of a blood-hound; and found for him, and he recovered 
damages. And the plaintiff need not in this cafe aver the dog 
tame, for the law intends it, as of a horfe. And it was adju 
for the plaintiff. 

Caie 7. Stone againj Wythipol, Executor P. Wythipol* 

Trinity Term, 30. Eliz, Roll 777» w- 77 1 . 

4ftaKfifit can- A SSUMPSIT. And declares, that whereas the teftator wa 
not be maintain. '^^ debted to him for certain pieces of velvet, and for 5 
«d againO an ex- ^^oney lent, et fro diverjis aliis mercimcmis^ bonis et catalUs\ and 
mife^to^ay^" mifed to pay him at fuch a day, and died before the day ; an 
debt of hit tef. plaintiff having an intent to fue the defendant, he required 
utor, if the tef- to flop his fuit till fuch a day, and he would pay him or give 
tator was under fecurity; whereupon he ftayed, &c. The defendant fhewed tl 
tSoriginar^- *^ ^™^ ^^ ^^^ deliverjr of the goods to the teflator, he was > 
tmawaimadc^ in age ; and thereupon it was demurred. — EcERTON/or the i 
unlefi he had tiff. That the conudcration here is good, and confifls of d 
pramifed to pay parts ; the debt precedent, the teflator's promife though withit 
S^forTiI^''^^^^ the defendant's promife. And the promife of the infant i 
wat nJorigi! ^oid, but for his nonage he may help hifnfelf by pica ; but if 
Daily any caufe had been bro\ight againft him, and he pleads nihil debety it fhi 
of aaion. found againfl him : and if at his full age he had promifed payr 

Poft. 700. j^ Ij^j }^Qii good, and inforo confcientia the promife of the i 
Dyer,2724Vmcir. ^^'^ ^^^^ good. And 9. Eliz, the cafe was, Lord Gray was ind 
1Jio.Ab.24. 18. to divers, and after his death Lord Gray his fon, who was n< 
1. Leon. 114. executor nor chargeable with the debts, when the creditors 
^Leon.^^ plained and demanded their debts of him, told them, that i 
uSid. to. father was indebted to them, he would pay them ; and upor 
Strange,94.592. it was held an a£tion lay, and the promife of the executor is 
C^^P- 375* good confideration ; for the plaintiff furceafed his fuit, anj 
**'r*'«*^P' executor was freed of trouble, and this matter will maintaii 
^^* in chancery. — Coke contra. That it is no confideration 

every confideration that doth charge the defendant in an aff^. 

mufl be to the benefit of the defendant or charge of the plai 
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■nd no cafe can be put out of this rule. And this contra A by the Stake 
infiuit was void; and ftaying of fuit is no benefit to the defendant, *»^^V 
Inor any charge to the plaintiff more than was before. And this is ^^t""*^* 
a6 coniideration to fue in chancery, for no fuit there againft an j, >, 
Ajipicf s rule of common law, and acnied the cafe of Lord Gray ; ° ^^^ 
fjpd the defendant being not chargeable to pay the money, the 
■baying of fuit was no benefit to him. — And afterwards the Court 
''Was clear of opinion the adion did not lie, for the contraft of the 
infknt was merely void, and in^debt a^inft him he might plead 
imUl debit. — EcERTON faid it was adjudged in this court, in 
Sdmwuls V. Burton^ that where an infant was bound in an obliga- 
tion, and at his full age he promifed payment, an adion was 
maintainable againft his executor upon this promife: to.which tlie 
Court agreed; for tlie bond which was the ground of it was not 
Yoid, but voidable, and he could not plead non eftfallum^ or nihil 
debet to a bond {a) ; and if at his full age he had accepted a defea- . . -. 
fancc of the bond, this had made it good ; and in the cafe cited the a. init. 48*//^ 
promife was by the infant himfelf, which in confcience lie ought Pop. 176. 
to pay ; but the defendant is in a remote degree. — And it was ad- 10. Co. 43. 
[ jadg&d againft the plaintiff. 



Wheeler againft Thorogood. 



CAtftS. 



P JECTIONE FIRM4:. It was held clearly by the Court, that a ledee may 
*^ if 7. 5. maketh a leafe to JS. to commence two years after, that ?""« his term 
after the two years arc expired, B before any entry may grant his ^^^ix entry. 
term, although the leiTor doth continue in pofleffion. "^* '^* 

5. Co. 1 24. 3 . Bac. Abr. 44.6. Dougl. 461. 



Moody agahift Lewen. ^'^•^ 5* 

In the Common Picas. 
Micbaflmas Term, 29. l^ 30. Elix,. Roll 2529. 

"D EPLEVIN. Upon a fpecial vcrdift, it was found that Trin. A grant of a 
"^ 14. £//z. a fine was levied between Ln-elace and Rutland^ "»*nor is good, 
plaintiffs, zni Fooke and ftvcn others^ detorceants of the manor of *!V^°°?^* *" 'f" 
D. lie. by which Focke^wd. the others did acknowledge the manor, Sfk w Jhc *^ 
&C. to the plaintiffs come ceoy Isfc. They granted it to them, &c. plaintiff for ilie 
rendering rent witli a nomine pccnay and caufc of diftrcfs to Fooke dcforccanti 
in fee, who granted it to Horden^ who conveyed it to the avow- 
ant. The plaintiff traverfcd the rent to Horden modo et forma ^ iic. 
and it was found tYizt Fooke in his grant did recite that the fine was 
\it^\cA inter Fookc znA feven others, plaintiffs, and Lovelace and Rut^ 
land^ deforceants of the manor, and that tlie faid Lovelace and 
Rutland granted bv it the rent, &;c. to Fooke in fee, and he granted 
it to Harden: and, If this rent by rcafon of this mif-recital w^as 
well granted? they prayed the discretion, &c. — It was argued by 
SHUTTLEWORTH/cr/At'/>/t7/w//^, and by W ALMS LEY /br the'defen" 
dant ; and it was adjudged a good grant, for there is fufficicnt cer- 
tainty of the thing granted, and of the intention of tlic parties to 
grant it ; and notlimg is miftaken but the deforceants and plaintiffs 
m the fine, which is not material: and it was adjudged for die de* 
fiuidant, that he Ihould have return. 
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Cmaikoci: baron difcontiiiues the land of ihcfeme^ and takes an eftate to 
andhi» and his wife; the wife is remitted, and fo is the hufband, the 
r^«m/f '^^ cannot fay fo ; for Ihe cannot be remitted, but the hull 

Wo^'iLXT. "^^^ ^ ^''^ remitted, for they arc one perfon ; and this fine : 
be reverfcd in all ; for it is error in law of the court, and the t 
by the fine giveth nothing divided from xhtfeme. And all 
paflTeth from the wife (hall be reverfed in all, for the convcyan 
ni law erroneous. As if a man confefs an a£tion which is err< 
ous, yet againft his own aft he (hall avoid it by error ; and 
(hall DC reverfed quoad the feme only, then it (hall be a fine le 
by the huiband only ; and fo it will be a difcontinuance at thee 
nion law againft the wife, which is not reafon ; and by the re 
falof the fine, a particular intcreft cannot be given to the com 
And if this fine (hall ftand to bind the baroriy then the baron < 
not join in the wxit of error; for a man cannot bring an aftio 
reverfe that which binds him ; but all the books are, they 
join in a writ of error. 

Wr AY, C. J. The baron giveth no more than the wife gi 
with him ; and this was error in Court, to receive the fine ; a: 
the fine (hall be reverfed, but cejjltbit cxecutlo during the lif 
the baron^ then tlie wife (hall not be reftored to her inherit 
living the baron^ which is not reafon ; and here is no mifchie 
any ; for if the conufee liad made a itoSmtnt^ fare facias (hall 
againft him, in which he may Ihew and plead, that it was th< 
heritance of the barcn^ and the conufcc might have pleaded it ; 
if he doth not, the Court will not help him. — And it was a 
wards adjudged that the fine (hall be reverfed in toto. And VVp 
C. J. faid, he had conferred witli divers otlier Jaftices, and 
were of the fame opinion. 



Case u 



Roger AVindham againft Ed. Clere. 



l/AO 

/ 



Aftion upon the A CTION upon tlic Cafe. And declares, That the defcn 
cafelic* againfta -^^ was a jufticc of peace in the county of N. And whi 
i"^*W ^^^ *^"' ^^^^ plaintiff was a loyal fubjeft, &c. the defendant maliciou(l> 
^toz^^r^v^^ tending to deprive him of his good name and fame, did dire^ 
mart for felony, Warrant, and thews It in certainty, &c. to divers con(iables to a) 
without any ao him; alledging he was accufed of the Healing of the horfe of j 
cafation againft by reafon whereof he was arrefted, till he put in bond to ap 
&c* ubi rtvcra he was never accufed, nor did fteal the horfe, 
S.c.i.Leon.187. the defendant did know him to be guiltlefs ; by reafon wherci 
^Keb*^* was greatly difcredired. Upon non culp' pleaded, it was foun 
*! B«M.^3A5. ^^^ plaintiff. — And it was held by Clench and G awd y, the ai 
licom. Dig.' was maintainable. If a man be accufed to a juftice of peace 
170- »S9. an offence, for which he caufes him to be arrefted by his war 

Cowp. i'jz. altliough the accufation be falfe, yet he is excufable i but i 
xI^T^'r*' f^rtv DC never accufed, but the juftice of his malice and 
'j *^* heaacaufehim to be arrefted, it is otherwifc. And tliey < 

a. Hawk. 13?.. manded judgment to be given for the plaintiff, 14. Hen. 9. (< 

' {a) In the cafe of Morgan t;. Hughes^ Jiaft, and not cmftftiintiaL This 11 

ft. Term Reports, 225. thii cafe is denied to tied diiKnfVion. ii . Mod. XS9. Ld. 

• I>el;iw. The atticn (hould have been /iv/- 1402. 3* El. Ccm. 123. Strange, 
fj/t and not f**/* } for tlie injory is fmrft^ 

Havid 
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Havithbury againjl Harvey and his Wife. Cah 3. 

"NEBX upon the 5. EUz. c. 2. f. 12. And demands ten pounds, AfcmccoYmis 
■^ for that he fcrved a proccfs upon the feme as a witncfs, and wiihin the 
aidered to her fufficicnt charges, &C. and (lie appeared not, &:cs ^' ^^*** ^* 9' 
nd upon ilTuc joined, it was found for the plaintiff. — And it was ^'o- ^^' $**• 
Hedged in arrcft of judgment, that he doth declare, that the non- 5^^^ jonesu^d. 
ppearaiice was to his damages, and fhewetli not what damages. j^j^i°,g^^ 
kuo tliat Tkfeme covert is not within the ftatutc, and the charges 5. Mod. 355. 
■Qcht to be tendered to the iaron ; for the charge lietKnipon him. «-omb.449- 
-Lewis. The aftion is not brought for the damages which he '• ^**j^' **^' 
lad by her non-appearance, but for the ten pounds given by the ^ °J>fc.Wr!' 
hitotc.*— Secondly, z/eme covert is within the ftatute ; for fhe may j^^. 
ic the fole witnels. — Thirdly, (he is the perfon punifhable for not 
oming, and the tender tlicrefore is to be to her : and the plaintiff 
tad judgment. 

Hoe againji Mar(hal. Casi 4* 

Hilary Term, 30. Elix. Roll 788. 

r\EBT upon an obligation. The condition was. That if OJbert An imie whe- 
^ Fuller (hall not appear at the next court in Thetford to anfwer ^^^ the obligor 
o the plaintiff, &c. if then the faid OJbert before the firft day l^*^?^^Pj^ 
ilO^oher found furety to anfwer, that tlien, &c. The defen- i^n th^ day 
lant pleads, that the faid OJhart did appear at the next court. The mentioned in 
ilaintiff rcplieth, that he did not appear, et de hoc ponit fe /i^^ the conditioii 
mtriam ; and upon this iffue was joii)ed, and found for tlic plam- ^^^^^ ^^'^ 
iff.— And it was alledged in arreft of judgment, that this was ^^y (^,e'7cconj!*'^ 
nif-tricd; for it (hall be tried by the record, and not per patrlam^ Poft. 579, 
or every appearance is upon record — .But the Court held thc^ Lit, 6. 
rial good ; for it appeareth not that he appeared, and that his ap- j. BacAbr. 
)earance was upon record ; but his plea is, that he appeared at 114. 
"uch a day in the court, which may be, and his appearance not 3.Bi.Com.336, 
entered; and yet by it Iiis bond is favcd, and he himfclf doth not 
ronclude, ^r«M/ apparet dc recordo. And Wray faid, that appearance 
It fuch a day may be tried per pais : but appearances generally (hall 
3C tried by the record. And Gawdy faid, if it be mil-tried, it 
s aided by the ftatute 32. Hen. 8. — And it being the next term 
moved again, and a rule given, if the caufc be not (hewn the next 
lay, that judgment be for the plaintiff. 

Piers agai'fift Hoe. Ca$i 5. 

TTRESPASS. The cafe upon fjpecial verdift was, That a woman Tentnt for life 
•*• who was tenant for life as a jointurefs, takes a fecond hu(band, l^'"^"*^* Jf*^ 
ind they by deed convey the land to Gierke and his heirs, habendum xJ^convey w 
:o him and his heirs; to the ufc of him and his heirs for the life thcufc of /i. 
>f his wife only ; and the queftion was, If this were a forfeiture ? «na his heirs, 
\nd it was argued by PoPHAM/<?r the plaintiffs and Coke /or /A^ fofthelifcofthe 
kfendant.—GKvn^^ held it no forfeiture, and that the words J^'j^^^^'^*^* 
* /or the life cf the wife'* (hall refer to both. For in conftruftion within ix. Hen. 
if a deed, where the words are doubtful, reafonable conftruftion 7. c. 20. 

Poft. 407. 
1. RolL Abr. ?5<- i ^L*©?!. us. 8. Co, 44* J*« Bac. Abr. 497. u WoodH C^. Sa. 

K 2 iici:^ 
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Puis fhall be made ; and when words are in a deed to exprefs the pa 
againji intent, thev fhall not be taken as void ; and here tlie words * 
*'''*• ** tkc life of the w'lfe^ are put in to exclude the forfeiture, an 
fave the citate. And oi this opinion were AVray and Sen 
upon the firft motion, but Clench contra, — But at another d 
being moved again, Gawdy held his former opinion; but W 
and the other Juftices held it a forfeiture. For Wray faid 
the deed at firlt a fee fimplc did pafs, and that to the ufe ol 
feoffee, then the eflate and the ufe are feveral things, and ca; 
be coupled to the words " for the life of the %vfe.'' And W 
faid, he had demanded the opinion of the Juflices of his h( 
and they held it clearly a forfeiture in the words, and that thew 
"yir ///>, ifff." fhaH refer only to the ufe: and it was fo adjuc 

Case 6. Ordcway n^dinft Parrel and Halfey. 

If the principal CCIRE FACIAS brought againfl the defendants, who wen 
pay thcfum re- O upon a bill of debt brought againfl Rnwct ; who pleads, 
ft^^^b^' ^^^^(^' ^^^ principal had paid the money in which he was coudcmiic 
bu* it ca^nnot be' ^^^^ plaintiff, according to the condition of the recognifan< 
pleaded to a Per Curiam it was ruled no plea without pleading payme 
fcire facias un- record. For it was faid, that the condition is, that the defer 
Ids fatisfad^ion ^j^jj fatisfy the debt, othcrwife the fureties would do it. Am 
rccoJd " ^^ ^^ ^ un'derftood of the mofl Sufficient fatisfaftion which 
Pod. 233. record ^ and therefore tliey difallowcd the plea, and wouk 
fuffer it to be entered, or to l^e demurred upon ; and did comi 
* Roli^Abr Gerard, who pleaded the plea, to plead another plea ; othe 
^' ' * a rtlhil dic'it fliall be entered. 
1. Mod. 24. I. Yent. 49. i.Bac. Abr. 218. 2. TennRq>. 576. 

Casi 7. Watkins againft Aftiwicke. 

Where tender ^QTA by CoKE, that it was adjudged, Trin, 27. El'iz. bei 

by a ftranger 1$ iX ^j^^ ^^^^ parties, that where one tendered money upon a 1 

gage for an infant, who was not guardian, nor w'as to Iniv 

1. Leon. 34. interefl in the land, tliat it was admdRed a void tender. , 
Ow. 137. ^ ^ * 

Moor, 222. Co. Lit. 206. b. 9. Co. zoS. a. 5. Bac. Abr. 4. y WM. ^ty, 

Caie 8. Dc Bavoy againft Haflfal. 

» 
In mpmpJU.iov A SSUMPSIT. The plaintiff declared, that in confiderati 
work and labour, -^^ defendant had retained him to ^ro from London to Pa 



onapromiMD Jprance upon his occafions, he aifumcd to give him fo mi 
M mmrlTM would content him ; and allcdged that he went thither, ar 
would twttnt content to take five-and-twenty pounds for his labour; and < 
him, neither the a place he requcfled the defendant to pay it, which he rtfufi 
time or place of CoKE mQvcd in arrefl of judgment, that he fhewed no ti 
bTft^! place when he gave notice of his contentment, and thercfo 
Ante 74, ^^^ 6^^^ ' ^^"^ *^ '^^^ ^^^^^ adjudged, that where one doth p 

to give another twenty pounds upon requefl:, and becaufc n( 
aTcrai'Rqj!*' '^^^ alledged of the requefl, the judgment after verdift was 
j^ * Gawdy, Juflice. The ground of this aftion is the aj) 

but this cannot be certain witliout the party's Scclaration^ i 
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tice IS to make the certainty of the duty, but not to inforce or D« BatoIt 
peach the promife ; and in the calc alledgcd, the affumpjit is no- ^^•"^ 
thing without requeft. But here being only a conveyance, tlie 
■certainty of the time and place is not ncceflary : but this general 
fbrm will ferve, for it is but inducement ; for the contentation is 
"not the caufe of the aftion ; as the cafe in 39. Hen, 6. in debt 
»gainft a fucccflbr of a parlbn for an annuity granted by his predc- 
crflbr, tfo confiUo Impenfo et Impendendo ; and declares, that he gave 
counfelas he ought (otherwile the aftion lay not), but fliewcd no 
phce Where, yet good. 

" Wr AY, C. J. accords ; for the place where he was content is 
not material, nor ifluable ; fofnone can try it but himfelf. Alfo 
it is remedied after verdid : and it was adjudged for the plaintiff. 

Finymore a^ainjl Sanky. Cah ^ 

Michaelmas Term^ 30. ^31. Elix, Roll 174. 

"p\EBT for feven pounds thirteen (hillings and fourpcnce. Upon If a vcrdia find 
^ nihil debet, the jury found that the defendant did owe fix ''"Jx P^^^ <>/ 
-pounds tliirtcen (hillings and fourpence, but fpokc not of the other j^u biVforSte 
twenty (hillings. — And this was afligned for error, tliat the verdift wioie. 
was ill, aijd not remedied by the ftatute of 32. Hen, 8. c. 30. And Port. %^%. 
for tliis caufe it was reverfed. s^j^ 

17. Mod. 5 I. Vent. 27. Cro.Jac.32S. Co. Lit. 227. 3. Leon. 82, Hard. 166.239. Saycr, 36. Strju 
10S9. 844. 887. a. Ld. Raym. 1 520. Cowp. 706. Dougl. 666. x. Term Rep. 239. 447. 

Anmdel againft Short and his Wife. Casi lo. 

Michaelmas Term, 30. W 31. Eliz, Roll ^^^,' 

PRROR, upon a judgment given in trefpafs by haron and/^rw^, Hufbandand 
^ of their clofe broken and corn carried away.— Error affigned, wife cannot 
thatyi'm^ ought not to join, for (he can have no property in the j«nin trefpafs 
corn. 48. Edw, 3. pL 18. 9. Edw, 4. pi, 52. In pcrfonal aftions [^"^^ 
Ihev cannot join. S^*Wd^'te96. 

Godfrey and Coke contra. It is in the election of the haron to 
join his wife in perfonal aftions ; and it may be intended that they 
were joint-tenants of the corn before coverture, or that the/trwt^ 
had it as executrix ; and if the writ by any intendment may be 
good, it (hall not abate. 

G A WDY. The books agree, that for pcrfonal things tliey can- Vide ante 96. 
not join ; but for perfonal things in aftion, it is in the eleftion of 
the hufband to join his wife, or not. — And Trin, 31. the judgment 
was reverfed. Fide 21. Hen. 6. 30. 14. Eliz. Dyer, 305. 7. Hen, 7.2. 



Mu(ket againft Cole. 



Casi 11* 



A SSUMPSIT. And declareth, that in confideration the plain- in an adiion to 
'^^ tifF had paid to the defendant forty pounds for the debt of recover dam*- 
7. Mujket his fon, the defendant affumed to deliver to him all the ^J^^^^^^^j 
bills and obligations in which the faid 7. Mujket was bound to ^^^'^^Xv/^ rTir 
him ; and alledgeth infailo a requeft andf denial to deliver, &c. need not be 
and upon non affumpfit, it was found for the plaintiff. — And it was fpeciaUy ibewa, 
moved in arrcft of judgment, that the plaintiiF had not averred 

K 3 \5ftax 
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MosrBT that the defendant had any bills or obligations of the faid J. Mup 
mgatn^ ir/ in his hands ; and if he had none, die plaintifF was not dam* . 
*'''*' nificd. 37. Hen, 6. />/. 29. ig. £//>. Dytr^ 356. l^ 207. 

GODFKZY for the pla!ntiff'{^'\d^ thatwhcnit is*allcdged,tnatherc-. - 
quired the defendant to deliver them ; in tliis it is implied, that hi j 
had fome bills, fee. and tlie plaintiff need not (hew them fpecially, 
Gawdy, Jif/iice. The plaintiff is not to recover the bills, 
&c.but only damages, and fo need not alledge what the deeds were; 
as the cafes in 47. EJw. 3. pL 3. and 46. Edw. 3. pL 4. the dif- 
ference taken where he is to recover damages, and where the land, 
And here it may be given in evidence what bills, &c, he had : ^ 
the plaintiff had judgment. 

Cah II. Knight againft Jermin. 

Set the Commencement of this Cafe, ante 70, 

Anaftiononthc jT was now moved again by Coke. And he faid, this maliciopt : 
cafe will lie 1 intention and endeavour oefore the bill exhibited, is to be pu- 
fS! for a'l^Sn' niflied, although theindiftment was lawful to be preferred by any 
cioui profccu- one for the queen. The words here, and in a confpiracy, arc 
tion. all one ; and as a writ of confpiracy lieth againft two, fo here 

Ante 70. againft one ; and it is here allcdged to be done maliciouily* And 

here he caufcd the indiftment to be written before he came into 
f, N. iB. 1x4. the court, which is not the office of a witncfs ; and where malice 
Cro.j4ci3i. is, his oath doth not excufe him; but if he had done it by the 
^^1* .. -. command of theCourt> it had been otherwifc. 21. EJw. 2. 17. 
,.RoU.Abr. y. J:„. 20. ^«. 6.5. ^ ' 

% R0Jl.Abr.77. CjAwdy, Jiijllce. If the defendant did it upon goodprefump^ 
Cro.Car. 15. tions, he ougnt to plead them ; as that he found him in the houic, 
9. Co. 56. t^c. or thq like caufe of fufpicion ; but no fuch thing is pleaded, 
1. Hawk. 347, 0therwife every one (hall be m danger of hjs life, by fuch malicious 

Id.Riy. J78. pw^^ccs- ^ 

T169. Wrav, Chief Juftlce^ agreed. 

Stra. 193. 

5. Bl. Com. J34. Wood's Inft. 4x4. i. Term Rep. 493. 535. 548. a. Term Rep. 115. 
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Trinity Term, 

31. Eliz. In the Qiieen's Bench'. 
Sir Chriftopher Wi;ay, KfU. Chief Jufiice. 
Sir Francis Gawdy, Knt. ^ 

John Clench, Efq. I Jujiices. 

Robert Schute, Efq. j 

Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 

Brooke againji Doughty. 

Hilay Term, 3 1 . /^ Lz. Roll 79S. 

CTION for words, for calling him " a perjured pcrfon, To fay of 
** and that he was forfworn in the court of rcquefts, and *"o'*»«' that *«h5 
" that hefhall (land upon the ftage.'' '1' he defendant pleads |^**j*^';;j*;j 
lot guilty ; and it was found, that he fpoke none of the words t^/v^V' ii^ 
ut " that he was forfworn in the court of renuejls,^* And the ports perjury, 
ueftion was. If thefe words were aftionable? — Coke moved, that Port. 197. 394.. 
>r faying a man is forfworn, no aftion lieth. And in Trin. 28. Eliz, ♦J** 573- ^« 
ctwcen Htrne and Haxe^ for faying *' he was forfworn in the court"^ ^' ^^' 
of IVhiicburch^^^ no aftion lieth. And in this term in the com- Cro. jac. 190. 
ion pleas, between Samms and Cozvholty which is entered, Trm» »• ^^^* ^'^^ 
8. Eliz. Rot. 636. for faying, ** he had proved him forfworn in the ^^^* 
queen's bench," no aftion lay. — But the Justices (Wray 
cing abfcnt) held the aftion lay. And for the cafe oi ffhitchurchy 
rAWDY faid, the reafon was, becaufe it is a bafe court; of which 
lis Court Ihall not take cognizance. But the court of requefts is 
court of which this Court fhall take cognizance. — And in Mich. 
I. vff 32. Eiiz. the cafe was moved again ; and by confent of 
VRAY, judgment was given for tlie plaintiff, but tlie damages 
ere abridged. — Nota. Daniel fhewed apreccdent, which was 
rin. 23. E!i%. Rot. 882. between FoJier^cc\A Thome [a) y that for thefe W lUoo-iiy. 
ords, ** Thou wert falfly forfworn in the ftar-chamber," an 
iion did lie. 

Toft againji Tomkins, Caic %. 

Trinity Term, ^o. Eliz. Roll ^2$. 

rHE cafe upon fpecial verdift was. There was grand-father, ^ ^J^^^^^*""' 
father and fon ; the grand- father tenant for life, the re-'^^^^^ 
ainder to the father in tail. The grand-father maketh a fcofF- tenant in tai^ 
cnt to the ufe of himfelf for life, remainder to the father in fee ; who has never 
len the grand-father and father infeofF the defendant. Xhc*'*^^^^'^ 
jeftion was. If this were a difconti nuance ? CoKE/<?r '*' /^/^/w- Jhc aJtail^' 
fi and Godfrey /<?r the defendant. — Gawdy and Schute held i»oa"8a7. 
clearly a difcontinuancc ; tor when the father in remainder en- 
rs to make a feoffment, he is remitted by reafon of the forfeiture^- ^»'- 339- 
)mmitted before ; and by this had gained the poileilion, and it is ^*^j 
ilv his feoffment, and fo a difcontinuance ; for both cannot have \\ LcoiI.tiV. 
)ifefrion. Clench contra. For the intent of his entry was to 1! Roll. Rep.* 
in with the other ; and his intent appears, that his and the '*'• 
•and-father's eftate fhall pafs together ; and this explaincth it, ^' ^^' ^*'' ' 
At he will not enter for forfeiture, and fo is no difcoutiuM^wet, Ei 'cli„i««.n«i. 
ffaur/ur/* a^/fU Wray. 1 * ' ^ 

K 4 IkcrjX^ti 



^P Trinity Term, 3i.Eliz. In B. R. 

Ca« 3. Boyton (igairijl Andrews and Simpfon. 

Hilary Term, 30. £//«. Roll 1^6. 

What requea is 'TvEBT upon an obligation. The condition was to make an af- 
[hf'^'^im- furancc to the obligee of (pertain land before the loth March, 

anyTfaco". ^7* ^^'^' ^^^ '^ *^ fortune that the obligee refufe to accept the ^ 
vcnaiu. aflurance, and ihall make requcft to have lool. in fatisfeftion of !^ 

it ; tlicn if upon fuch requeft within fve months after he pay . 
1. Wood's Con. the lOol. that then, ^c. At the day he refufed the alTurance, ani 
394. 440. aften-vard, 27. Eliz. he maketh requeft to have the lOoI. If this 
requcft were fufficicnt for the time ? was the queftion upon de- . 
murrer. — Upon motion without argument, the opinion of the » 
Justices was, that a requcft at any time, during his life, was good; ■' 
and he is not reft rained to make it at or before the day the 
affurance was to be made. And judgment was for the plaintiff. 

Cas«4. Coteford ao^ainjl Peafe. ^ 

It u a tcood «•. PROHIBITION. The plaintiff fueth the defendant for tithes 
dus ior one A j^ fpecie of certain paftures in A^ where he was parfon. The 
P^^^'^P^^ defendant to have a prohibition furmifeth, tliat he was an inhabi- 
tothevic^ar o"**^^^^ ^^ ^- ^^^ ^'^^^ ^^"^^ ^^^ ^^ mind every inhabitant there that 
another pari/h, had paftures in iV. had paid tithes for thejn to the vicar of 5. and * 
&c. that the vicar of 5. had paid to the parfon of N. two-pence for 

i.Eq.Caf.Ab. every acre. — The Court held the prohibition did lie, and that 
367. the plaintiff fhall declare, and the defendant may demur to it if he 

^*^Pcct'w-ii ^^^^ '» ^^^ ^^ ^^ *^ '^ ^^ ^^^ prcfcribcd to pay two-pence for every acre. 

572. Do«gl. 204,105. I. Term Rep. 427. 

cas2 5. Botham & Cooper againft Lady Grefham, 

Prchibition. PROHIBITION. That ftic fued them in coArt chriftian for 

Ante 71. *^ tithe hay ; and furmifed, that time out of minj they had paid 

Poit. 306. to the vicar there four*pcncc for the tithe hay of every acre. — 

Coke moved, this was not good, for here modus dedmandi ih7\\ 

not come in queftion; but he ought to plead it in the fpiritual 

court, that it appertains to the vicar, and not to the parfon ; and 

if the vicar fue for tithes, there modus decimandl fhall come in 

queftion. — ^nd a confultation was granted. V, Cafum pr^^cedent, 

c^5i 6, Gomerfal agabijl Bidiop. 

Hillary Term, 3 1 . Eliz. Roll 751. 

tJ^n^^tL^' PROHIBITION. The plaintiff furmifed, that he fued him for 
^Pi^^vlik'Iit' ^^^^^ ^^ ^^y» whereas there was an agreement between them, 
r/u.a/;(M,inpro.that for tlie fum of fcven {hillings per annum he promifed him, 
hibition, is fatal that he /hould have the tithes of this land for his life: and in his 
to the whole declaration he faid, that for this fum the defendant let him his 
Co^^^rf?^. ^^^^^^ ^*°^ ^^^^' — -^"^ f^^ ^^"^ variance t he Court held all to be ill, 
I. T«m Rep. for the furmife is as the writ ; and if there be variance between 
417. 656. the furmife and declaration, all is ill. 

A difchir^ GooFREY faid, it had been ruled in Pnulleton v. Hunt {a), that 

from tithes may an agreement between the parfon and the parilhioners was a good 
be by parol, caufe to grant a proliibition, for the fpi ritual, court cannot try it: 
Pdft. xS8. j^j^j ^Yity will not allow the plea. 
Cfo. Jae. 137. 3. Buir. 1373. 

(«) I. teoo. jiS. 

Stedman^s 



Trinity Term, 31. Eliz. In B. K, 137 

Stedman's Cafe. Cau 7. 

iCTEDMAN was indified upon the 5. Eliz. c. 9. for perjury; Anindiamcnt 
^ and the judgment was. That he was examined upon certain ^^J^^^^'^^^^ 
Nicies in the ftar-chamber, and ^h^^ falsi et voluntarie tlepofuit^J^f^'!^^^^ 
MMki Ihcws not in what matter he fwore falfly, nor in what aftion ; was fwom. 
and the oath was in the ftar-chamber in Middlefexy and the indid- ^'oft- 148. 

ment in Stafford. And he was difchargcd. ^^"5^- 'S^- 

-^ ^ i.T. Rep. 69. 

Richard Thomas's Cafe* Casi 8. 

TJE was indided upon the 5. Eliz. c. 9. for perjury ; and recited "^^ ftaiuteof 
-*•■' the ftatute, That if any be fworn, &c. in any court of record, P^^Wmurt be 
whereas the ftatute doth mention them fpecialiy, &c. Alfo that ^ntc ,^^^^^ 
mpud caftrum Lincoln, false depofuity and fhews not in what county Poft. 147.' 
Accaftlewas, &c. And it wanted the conclufion, ct Jic falsi et ^^^ i^^^^ ^^^ 
V^luntarii perjurium commifit^i^c. And he was difchargcd. 214. 

Sho. 190. Sav. 43. Holt, 534. Skin. 403. i. Hawk. 318. *• Hawk. 321. 

Lenthal's Cafe. ^^s^ 9- 

T ENTHAL was indifted for the murder of Co;&^; and the words iJ,"!"^^"'^"^ 
'^-'werc, Inquifttio capta apud Hertford, bfc, but ihewed not in what c^*iIJitr»t 
what county Hereford was, which Ihould be of neceffity ; for the was taken, and 
coroner or jufticc of the peace cannot take an inquifition out of where the of- 
their jurifdiftion. Alfo it fhewed not the place where the ftroke was ^"^® **^°^c* 
given. — ^And for thefe caufes the indiament was held to be void. ^ * ^^^" 73^' 

2. Hawk. 259. 265. 314. 362. 3. Bac. Abr. loi. i. T. Rep. 69* 

Gollcn's Cafe. Cas* io. 

/^OSLEN was indifted for the murder of Afarfum; and the in- indiament 
^^ diftmcnt was. That percujftt in brachia fua dcxtra. — COK£ quaflicd/or 
moved, that this was /i^' i^/iw, and without fenfe, or certainty **^ ^^* 
where tlie ftroke was, and (hewed not where the party died of the q^ ^^^ ^^ 
ftroke ; for it was, " and fo of it eo injiante die obiit.'' — And tiie Poft. 231. 
opinion of the Court was, that it was vicious. 

Kirkby againjl Coles. Ca» „. 

Hilary Term, 31. Eliz. 

A SSUMPSIT. And declared, that whereas a certain commu- where mutual 
•"■ nication was between him and Cooper^ for the niafting of cer- promifes are 
tain hogs for the plaintiff; in confideration that the plaintiff gave n»adeat the 
to Cooper three fliillings for every hog well mafted, the defen- ^^IT*^ 'l'"^'.!!'?. 
dantaffumed that they fhould be well fatted, and redelivered ^o'lj^^^l''™ 
him ; to which promile he giving credit, did deliver to Cooper one 
hundred and fifty hogs to be mafted ; and for that fifty of the hogs Hob. gs. 
which were not re-delivered to the plaintiff, he brought his aftion. 2. Jones, is%. 
—After verdift, Tredway did alledge in arreft of judgment, '• ^^"- «^6. 
that there was no confideration to charge the defendant, for he ^^^' *9o. 
had no benefit. But Godfrey alledged for the plaintiff, that the 
promife was die caufe.of the contraft, and being made at the time 
of the communication it fhall charge him ; otherwifc jjcrhaps, if it 
were made at another time. And it was adjudged in Smith v. Ante 41. 
Edmunds^ wh^re two merchants were indebted one to tlie otlier, 



15^ Trinity Term, 31, Eliz. In B. R. 

Kt»ic«t and they af;recd to deliver all their bills and bonds into the h<' 
•r*«'* of the defendant, he did aflumc, that he would not deliver tl 
"*•*** til! all adtions were determined between tlicm; and notwithfla 
ing he hid delivered to one of them,, and the other party broi 
his aftion, aiul ir was ndjiidged maintainable, yet he had 
h9iicfit by kecpinj^ of them ; yet that was not material ; for 
action was pronr^ded upon the promife and deceit : fo her 
And of that opi?iion were Wr ay artd Clench, becaufc the j 
mife was at the tijiie of the communication. Gawdy, Juj 
was of the contrary ©pinion. 

C'^" J»- Warcop rjrrabrf, Morfc. 

^umpjitMvii) A ?Sr3.irSTT. And declares, that in confidciation he 
l« on a promife x\ bought of the defendant three parcels of land upon the i 
Af)»Kh'niX^af J^^^'-'^^^^f he afterwards, viz. 19. I) ccem hfr f zffamtd to make 
mtheriic/ ^ fuir.cient aflTuraiKc thereof before fach a day. After ver< 
Ante 94. GoDjREY moved, that the conlideratlon was executed. — Bi 

v.as adjud[:cd for the plaintiff i tor the affurance was the fubftj 
i*cl)m?i;fi?. ^* ^^'^ ^^^ ^^^^ matter, 

142. 1. B»c. Ab. 170. 

Casi 13. Scretton cigainji Tayler. 

The Attorney T N FORMAT ION upon tlie ftatutc of ufury, tarn pr^fiipfo ^ 

Ccncraj cannot 1 p^Q reghij. The quecn's Attorney entered a non vult proJ< 

enter »»»//# ^^^^ ^j^j^ ^^^^ j^^^, pleaded in bar againft the informer for aU ; 

a£Hor!Jr/.!w, ^^ being moved in court, Wray held it Ihould be no bar. 

except ior the PoFTiAM, Jitomey^ alledged, that it cannot be found in any 

r.ng> part of cord, that the party had proceeded, when the Attorney had 

p *iL^"«^^^' ^^"^^^ a non vuit prcffe^ui. For thev do it not without great cc 

^ ^ ^' deration, when the mformation had long depended, and notl 

1 Roll. Rep. ^^"^ *" ^^ ♦ ^"^ *^ '^ entered for the cafe of the fubjeft, tha 

,36 Ihould not be grieved without caufe ; and it is not againft rja 

ii.Co. 65. b. that in perfonal fuits the aft of the one plaintiff Ihould prejt 

3. inft. ic;4. the other. And here the queen is the principal and firft nar 

1' HawiTp c!^"^ if it wcTt pro domtna ng'md tantum^ it is clear fhe might 

c'sc. f. 21. charge it; and the replication Ihall be in the Attorney's nameo 

ju Hawk. c. 26. and therefore, after pita pleaded, the queen is only party 

f. 64. manner. And it was adjudged within thcfe eight years, th 

Covvp 611. ^Y\Q inforiTicrbc non-fuited, the gue^n cannot proceed \ and bj 

c»R • 239. f^LVCic reafon, where the queen will not proceed, it bars the pa 

and the records of all times warrant it. -^ But at another 

it being moved again Wray faid, they all held that the *e 

was no bar to the party ; and that upon conference, Andeb 

and Man WOOD were of the fame opniion, that the party is 

barred by the queen's not proceeding ; for in that the law gi 

the party the moiety, the queen cannot difchargc it. And W: 

and Gawdy denied that the non-fuit of the party did bar 

queen. — And it was afterwards ruled that the party is not bs 

by this entry. 11. Co. 65. b. 

Case 14* ^ ' Perry againjl Soam. 

Michaelmaj Term, 30. bf 31, Eliz, Roll 482. 
t^d^T^snJo PROHIBITION againft the defendant, parfon of the chun 
ior*jtrcen'tarM Sherr'ing in EJfexy for that he liad lioelled in the fpir 

eat before they are ripe, and ?ivfn to milcb kine^ and draft tattU, is goo<^ \ but a imdms to p:y lb 
fjT every caff^ lamh, Jlae^'t In lieu of tithe for aU Ary ottU, jl:e«f » «k^ 'BWtl^U^, V\ ti«dl» ^ Leo 
Saab, 27^, ^, Ld, Ruy, 1159. 3, Com. Dig. ^^. ^o- 
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t for tithes of green tares eaten before tliey be ripe ; for tithes pmr 
^rbage of dry cattle ; for tithes of (heep bought or fold ; and agaim^ 
:hurching8 and burials. He furmifed, as to the green tares, Soaj«. 
in the faid parilh they had not fufficient meadow or pafture for 
r draft cattle and milch kine ; and in confidcration tliercof 
• had ufcd time out of mind, &c. to pay the tenth fhock of their 
tares ; but for the green tares which were eaten before they were 
, in confideration they gave them to their cattle, they were dif- 
■ged of tithes for the fame. — As to the herbage for dry cattle, 
[urmifed, that every parifhioner . there who had milch-kinc 
calves under the number of feven, (hall pay for every calf he 
s one half-penny; for every one they kill one penhy; for 
y one they fell the tenth penny ; and if he have feven or 
ve, to give one in fatisfaftion ot tithes of them and all dry 
ie. — As to the tithes of fheep bought or fold, he fCirmifcd, 
: they paid for the lamb one half-penny, and for the wool and 
:e or the fheep one penny ; and for all {heep bought or fold 
veen the Lady-day and Lammas^ to pay four-pence : and to the 
lue of the year faith nothing, nor to the churchings and 
yings : and for that it was clearly held ill. — And to the firft, 
K^ faid it is no good furmife ; for he may as well prcfcribe to 
lifcharged of hav given to his cattle, and it is a prefcription in 
Jedmandp ; ancf he doth not prefcribe for all tares, but for 
fe given to his cattle ; and hath not averred they were given 
liis cattle ; fo purfueth not his prefcription, as 10. Edw. 4. 
u is that he ought. To the fecond furmife, it is not good ; 
he alledgeth not that he had calves ; for if he hath no calves 
dry cattle he pays notliing, and it is uncertain whether he 
1 have calves or not ; fo it is an uncertain thing for a certain 
jr. And laft term it was ruled in the Lady GreJhanCs Cafe^ 
:re one prefcribed to pay yearly by the hands of two perfons in- 
iting in fuch houfes, four-pence to the vicar in fatisfa£tion of 
tithes, it was adjudged ill ; for the houfes may decay, or none 
in them ; fo nothing Ihall be paid. — As to the firft, the Court 
1 it a good furmife ; for Wr ay, Chief Jujiicc^ faid, the matter 
[le want of meadow and pafture \ andf if he had faid, for want 
neadow and pafture they had ufe to eat their meadows with 
ir cattle, and for fo much as they did eat to pay no tithes, it 

been good. But for the fecond, the not averring he had cro. jac. 47. 
'es, this cannot be good ; and the others are not to be def nde .. 
erefore for all, except the firft, confultation was granted; 
for that they would advife. 

Englifli againft Pellitory Tayler & Smith. Cah 15. 

Michaelmas Term, 30. ^ 31. Eliz,. Roil ^zi. 
RESPASS for aflault, battery, and wounding. Two of them The npUcation, 

pleaded, tliat they were leffees of certain lands ; and there were " ^ i^i^riufuis 
am pofts upon the land, and the plaintiff would have taken " J^?^j^*-(r' 
m away, and they gently took them from him, &c. The third » t^^Wna 
ided, that he came and found them contending for the pofts, juftificatioai, 

be paited them, molliter laying bis hand upon the plaintiff. i>y diffbront de. 
e plamtiflF repli^th, de injuriisfuis proprii$ abfpa tali cauja ; and ?"***JS "* *• 
ndfor him. — ^Harrk moved, that tliis was no iffuc; for thcjl^^t^ 

^\acccw^ 
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Ehomsh phinf IfF ojieHt to have made fcveral replication Jf, and ahrqT(f tall 

«^rtf.^^ ^^^ j^ j^^ jji^^ j^j jjjj — Tijt: C'ourt faid, though it be no 

Tay I. r X tc ^'^^•" ^*^ pleading, yt-t by rfafonable conftruftion thcfc words c 

Smith. '''•'' ctiufi bcinc: )towen cr-f/rrOium, fhall bc referred to every c 

and fo the pleading fl^all be maintained : and judgment was ] 

for the plaintirt'(^y). 

(«} Sec 4. Sc 5. Ann. c. i6. 



Case i. Sir Tliomas Cecil againft Harris. 

In thf Commcn Pleas, 



If •• hvy per 
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Trinity Term, 29. Elix. Roll 823. 

'PvEBT againft the defendant as executor for the arrcarag 

-■^ rent in time of the teftator. He pleaded levy per d'ljlref^ 

fcc'bi.aded to ^^^^ 'detinet, Uj)on ifluc joined, it was found by verdift, t 

dciu k)i rent, ftranger who was the aflignec of the term, by the executor 

ar.d it be tcund paid the rent to the plaintiff, who had accepted it ; but nc 

the rent was trefs was taken for it : and. If the plaintiff Ihould have judg 

r'iv?^./i"^the "P^^ ^^^is plea? was the qucflion. — Anderson, Pkriam 

T«r(iai$fo^the^^^'^'^"•^^^ beld clearlv, that judgment fhall.be againft the j 

defendant. tiff ; for the fubftancc of the plea is found with the defendant 

Pofk. 157. 209. it is found the rent is paid ; lo non dctlnet the rent ; and the 

*3*- ftanceis upon the non dctlnet^ and not upon the Un'tnv by dlftr 

Walmsi.ey held ftrongly the contrary, that the fubftancc c 

Douel. 666. P^^^ *^ upon the levying by diftrefs ; and if it be found it wa 

I. TcrinPscp. levied, the rcfidue is not material ; for this is the matter tra^ 

^36. 659. bic; and upon this is the ifTue, and fo is 4. Hen.6> and 33. Jb 

But the other Juftices clearly againft him ; and Ande 

denied the book of 4. Hen. 6. and faid other books are againl 

Caii 2. Sutton's Cafe, 

Inc>dmcnt "pjECTIONE FIRRL^, And declares of a Icafefor years 
byAUjjft^^Mr,a±lt to him the plaintiff by the defendant himfelf. Upor 
•*'"^ fi'a r^i S"il^y pleaded, the jury found a fpecial vcrdift, that the defei 
an/ihat thSTkfl li^^ nothing in the land when he made the leafe to the plai 
for had noil.- and that afterwards he entered upon the plaintiff; and the 
ternUn \\\m finding the whole matter at large, the quefiion was. If his 
land demifcd, ^,35 j^wful ? — AxDERsoN and Periam held clearlv, tha 
yciihepJii.nt»ff ,^.^^.^ Ihall lecover; for this i« a good leafe, andmterei 
nicntjtorajury tween the parties, 10 that the leflee may enter, and the othci 
may hnd n\\ not put him out ; and when he hath right and intereft, he 
ipppei onxhz iiave his aftion ; and this may as well bc found by the 
^Ttc"' '^'' ^l^o^gh but a matter of eftoppel, as any other matter. 
Pod! 309. Andf.rson faid, it hath been adjudged, \\ J. levy a fine to 
his own land for years, and B, is ouftcd, A. fhall have an s 
Co. Lit 117. a. jj^j ^hcy faid, the jury in any cafe arc bound to find an cftc 
Crrcal^rto. ^^^ ^^ PleadaPs Cafe, bccaulc they would not find an cft< 
}• Co.4.'b. ' thty were attainted. — Walmsley held the contrary; for b< 
4,. Co. 53. a. matter of eftoppel, and the jury being fwom to find ver 
1. Lcor. ao6. fa^i^ thcy fhall not find an eftoppel: and the jury having 1 
*' L'uiid' *^ *^ matter at large, and the truth appearing to us that the ] 
]\ stik. a767' ^ff h*l not right nbr caufc of a&xon but by eftoppel, wc 
,ptBacAlh44u $• l^^c. Ab. jr j. Cowp. 601. si^* i*Tcnn Rep, 86, 701, «• TermRcp. 
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j^dgc according tx> the truth of the matter. Wyndham feemed Swttoh'i 
' to agree with him, tliat it ihall be adjudged according to the truth Case, 
j^ die matter: and thereupon Peri am faid, they would know 
• ihe opinion of other Juftices; but faid privily there was no great 
queftioli in it. 

Marler againfi Wright and Green. Case 3. 

Int. 30, ^ 31. Eiiz, RolL 803. 
i pJECTIONE FIRMiE. The cafe was, i?^/w«;;^ bilhop of ^,,5^,^,^,,^^^ 
•*— London made a leafe 6. El'iz. for twenty-one years of land for three rws 
part of his bilhoprick, rendering tlie ancient rent, and afterwards ccncurrentwiih 
was tranilated to Tork ; and 17. Eliz, Edwin then bilhop of London * ^^^« '^ " 
granted the land to three for their lives, rendering the ancient ^^J^^- 
rent : the leflce attorneth, the dean and chaper confirm the l^afe. void, ** * 
Edwin was tranflated to Torky and John now bilhop of London made 
a Icafc to the plaintiff. The queftion was, If the leafc for three Co. Lit. 45. a. 
lives, being confirmed by the dean and chapter, was void to bind h^"^* '^^^ 
the fucceflbr by the ftatute of i. Eltz. c. 19. the leafe ^^^r years *j^*^^' 
being then in cffc f — And it was adjudged, that the leafc for three 10. Co! 6z, 
lives did not bind the fuccelfor. And the principal rcafon was, 3. Com. Dig. 
that by the words of the ftatute, upon Icafcs made by bilhops, the -S'* 
ancient rent muft be referved, and yearly payable ; and in this ^* *^-'^ * 
cafe, the rent referved upon the grant for three lives in rcverfion, 
although it be due, yet the fucceffor had no remedy for it, during 
the leafc for years, by diftrefs or by aftion of debt, being referved 
upon a leafc for life ; nor by affife, for he had no fcifin ; and lb 
It is not due or payable, according to tlic intent of the ftatute. A nd 
the plaintiff haa judgment. 

Smalwood and two others o^^aiiifi the Bifliop of Caie^. 

Coventry, &c. and Marfli. 

QUARE IMPEDIT brought by the plaintiffs, as executors of a ^ir^r, ,*,»/»- 
^ ff^iUiam SaUy for not fuffering them to prcfent to the arch- dit livsbyesc- 
dcaconry o( Derby ^ which became void in the time of the teftator, cu tors for dif- 
and belonged to him, and after his death to the plaintiffs, to pre- [^n?ir"7oar* 
font; and the writ and count fuppofed a difturhance to the tefta- arcjl^leaconry 
tor in his life, /;/ nunc rctardutionem executiouh tcjhimcnU pyadtc:\ void in the time 
And it was demurred upon it. — Firft, becaufe the arch-dcMConry ofthdrtcftatorj 
is yet void ; and fo they may have an aftion for the difturhance to ^^ !^-^'7^"^,^ 
themfclves. Secondly, there is no fuch writ in the Rcgifter. ;^f^^*J,;"J^7t 
Thirdly, here is a double difturhance, to the teftator and to them- (hall abate, 
fclvcs. Fourthly, the difturhance to the teftator is alleclged to be Poil. 207. 
in retardationcm cxecut'tonis tejlament'i^ which c;in!U)t be ; for in the 
time of the teftator there Was no tcftament. .ij. Ediw 3. pi. 40. Co. Uc. 3v4- 
4. This is not an aftion given by the ecjnitv of the liatutc of 
4. Edw. 3. c. 7. 5. Fifthly, an arch-dcaconry is fuch a fpiritual pro- 
motion for which an aftion lieth not ; for it is a fpiritual oifice and 
fun£tion,and hath no certain place to be indufted in ; as 24. Edw. 3. 
pi. 42. where this queftion is glanced at there. Vide 50. E.dw. 3. 
//. 26. 39. Edw. 3. 21. 1 8. Edu;. 3. 9. — And it was refolvcd, .* 

that the writ fliall abate. Anderson faid they were all relblved, 
that as the writ is brought, it fhall abate ; and yet they agreed 
^at a fpecial writ liedi in this cafe for the executors. And die /^NScetMscaf* 
principal rcafon of their judgment was, becaufe the writ was in rfviv^, i»jft? * 
nunc retardationemt which cannot be of a difturhance iu tSxt \3fc ^i C^-j, ' 
thateifcitor/'^;,. 
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Caie f. Garrets againji Fulwood. 

l^xJlf^o'^^^t%^'^ ^'^ ^^^^ by THE Court, that the 5. Eliz. i 
cwTund^cri- " I ^^^^^^^ ^lot Only of cxcommunication for crin 
minal. 1" any other fuits there for legacies, probate o 

Cro. Jac 197. other caufe there. 

Caii 2. Matthew againft Haflcl. 

Michaelmas Term, 30. ^31. Elix, Rol 
. .^ .^^ TERROR of a judgment in ejcdione firma ^i ; 
in^cjpamait'for wherc judgment was upofi confcffion of th 
the writ of error afligned was, thaj a writ of inquiry of daj 
enquiry. and no day given to any of the parties to be ' 

Dougl. 198. ^g return ; for tlie entry ought to be, Ideo > 
pradl^is^ or at leaft to the plaintiflF; fo that 
nis judgment. — Sed non allocatur ; for the defi 
day, and the plaintifFis to attend at his peril 
in the common pleas, but it is otherwife in 
•*^o<fricuptrtt . The fecond error, the judgment was, tliat ; 
•* fKiffefonem'" fnint pr^dMj where it Ihould be quod recupei 
menf'i^c-^^-' *^^ ^^^ books.— But THE CouRT held it al 
^^^ ^^ ' aftion, he is to recover feifin ; fo in a pcrf 
F. n! B. 120 poflcflion ; and the writ is habere facias p^JJcJ/ 
Co. Lit. 28 5. was affirmed. 
Savil. a8. 3. Mod. 249. 5. Mod. 285. 

Caie 3. Long againji Wood! 

'•tdement (hall TTxEBT Upon an obligation, which boj 
• ^ ^r\A it vraS for payment of a leflcr ft 
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ucl^^ plainrifFafrcrwnpjN ni«=-\ss t!^e. value of every quarter, it 1 

BA^csHA'-r. intended Iv: ihral pav arv-oroi ifj to that rate, and fuch 

Cro. Car.V- ''^"'^/V'*^ ^"^ i;o(>d.--'l'iiird, 'J iicrc nre two iflues ; the one, p 

Cro!jac.263. ^^^^ cthcr, ;.3>/ ^./AV./^/;/ ; aii.i tlic jurv find for both, qrdU al 

370. whereas they ihoulu lind for one, he did not pay ; and for th 
I. Roll. AS. 14. that he did aUurae. — Ijut hcriufc upon the ^orfe of tlie pojli 

I Mod*^^ pcared that the jury found both iliues againft the defendant 

Hai(i^3.*^' IS but the mifpriiion of the clerk of alii zes, the record ' 

YHv. ir^4. hailed to hijn to amend it ; which he did: and the pjain 

1.LCV.3. ss. judgment. 

3. Bl. Com. 161. Aiut, 112. I. Salk. 47. 53. 

Casi 22. Sir Anthony Snirlcyn a^^iihifi Albany. 

h'.'uir.' Tfnr, 31. £I:Z. Roll 66%. 

Whit is a fuf- A SSIJMPSIT. The {.hiiuiff declares, that the Ear! of 
ficicnt coniV/fc- -^^ granted to him a rv.nt oi forty pounds out of the m; 
ration to fn^)- ffh-ajv^ton, and after conveys the manor to the defends 
/u^HifiTioiz hi"^ heirs ; a*id that be 2^, Atari, 2"'. Eliz, promifed to the 
rcntchar^e tiff, th.it if he would lliew him a deed by which it fhould 
gr-<mcd out of that he was to pay the rent, that he would pay to him all 
a .Tunor. xcAX<, of it, and all that Ihould be arrear after ; and alledges 

' ■ •' ayrh /'//.y, 27. is/Vz. fliewed a deed to the defendant, by w 

J. Leon. 29-. ajMYHicrh thi'.t he ou-;ht to have the rent; and for eighty 
Cro. Car.ro. aricar fo] two years lail pall, lie brought his aftion. The 
i.Dac. Ab. 170. ciant ]5lcatls, that after the promifc, viz, 2d July^ 22. E 
a. Com. Dig. piaintifi' entered into the manor, and let it to J, S, for year; 
plaintiff rcplicth, that ill Dcamh, 27. Eliz, the defend 
entered, and for the a! rea!\i^es after he brought the aitioi 
upon the re-entry the iillie was joined; and found agai 
defendant. 

(ii.\^y\\.Y.. ferjeaut. took divers exceptions to the'dech 
— r iril, b'.caufe by the entry hito the manor, the promifc 
w?!^ hclore, and the ac^tifui upon it, is fufpended ; and bein 
lufptiuicil, it is gone for ever. 
Cro. Car. 373, W'kav, C\ J. The a<ftion is brought for the two laft 
whicji were aft«.r the re-entry, for which he had nocaufe ol 
before; :}Wi\ tiKicforc cannot be fufpended omrin-). 

G A v%- ]->','. It is not ::::itc:ial when the arrears were di 
the caii.e of ndtion, '* tlic promife,'' was then i>t effc\ which 
pcnc'cd if tl'.e cau'.'e be fo ; i)ut JuMe liie ([(fifry^pjh is collater 
IS nor fr.l|):ndcci hv rljc entiv iiito the manor: for it is not 
out o; tl^e land : but if the plaintiff had reltafed all aftions 
Co. Lit, 292. b. ^1^^ ^^^^ y^y;^^ ihivvn, and tlRn the deed is ihcwn ; yet the j 
fhould be bailed, for the I'-romife was before the reJeafe. 

l-^erond exception. Hecau-e the ueed was not Ihcwn in cc 
ent tijnc ; for it was five years after, and fo divers arrcarag 
— .Siy/ von w'hjaitnr ; for it is tht better for the defendant, the 
the time is liefore the fhcuing of the deed : bur if the pron: 
been, that upon ihev/ing the deed, to pay all that ihould be 
jMuhadmns^ there the deed mull be Ihewcd before Aftchaelm^ 
'I'hird exception. '1 he promife is, If he fhew a deed by 
it appeareth lie ought to pay the rent, he will pay it ; a 
plaintiff Iheweth that he did Ihew a deed, by which it ap 
he ought to have tlie rent, and fo meets not with the cor 
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-And of that opinion was Gawdy ; but the other Juftices s-wtiiYM 
7; for it is in the declaration, which, by the ftatute, is not *s^^v ' 
)verthrown for default of form, and fo is well enough. lbany. 

Dobbin's Cafe. Ca«e 13. 

Trinity Term y 31. £//'«. Roll ^62. 
LJMPSIT. The plaintiff counts, that whereas he claimed -^f«"^^Mn 
have a title to certain land in D. tlic defendant, in confine- ^^"^J|!^''^^^^^^^ 
that the plaintiff affumcd to aifign his right, title, and i^-^Ugood.^t/ioLgh 
o the defendant, he aflTumcd to pav him forty pounds, &c. it docs nor ap- 
tcr verdift it was alledged in arreft of judgment, that this pcjrthatciiiitr 
unlawfuLconfideration, and againlt the ilatute of 32. Hen, 8. P*«inf»rf'<»' ^^' 
►r it appeareth not that the plaintiff was in pofrciTion by the ^'j^XoHor T 
)f a year before, fo that he could aflign to the defendant, y^^ befoit:* 
It the defendant was in pofleffion, that he might releafe to 
Sed mn allocatur ; for it uands indifferent whetlier he was in 
on or not, and a declaration Ihall not be avoided but for 
aufc. And the plaintiff had judgments 

White's Cafe. ^^'^ H- 

HIBITION. The plaintiff fug-efts, that by the ftatute of f^f/^^'f.^" ^^^^^ 

TT c% n n II • 1 1 • i- 1 fuit tcr the pay- 

Hen, o. c. o. no mortuar}' ihali be paid but m luch places mem of a mor- 

It ought to be paid before the making of the ftatute; yet he tuary. 

awn into the fpiritual court againft the faid ftatute. And ^'"'' i^^« 

ition was granted; and Love faid, fo it was adjudged ^'°*^*"' *J^" 

jr, .. ^ "^ *-' 3. Mod. 20o» 

^"^' x.T.Rep. 55». 

Smith iij^ahijl M. Collins and three others. case 25^ 

::;T10NE FIRM-^. After iiTue joined, the record of the A variance of 
priNS wzs at the fuit of 5. againft AI, Sharpe and three **'« «^«^'"^^»"''» 
and found for the plaintiff: and this matter was alledged "^*'i"/JiV'-^ 
!l of judgment, and that there was no trial between the !!'** ^ 
F and defendant. — Adjudged, ^uod plaintiff' nihil capiat per ^' ' ^^'7^^' 

Scarlet's Cafe. . casi 26. 

SPASS. Verdift for the plaintiff. — Bartlett alledged in Defca$aided by 
eft of judgment, that the vcmrc facias was, ** et habeas ihi hoc ''^^ <^atuteof 
/' and faid not '^^ncmina jurat orumy*' fo tliat the Iheriff had no J*^^^*'- 
t to impanel a jury. Alfo it was libratas pro IVotas, — Sed 
catur ; being within the ftatute of jeofails. And it was ad- 
for the plaintiff. 

Wiggely againjl Brad(haw. Cah 17. 

Hilary Term^ 31. £//«. Roll ^06, 

DR. Bradjhaw had judgment to recover by confeflion in judgment re- 
t, but had no judgment to recover damages : and for this verfcd. 
le judgment was revcrfed. 

Melton's Cafe. Casi aS. 

E demanded the opinion of the Court in this cafe. Fine. 
Ifoltony being tenant in tail, had iflue two fons, ^'^^^''^ ,. r. Ab. 78S. 
&«, and dieth. Richard levicth two fines of the land, and 2* L«>p. ^j,, * 
'ithoat iffue. John brings two writs of error upon thcfc Moor, 366. > 
The defendant to the foft fine pleads the fccond fine not i.K.Rep.506. 
L4 ^^\tiYfeAv^"^^'''> 
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Mot ▼<>»'• revcrfed ; and to the fccond he pleads the firft not rcverfed. 
Cai £. queftion was, What is to be done ? — Curia, You may rcpl 
the faid fine pleaded in bar is alio erroneous, and fo aid yc 
7. Hen. 4. fl. 39. 

Cas« 29. Befome agahijl Crooke; 

If an inferior "pRROR of a judgmciir given in Southr.?:itton in debt ui 
writ 01 privi- obligation. — r irlt error, r or that at a court held 9th /> 

lege, or do not the defendant brought his writ of privilege ; and the mayo 
enter a bond on abfent, the bailiflFs allowed it, and gave day till the next 
ijr^r craved, it ^hen the mayor being prefent did difallow it ; and for dcf 
8**00*^ lAi. anfwer, wA/V ^/V/7 was entered. — Coke faid it was a plain 
%, Brcjwnl.'ioi. ^^"^ ^i^cr ^hc writ delivered they could not proceed. 6, Hen. 
Vaugh. 154. And if it be faid the bailiffs are not judges, then they cann 
f . Burii. 36. a court; and then the day given by them is null, and fo \i 
^'*Ch' r f 6. continuance.— Second error. Oyer being demanded of the 
Salk. 544. ^ ^io^ ^^^ condition, this is rchcarfed in hac verboy but arc 1 
6. Mod. 705. teicd ; fo it appcareth not the plaintiff had title. — For tliefe 
4.Bac.Ab.224. the judgment was reverfed. 

Case 30. Palmer againfi Thorpe, 

X icua maror ''I HE cafo was, ji. let the manor of D. to B. for thirr 
f"Vi^-^"^*H ^"'^ ^^^ "^^^ ^*y '^^* '^ ^^ another fpr forty years, t( 

las it io"anot».cr ^^^^e at Muhaelmas next after the date ; the tenant doth 
for 40 years to 1 he qiicition was, If it be a good grant of the rcverfion, t 
commence at commence at a day to come? — Gawdy^ A reverfion fc 
hhcb. next after cai>not commence at a dav to come, for then the grantor (h 
"^l^xt^ a leffer eftate in himfelf.— Wray,C. J, The reverfion b< 
fionary inicieft. Y^ars is a chattel which may well expeft ; and if I have a 
Port. 187. ICC, I may grant it for years to commence at Aftchaelmas \ 
g ^ eftate doth not pafs, but an intercfl. — Coke. It hath h 

J. Co.* ?55. j^<igc^» if a man grants his term from A'ftchaelmaSf it is go 
3.Bac. Ab,43«. it is as a leafe from Michaelmas, 
and the cafes thcie cited. Dougl. 53. 

Cast 3t. Cadce agatnjl Oliver, 

Huiband and T? JECTIONE FIRM^.. It was found by f|'ecial verdi 
wit-: li.ake a -*-- Lord Afont joy being feifed in right of his wife, was be 
l^rcfoV'^Mr"' a 1^21^"^^ of two thou (and pounds, 6, Eliz. to Sir Lionel 
iJJ^iandlSng and after let the land to HoJJcins for twenty -one years, ai 
boundinafta- let tiic land to J, Cadee for ninety-nine years, to commei 
tutc4thcyatt«*r, mediately. In 12. EU%. the land was extended upon th« 
war^Uevya at fiftv -three pounds />^r tfWA/«m, Lord Montjuy ^s\A his wi 
v^fion.'^'' '*' the land to Ferry in fee, and during the extent J. Cade. 
s. c. reported the t^rm to his fon. Lord Mcntjay died, the fon enters u 
ati.rgt, 3.Lu:n. conufcc of the ftarute, &c. — Two qucftions arofc. Firf 
J^v»S4- grant cf tlic term by J. Cadcc during the extent b< 

^*r ^^'^u^^o Sccondlv, If tho leffcc rnay enter upon the conufee of th 
without 2l fcirc faaas / CoOPER argued pro plaintiff \ Hai 
difcndant.-r-M A\kKis faid, it had been refolvcd by the opi 
the two Chief Jufticcs, that the grant of the term was v 
f«) Sc« -. Bac. the extent inight continue longer time or fhorter, and f 
Abr. 308^. continue longer than the ninety-nine years. — Et adjourmi 
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Hill, Rainsfbrd, and Tcmpeft, agatnft^ Mallet. C'^" 3»- 

Trinity Tirm, 3 1 . £//«. Roll 8 H . 

RROR of a judgment in the common pleas in trcfpaft and An »ppcaranc« 
battery.— Error, that the entry is, that the defendant appeared ^^^^^ *" ^^ 
HiGGiNs, attornatum Juum, — CoKE. This is merely the de- '^^^ ^^^^^^^ ^ 
it of the clerk, which is helped by the 32<. Hen. 8. c. 30. and if not amendable 
X2Ld been per attornatum fuum it had been good. — But this was after vcrdidj 
ied: and the Court held that it is no appearance, for want of ^"'^«''«' 
chriftian name of the attorney, for there may be divers attor- J^"!; ^^y b* 
( named Higgins \ and if one appeareth for another as attorney awarded to 
hp\it warrant, an aftion upon the cafe lieth, which cannot be fcarch for /fa 
c, I. Mar. Dyery 93. — Wray, C. J. faid, if there were any warranty txn^'d 
rant of attorney, and his^ name appeareth there, it may be ^i^hrtte^it 
rnded ; but as it is, the judgment is erroneous. — Ferrers ^^^ ^ ^j. 
ved, that there was a warrant of attorney in the common pleas, mended, 
which his name appeared ; and prayed the Court to award a Ante, 59. 75. 
IT fx qfficio to certify it, as 9. Edw. 4. 3. 11. Hen. 4. 92. E^J.'^^' 
vVray, C. J. In tlie cafe Lord Norrls v. Brayhrooke^ it was ° * *^^* 
ch debated ; and there, after in nullo ejl erratum pleaded, it was i.Roll. Ab.289. 
nted ; for tliis plea goeth to a thing contained in the body o^^Ld^Ra*^ 28 
; record : and th? writ was granted. Dough ^4.' 

Lee againji Curveton. ^ 

Trinity Term ^ '^i. Eliz, Roll g02. 
RROR M^ ^ebt upon bond. The defendant pleaded non ^ Omiffion of the 
failum ; and it was found againft him. The plaintiff did count Z*''*/^' *".^*' 
fatiumjuum phligatoriumy but faith not curi4f hie proUttum ; and Material." "^ 
s was aiiigned for error, — CoKj:. This is but matter of form, poft. ,,7, 
ich makes not an error after v^rdifl: , and the clerk of himfelf ^^ ^^ 
ght have put it in, without any inftruftion of the party [a). — c^o. Jac?^2. 
:ond error. That thp judgment fhould have been, quod capiatur^ Carth. 138. 
1 the judgment is, that define nihil, quia pardonatur, whereas in Stra. 529. 816, 
th the plea was pleaded after the general pardon.— Coke. Per- J^7». 
)s he wa3 fpecj^lly pardoned, — But it was held, that (hall not A^^f^citl par. 
intended : and fpr this laft error th? judgment was rcverfed. don mutt be 

dcd. I. Leon. 300. I^anc, 71, 1, Wilf. ^14. 5. Com. Dig. 320. a. Bac. Abr. 515. 2. Hawk. 
. Cafes in C. L. 102, 

^<) See 16. 8c 17. par. i, c. 8. apd 4. ic. 5. Ann. p. x6. 

Rillingham againft Mynors. Ca«i 34^ 

frinify Term, ^i. Eliz. Rcil g^. 

CTION for words, viz. ^* Thou art a tn^itor," fpoken at intranfitoryac. 
'^ fVelJden in Sujfex. The defendant pleads, that he fpake thcfe tions the dc- 
rds at 5. in Hampjbire^ viz. " fuch things traitors do," abs^e fcndant cannot 
•0 thaj he fpoke the words at fV. in S. and upon this it was ^''a^crfc the 
nurred.— Alter being argued hy Luc kner, it was held clearly by d^^aration? * 
IE Court, that the juitification was ill, and the traverfe upon co. Lit. as'a. b. 
for the aftion is general and tranfitory : and the defendant cloth Ante 99, 
tjuftify the words in the declaration. And thp plaintiff bad 4- Bac.Ab. 5 1> , 

Igmcnt. a. T. Rep. 29. 

Honeywood againji Huflbands. Casi 35. 

CTION upon the cafe, for difturbing him qf his common An aftion, by a 
^ appendant tp his land. And declared that J. was feifed of the !f^^/^^ y^""'* 
Bommon, muft ihew the n^ht said Intereil of the leiTor, and that <bft \^t)& \aaV<fi^^dutsiQL>cc^ 
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feoniywooD land for life, reiiiaijulcr to B. in tail, remainder to the right hci 
H^^A^* of B, and that lime out of mind, &c. they had common in tl 
land*, for themfelves, far'ners and tenants ; and that the faid j1,z\ 
£, let the land to him for years, whereupon he put in his catt 
and was difturbcd, &:c. After judgment given againft the c 
fendant upon nihil dicit ; and a writ awarded to enquire of damag 
and returned ; Pepper moved divers exceptions ♦'-^'the dccla: 

Ame»$. . tion (the judgment being the r?.nH tcL'm).— I". .., Becaufe 

5.Com.Dig.78. fhc^veth not how r!v. particiitdr cUate begun. 20. Jlih- ^ the C 
of a Corody, — Sccundiy, I'hc prefcrintion c;i'*r.. : be by the pai 
cular tenant; and here he joins the particui:;r tenant and die 

^'^*-45'«- mainder. — Thirdly, He counts- that the v?,tictiiar tenant and 

•»53' TO'* in the remainder did demife ; where-'': ■ ib but the confirmatim 

Com.DiK cr ^^™ '^ remainder. — ^l^^ourthly. He 00th not aver the life of 1 

' tenants for life. — Topham contra. And he moved, tliat inafrni 

as tlic judgment was given before, and a writ of enquiry of < 

mages, no exception can be taken to ftie declaration ; upon wh 

judgment was given — But the Court held die contrary; for 

abfolute judgment was given : for upon the writ of enquiry of < 

mages returned, a new judgment is to btf given, which is the pcrf 

judgment, before whicli any thing may be ihewn to ftay ju( 

ment, and againft the declaration; and fo it was ruled. — And 

to ihcjirji exception, Topham faid, it was not material, for ii 

but a conveyance to the aftion ; and he is a ftranger to the efts 

Ante III. I. Hen. 5. pi. 4. — Secondly^ The prcfcription is good, for the pai 
cular eftate and die remainder is but one cftate. — Thirdly^ It is 1 
leafe of both. 27. Hen. S,p/. 11. — Fourthly^ The life of the ten; 
for life needs not to be averred, for it is the leafe of one that \ 
the inheritance. — Gawdy held the count good. — Wxay, Q 
Jujlice. The third and fourth exceptions are not material ; 1 
tor the firft, the count is not good, for die plaintiff* muft, fufli 
ently entitle and enable himlelf to the adion, which he prctci 
to be becaufc of his intereft in the land; and then he muft Ih 
a fufficient right and intereft in his leflbrs : and to the fecond, 
ought to make a diftinft title to the common, and not confoi: 
them as he hath. — Et adjournaiur. 

c^,j 3^ Tytherlcy agai/ifi WeUh. 

Enjer Term, 3 1. Eliz. Roll JIO. 
If a defendant TERROR. The cal'e was. The defendant had recovered againft 
l*nf,!^i'!^nr. ' teftator of the plaintiff in debt, and after judgment, and bef 
execution, it is execution, the teftator dicth. 1 he attorney of the plaintiff m 
0-ror if the aftion of debt fuedi fare facias againft him that is now plaint 
P*»'»n^*»^^a"o*"- to have execution without aiiy new warrant, and recovers: ; 
JSi'Ira^afnft' ^^'^ ^'^^ alllgncd for error. — CtOdfrev moved it was not en 
^reirtmor ^^x the attorney was not difcliarged by the judgment, but r 
without a WW well fue execution within the year. 33. titn. 6. pL 49. 34. Hci 
watrunt. p/^ ^j, — Gawdy, Jf{/nic. It is truc that the attorney r 

Carth^'*^'" P*^y execution, but this is a new aftion againft the execul 
4*Bac*.Ab.*ioJ>"^ it is againft another perfon than againft whom his wan 
See I. Cromp. was. — And aficr for this caufc the judgment was reverfcd (a) 
Pra€Uce,io5. to i^* 

f«) By S. & 9. Will. 3. c. II. f. 6. if a malnuinablc agaiwft executors Ac 
defendant die after interlocutory and before plaintiff (hall havea/nV^/aCMT a|aiDJ 
6nal judgmeat, iq any &Gioa on^ivaUi exiecvitgn^ ^c 
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Perfon againft Hickled. ^ Cah yj. 

Trinity 7 erm, ^l, Eliz^ Roil 66, 

RROR of a judgment given in the common pleas, ATich. 30. ^ An afumffjitwm 
'^i.Eliz, Rot. 3021. in ^n'ajffumpjit; where the plaintiff counts, lie upon they«/r 
t in confideratioii he by his fcrvant had delivered to the dc- h"^j.^fjj^{ 
jant two bills of debtor three hundred French crowns, amount- ^1,^ jj ^^^ ^e 
to eighty pounds, to be received at Roan in Normandy to his aliedged for 
1 qfc, he fuch a day, &c. affumed to pay him fixty-one pounds, what and to 
on ncn affumpjitj it was found for die plaintiff; and he had whom the 
jment.— Error was affigned ; for there is no confidcration to ^^[JJ]^ 
rgc him, for it appcareth not how he Ihould recover them, if sccport. 170. 
be denied payment, nor tliat they were bills made to the plain- 
, nor what benefit he may have upon them. — And thefe matters i. Saik. 25. 
e alledged in the common pleas in arrcft of judgment, as it ^ ^^' ^7- 
i alledged by Godfrey, and confefled by Vekmok, fa jeant ; and *• ^"^** **'*' 
tUcy gave judgment for the plaintiff, that it was a good con- 
iration, and well alledged. — And fo the Court held here. But 
ournatio: F» po/huy HilL 32. placito 8. 

Yates agahift Windham. ^'^'^ 3^. 

Viiie Antey page 64. Cafe 10. 

RROR. — After the errors were examined the plaintiff difcon- a writ of error 
tinned his writ; and bccaufc there was a manifefl: error in «^*« ''»^" can* 
t of the record which remained in 'the common pleas, he ob- not be brought 
led a writ out of Ae chancery to Anderson, C. J. to re- I^J, don after?*' 
ve the refidue of the record ; which writ is in the Regijler 216. nuUotJk erra^ 
1 this part of the record being removed and fcnt into the '«"« pleaded, 
en's bench, he brings a new writ of error, coram vobis rejidet^ **°^^' *^^' 

would alfign error upon the new part of the record removed. 
}oK.E moved, that this writ is not warranted by any courfe,for cro Car^. \^u 

is to allcdge diminution after /// nulh cjl f/rtf/«i»pleaded, and carth. 369. 
1 Ihould be Infinite, which the law will not fuflcr ; and this 1. Vent. 107. 
rfc is not a writ of error to proceed upon the fir ft record, for 
1 it Ihould not vary from it, for all fhall be entered upon the a.BacAbr.nS. 

roll, but here it Ihall be upon a feveral roll, which is not by s^',^^'*^"^''^'^* 

means warranted. — Tan field. We have fued a fpecial writ stra. 600' 
emove the refidue of the record, and another writ to the Court 
rocecd upon the whole record which is now in court, which is 
•ecial writ upon our cafe ; and all that is removed is but one 
)rd ; and all being removed, we cannot have any other writ ; 

fo is not infinite. — And at another day being moved again, 
ICE ifaid, the writ which is now brought, is but a, writ of 
linution which ought to iffue out of tliis- court, for this is the 
t of diminution in Fit%hcrbert, 25. and tlic plaintiff after a y^^te 84. 
'facias ad audiendum errores, (hall not have a writ'of diminu- port. 281, 
\ ; for he is to fee that the record be full before he fueth his 

facias upon it, and the defendant after in nulla ejl erratum 
iicd, fhall not alledge diminution, as the books arc ; and then it 
1 be a great mifchief if the defendant fhall have no means to 
Ige diminution, tliat yet the plaintiff by hi? own aft fhall have 

'\X 



rs6 



Yatii 

ugaimji 



Cass 39- 



Wlwtwonls 
will amovnt to 
a furrcnder, 
foft 4S6. 

Co. Lit. 55.537 
I. Vent. »o6. 
^. Mod. 39S. 
Stra. xioi. 
Ld. Ray. 114 5. 
1. T. Rep. 441. 



CAtt 40. 

Accord and 
ratisfa£>ion. 

i.Com. Dig.97. 



Michaelmas Term, 31. and 32. Eliz. In B. R. 

it by difcontinuing his writ of error ; and a writ of duainuboa 
ought to be awarded out of the court where the record ii, and not 
out of chancery. — Tavfield. A writ of diminution doth ri- 
ledge a certain parcel of the record which is not cerdfied ; bat 
here no part in certain is alledged, but ^nerally rtjiduum nctrSi 
and therefore it is not a writ of dinunution. But admitting it bo 
not well removed, yet is it not material ; for being here, it is to be 
examined by tlie Court ; as if an indiftment be erroneously re- 
moved, yet being in court, it (hall be proceeded upon. 7. Edw. 4. 
fL 22. 9. Edw. 4. />/. 32. The Court ex •fficU in fome cafes 
ouglit to award a writ of diminution, where the party is cftopped. 
— And all THE Justices held that this is but a writ of diminution, 
for It is the fame writ that is in Fit%herbcrtj and diminution can- 
not now be alledged, as 22. Bdw. 4. and other books are, and this 
being awarded out of chancery cannot be a warrant to this Court ; 
and ib this Court cannot proceed upon it, nor is it to regard it 
being brought hither without warrant, vi%. by a writ which il 
void, and fo cannot examine errors upon it : but when fuch writ 
is to be awarded, and there is error in it, and tlie record is by it 
removed, it is otherwife, as 9, Hen, 6. pL 4. But l^caufe the 
party had not appeared, they commanded he fhould appear; and 
then plead or demur to it, and tliey would make a rule in it 
F. pojiea Trin. 34. B. R. placito 2. 

Sweeper againfi Randal. 

Trinity Term, 30. Elix. Rcil 770. 

'npRESPASS for taking his corn. Upon^ot guilty pleaded, Ac 
-■- Jury found tliat J, Gilbert let the land to the plaintiff at will, 
and afterward he agreed with J. Gilbert tut furjum reddendum the 
land and his interefl in it to him, and that he entered and let it to 
. the defendant, who took the corn. The queftion was. If tliis was a 
furrender, vi%. " I agree to furrender my land ?** and whether it im- 
ports an a£l to be done infuturo or inthc prefcnt time ? — G awdy. 
This can be no furrender, but a relinquiining of his eftate, if thefe 
words be any thing ; for tenant at will cannot furrender no more than 
he can grant ; but he conceived it was an aft to be done infuturQ. 
— Wray. If I agree to let my land, this is no leafe ; no more 
Ihall this be a rclinguifhing of his eftate. — Schute agreed with 
them. — Clench. It feemeth the intent of the party was to re- 
linquifli the eftate at the time of the fpcaking, tor otherwife the 
words were void, for he may leave it at any time. — Gawdy, If 
his intent was fo, the jury fhould have found it exprefiilyi but 
tlicy had not done fo. — And the plaintiff had judgment, 

Davies a^ainjl Thomas. 

T>EBT upon a bond. The condition was to fecure him harm- 
^^ lefs againft 7. .V. in an aft ion for fifty -three pounds, for which 
he was bail for nim. The defendant pleads he had paid to 7. 5. 
twenty pounds in fatisfaftion of the hfty-three pouiids, and 10 he 
kept him harmlefs. — But for that the plaintiff might be damnified 
before the payment, to which he doth not anfwer, the plea was 
hrJd iJl; and the plaintiff had judgment. Vide 38. Htn. 6. fL 13. 

Babingtoii 
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Babington againfi Babington. Cxti 41* 

r. The defendant pleads a foreign attachment in London^ *' Forei^M at^ 
ich was after appearance and pending the aftion. — Ajid after l^^^^'wncck 
ent, it was ruled to be no good plea; but no caufe was J^pfiTtn^d^ 
and the defendant had a day to plead peremptory, or a Ante, loi. 
t to be entered- — Wr a y {aid, this will be a precedent for Poft. 593. 691* 
: to come. 7"3' 

1, Roll Abr. $S2, !• Bac, Abr. 69c. 

Landydalc ^alnjl Cheyney, Ca«» 41, 

HiUuy TtTMh 31. EUk. Roll 638, 

iNANT. The cafe was. Tenant for life made a leafe ft>r Tenant for lift 

rs. The leflec by indenture grants, bargains, and fells 7***^" * ^^tw 

eftatc, to have and to hold in tarn amplis modo etforma^ as teflfe^^ain* 

It to hold it. Leffec for life dicth ; lie in the revcrfion en- and fells. Ths 

\d tlie bargainee brought a writ of covenant againft the bargainee can- 

3r. — Godfrey argued that the adion did not lie, for here "®^ ^'""K ^- 

rranty in deed or in law, but only a erant or aflifi^nment of J^"* againt 

rt'i-iii •! JO ,rri t the bargainor om 

reft, which doth not imply any warranty ; and if there be xht entry of tke 

rantv, yet the aftion licth not, for the covenant doth de- reverfioncr. 

witii the eftatc ; and fo is 32, /&«, 6. pL 32. 9. Eli%. Po'*« 6i5« 

17. So if tenant in tail makes a Icafc for years, and dicth Moor, 74- 

: ifTuc, the covenant doth determine with the cftate. — And i. An<L ijt. 

opinion was the Court ; and Wray faid it was a ftrong ^cndL 150. 

^nd becaufe none came of tlic plaiatifF's part, it was ad- ,^^1^^^'- 

:or tlic defendant. ^ ^O^^ ' ^ Sy lit. Rep. 334. 

Etnam ^j-j/;//? Tottam* Ck%\^i, 

r upon a fingle obligation of thirty pounds. The defen- Part payment t« 

It pleaded payment of three pounds pendente h\lla\ and dc- at>ond^f«A«f# 

judgment of the bill.— But Waufc he pleaded it without J'''^.7/|^°"'i 
. ,^ , , . .-^ t J • J * ipecialty isaba* 

uilty, x\\c planUiff had judgment. pic Port. 455. 

Co. 5. 4.3. a. 2. Salk. 519* 

Bcnington agahijl Benington, Casi 44- 

IP ASS for entering into liis hoiifc and land. The defen- Upon anlffuc. 

It pleaded it was the freehold of loan Benhi^ton^ and he en- ^^)^^} T.^ 
.Kr lit -1 ^ 1 1 '/T- the defendant » 

her lervant, and by her commandment ; and the illuewas, frechoW ? if the 

re her freehold or not ? The jury found it was the free- verdia and they 

the plaintiff for two parts, and the franktenement of the wac tenants ia 

n for the third part. The queftion was, If the plaintiff ^^?f.^J*Jf^ 

• J ^ ^ ^1 • j-n. - plaintiff fhall b« 

lave judgment upon tins verdift r nonfuitcd. 

Court held clearly, !)e could not; for although the ifluc Poit, 170. 
1 againft the defendant, vi%, that all was not the freehold of ^ 
IX it appearing a tenancy in common, fo that the plaintiff \^f^ '^* 
naintain this aftion, judgment Ihall be given againfl him. b R. h. 54^ 
it was adjudged for the defendant. Dougi 666.668* 

Lord > Terra Rep. 
»40. 
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Ca8* 45. Lord Stafford agatnji Thynne. . 

55«f.^,lfanon- "CRROR upon a judgment in an aflifc; and affigncd one error i 
fuii on •« iffoe ^^ fait J viz, that the land lay in D. in the county of Afonmouths 
in a writ cf and not in the county of Salop^ where the affife was taken. Upon 
foitoftte"^"' ^^^'^ iflue was joined; and at the niji prlus x\\t Lord Stafford w^ 
wliok ? non-fuited \ and this was now returned. — Coventry prayed that 

Port. 170. they might have execution in the affife, and that judgment might 

be affirmed; for being non-fuited for one error, this is a non- 
Banicf, 312. j'^j^ jj^ ji^g whole writ of error. — Wray. If there be error inri)C 

record, we cannot affirm it j but it fhall remain as it is, and wc 

will advifc, 
Cai E 46. Profter againfi Tayler. 

Ootiawry re- TERROR to revcrfe an outlawry which was fued againft him for 
^fed. MZi coib. — The firft error. That ten (hillings was awarded to the 

defendant upon non-fuit/>ro damnis fuis ; whereas it Ihould bc/r# 
mi/is et cujiagiis fuis. And this was held to be error. — Second error. 
That the fheriff did not return the day when erne of the counties 
was held, as he ought ; for it ought to appear to the Court when 
every county was held, that it may appear there were fo many days 
between cverv county court as is appointed by the ftatutc (a), — And 
for thefe caufcs the judgment was reverfed. 

(a) 2. Edw. 6. €• 25. 






Cask 47* 



Shelbury agatnji Bird. 

Hilary Term, 3 1 . EU%, Roll 1 20. 



A writ of iroiV Ty RROR upon a judgment given in Colchefler. 

«/c/<dircaed A -« . /s * 1 i 

baihv'iiviUu^ First Error. That the writ of droit clofe was dircftca " W- 
Isf^.i^goodj " livis villip dc Colchejier^** whevezs it Ihould be ^^ halllvis fun\^ 
^^y^i^P^^ for thev are the queen's bay lies ; and it is not fenfible that it 
Sffi^of^v- fl^^H^^ ^e direfted hallivisvilU.^-CoKE. All the forms of the writs 
dians mud be ^rc fo, and it is therefore good. 

ftr Curiam, ShcOND Ekror. The aftion is brought againft an infant, who 

Foft. 172- appears bv his guardian, and no warrant appeareth for it ; for the 
3. Co. 53. entry in luch cafe is, quod talis admiffus efi per Curiam. 3. Hen. 6. 
J.Sid. 173.342.^/. I'y Fitz. N. Brevium^ 27. /. 16. Hen. y. pi. 5. — CoKE. This 
* Mod ^^6 ^^ error in fait, and in the common pleas the entry is per cujiodem 
Hob. 5*.*^ admij/um, &c. and a fpecial entry is kept of it in a roll, and fo 
PiRot, 63, 64. perhaps is kept in Colchcjler. 

2. Vcr«. 342. Wray, Chief Jujlice, This is no error in fait y but in the record. 
§ M d*^ "^^^ Gawdy, JuJlice. The guardian ought always to be admitted 

aiPe^rc wm. ^^^ CURIAM. 2. Mar. Dy. IO4. 
119. 297. 3. Pccrc Will. 140. Stra. X14. 304, 445. 708. 1076. 

Caie 4S. Appleton agalnjl Burr. 

Eajler Term, 3 1 . Elix. Roll 248. 

Irror afligned TERROR Upon a judgment in an aftion upon the cafe in tlie 
on a judgment XL common plcas. The plaintiff counts, that he had fued T. B. 

i"^«^^°^°^ and had a procefs to arreft him direfted to the defendant, being 

Aoec, 26. Poit 2F9. Cro. Jic, 241. 
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ff of EJpx; and thereupon be fcnt his warrant to the bailiffs Ap?trTOM 
ic franchifc of S. to take him ; who arretted him, and deliver- f?*"*!^ 
ira to his deputy ; and he fuffercd him to go at large, and had "*** 

iis body at tlic day of the return, hi am/Jsonis dcb'u't fui pericu- 
—Foster alfigiiecl divers errors. — Firft, He doth riot allcdgc 
clivercd to him witliin the county, and then the Jheriff had 
caufe to detain him, — Second, He dotli not alledgc he let 
at large without fureties, for he ought to take fureties of him 
fered. — ^Third, He alUdges he had not his body at the day, 
>erhaps he appeared of himfelf, and then the plaintiff hath no 
idice. — Fourth, For that he faith, in amijponis dcblti periculum^ 
h is not material, if he lofeth it not indeed. — Godfrey ar- 
£ont\ — But THE Court gave no opinion [a). 

(«) Ic was moved a{«ia, and the judgmem was affirmed. Foil. 2S^ 

Hawes ngatnjl Coney. ^^'^ ^ 

Trimitj *l€rmy 28. Llix, Roll lOlO. 

LESPASS for breaking his clofe in ThurkelL Upon not guilty What wotfs la 
pleaded, tlie jury found a fpecial verdift.— 7c;^« Smith had *^J"„f^ 
Thomas Smith SLud Robert Smith. Tho:na^ Smith was feifcd of ^"j^J!^^^^ 
»ufe and feven acres of land i:i ThurkfU for life, reverfion in 
5 Robert his brother. The faid Robert was feifcd in pofleffion 
frtysfltcres of land in poircifion, in Norton in the fame county, 
rt made his will, and devifcd all his free and copyhold land 
lis executors for performance of his will, and the will 
f. Smith his father, in which were divers legacies given, 
have and to hold to them and every of tliem, and that they ^I ^' *' ***"* 
ould take the profits of it for ten years to the ufe of his will, ^^^^ ^ 
id that afterwards his executors or one of them Ihould fell the ». Vcrn.461. 
lid, and diftribute the money in performance of the faid wjU," 3.P. Wms, 
Jieth. Tf.Hitnas the brother being tenant for life, dieth with- 5^* 
ilf a year after him. The executors enter into the land in ^^^jj!^* \^\(A 
ony but not in Thurkell^ and occupied them for ten years; and j. Bro.Cafich! 
enter into the land in Thwkd!^ and fell all the lancl in Thur- 135. 311, 
nd Norton ; whereupon tlie heir of Robert the devifor enters 
the land xwThurkdL — 'I'iic cjuotlioii was, ]f his entry were 
il? 

)OPER argued for the defendant, that by the words and intcn- 

of the will, rhcy had no authority to fell tlie land in rcver- 

forthe words, tliat *'t]]ey (hall take the profile for ten years,'* 

his intent only for the laiid in polFelij.'ii, of which profit 

be taken. 

>KE contra. The profits fliall be intended fuch profits as he 
take of a revorfion , and is like the cafe 34. Ihn, 6. pL 6. A 
e was of all his tenements in ma-ilhus fu:\ cx'iilentibus ; the re- 
5n fhall pafs ; and cir-?!.! the cafe '^C). Ed'M,'^. pL 27. for the 
fition of words in the king's grant. 

AWDY, yujTue, The reverfion is not devifed, for no profit of 
But all the other Jufticcs contra \ for the i'ltent of the d-^vifc 
:o perform the two wills, and to pay debt?. .>.:. and . eihaps 
ind in poirelfion was not fufficient. — W'kav, Ch:cfjnjlice^ 
the word *'rt//" perfuaded him much that his intent was fo ; 
die words " to have and to holdy^ arid the words " to take the 

^' Jrojits;^ 
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c*ti 5. Anonymous, 

AJiriniftration ^^OTA. Bv A^:nl:R'iOK and Walmsley. Adminiftration 
may be revoked. -i-^ committed mav l>e revoked, notwithftanding the ftatutc of 
l'o:t. 460. 21. Htft, 8. c. 5. And lb it has been often ufcd. Wyndham and 
i.Lev. 155.126. Phriam doubted. 
s. SM. I'io. AilcD, 36. 2. BrownL 119. Fit/. 303. S:)le, lo. Latch. S%: Skin. 155. 3. Mod. 23. 90- 

casi 6. Rookwood^s Cafe. 

Af^mp/u wiu "p OOKWOOD having ifluc three fons, had an intent to charge 
l:e en a promife -TV. j^j^ jj,j^j ^^j^j^ f^y^^ pounds per annum to each of his two .. 
tuJt*^n"c^n' yo^^g^^'t fons for their hvcs ; but the eldcft ion defired him not i_ 
fideraticn^hat ^^ charge the land, and promiicd to pay to them duly the four 
bods arc not pounds per annum ; to which the two younger fons, being prcfcnt, , 
charged with it. agreed ; and he proniifcd to them to pay it. And for non-pajmcnl ^ 
after the death of the fatlicr, tliey brought an a/fump fit. -^Tht whole j. 
Court held clearly, that it was well brought, and that it was a j 
good confideration ; for othcrwife his land had been charged with \^ 
the rents. T 

c^«* 7- Hamblcdon a^ainft Hambledon, i] 

Adevifc to three, A DEVISE was to three, and that die furvivor fhall be each f 
ft1i*b*\te^ other's heir.— It was adjudged, that they were all joint-tc- j" 

othcr'i^hcir is a ^^"^- And fo is the meaning of the will. j- 

Joint-ceiiancx. S. c. 3. Leon« 262. SavlL 92. Owtn, 25. i. Leon. i66. 3. Com. Dig. 33. Po««i 
on Dcv. 420. 422. , 

CAtE %, Crifp's Cafe. * j 

Trinity Term^ 31. £//c. Roll 16^6, I 

ThtncxtiToi- /^UARE IMPEDIT. And declares of a grant of the neit 

**h""h°^ * ^S^^ avoidance. The defendant demands oyer of the deed, and 

mlktedb]r"dced. ^^^ plaintiff fhewed a letter written to his father by the patron, in 

' which he writ he had given him the next avoidance ; and upon 

t'^^^' this it was demurred. — It was ruled clearly without argument againft 
1. Leon. 207. t t ' -m f ' i-'ji^ °i- 

Co. Lit. 332. ^"^ plainiift; for it was a mere mockery, and tlie grant caimot be 

20. Co. 63. without deed. 

Caif 9. Gillam's Cafe. 

Smafaa in vi "P JECTIONE FIRM^. As executor for cjefting bim out of 
•ftion by an " h\s /ermc^ et-^fonafua Ibidem ccpit^ Iffc. And after ver^fi found 
exfcutor, mean foj. ^hc plaintifl it was alledged, that bonafuay £ffr. fhall be in- 
i^tar!* ^ ^^ tended his own goods, and not the tcftator's. — Curia contra. 
Ante €• i. Brown^s Oaf. Ch. 127. 

Ca„ ,^ Poinbcrtcu ogabift Cony. 

flcbtliesagainft *y. S. makci an infant of the age of four years his executor, and 

•n executor «/«. J^ doth by his will appoint that J. Z>. during the nonage of the 

rjiii/*iipi»W/*/*;/jjnfant fliaU have the difpofition of his goods. — ^Dcbt Ihall be 

n^ 43* brought againil J. D. during the infaiacy > tor he is executor dur- 
I. Wood*i Con.jj ^1^^^ ^jjj^^^ 

**'• Ceoise 



Michaelmas Term, 3 ^» ^^d 32* Eliz, In E. C* ijrilf 

George Ognell againft Pafton, Caii i. 

31. W 32. Elix, In the Exchequer. 

r^EBT. The cafe was, Francis Woodhoufe was bound in a rcc.og- Ca fa. lies after 
^ nifancc in chancery to OgnelU which being forfeited, Ognellh'''''ij^'^'' ^^ 
fucth two fare facias* againft him, and botli were returned nihily J^^ognicScc,* 
and thereupon had judgment to recover his debt; and thereupon andraaybccxc* 
he fuech out z, levari facias^ which was returned nihil \ and there- cutcdupona 
upon he fueth 2icap, ad fatisfacicndnm directed to the defendant, pifonercom- 
ihcriff of AV^ft; the/aid Woodhoufe being then in prifon for fuf- ^^nr^^nd after 
picion of felony, and the defendant doth arreft him upon it. judgment in 

' fVoodhoufi was arraigned and found guiltv ; and afterwards be- d^bt againit the 
ing difcharged of the felony. The defendant fuffers him to go at 2?^Ill the fhc- 
hrgc. Ognell brought debt upon the efc ipe. The defendant riff cannot dif- 
pleads the conviftion of felony. Upon this the plaintiff demurs, pute the validity 

Firft queftion. If a capias ad fatl faciendum lieth upon a recog- JJ^o* f^ ^'^^^ ^^'^ 
nifance in chancery, a fcire facias being returned upon it? roncou$,iti>noe 

Second queftion. Admitting a capias was not grantablc, if it be y^°'^- 
void, or only erroneous, {o as the party muft avoid it by audited ^71.016. ere?' 
^uerelay or error? 707.776.893/ 

Third queftion, JVoodhoufe being in prifon for felony, if the G^db. 403. 
execution was wcU ferved upon him ? 2. Leon. 84. 

This term it was argued by the Barons ; and as to tlie third ^*^^' *^ ^ 
point, they all refolvcd, and the counfcl of die other party did ,] Roii^^br.' 
not much inforce the contrary, that execution was well ferved 897, 
upon him; for although his body was at the queen's pleafure, Ydv.4a. 
yet he Ihall not take advantage of his own tort (no more ftiall tlie ^''°- J*^* 3- 
Ihcriff) , but he fhall anfwcr the a£tion or e^cccution of a common \^^^\ '^^^ 

I«rfon. 5. M(Id.4i*3. 

And as to the firft point, all the Barons were of opi- ^•^•'*y"'-77^ 
Jiion, that the procefs was well awarded, and maintain«iblc by the ** "'^r«*P34» 
law ; for it being a debt of record, it is not reafon but his body 
fhould be liable to execution upon it, as to a common obligation ; 
and this capias is not by the ftalutc of IVcJL 2. cap, 45. or 25. 
Ediv. 3. but by the courfe of the common law, and the courfe of 
the clianccry, and precedents arc ufual there tsSxxix fcire facias \ and 
their courfcs are to be n^aintained as of otlier courts. 

Second queftion. Admitting \\\^ capias lay not, yet it is not void, 
but erroneous. And this the (heriff fliall not difpute, nor take ad-» 
vantage of it ; for it \yas a good warrant to the (lierifF to take 
him, and falfe imprifonment licth not againft him. ^. Edw, 4. 
pU 13. . 21. Ediv, 4. pL 23. 36. Hen, 6. pL 32. And it fliall al-. 
ways be a good e3 ecution, until the party avoid it by error. — K\\\ 
\jy all tl^cir aflci^t the plaintiff had judgment^ 



M 3 K^rj 



m 



Hilary Term, 

32. Eliz. In the Quecn^s Bench, 

Sir Chriftopher Wray, Knt. Chief Juftice^ 

Sir Francis Gawdy, Kni. 

John Clench, Efq. l J^^^f^^*, 
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Sir John Popham, Knf. Attorney General, 
hir Thomas Egcrton, KnU Solicitor General. 



^^,j ^ Venard agatnft Wotton, 

Words imput- ACTION for thefe words; " You have falfly forged you; 
irjfoigcry, '/^ *' father's hand, and thereby falfly have procured your 
muft import that X ^ «« father's tenants to pay their rents to you, diie to you| 
ri(hible^khid"if ** fifter." After verdia fc^r the plaintiff. Fuller moved, that 
tnjc,*cr they arc the words aie not aftionablc, for it is not fliewn what thing he 
not aaionaLic forged, for which he is by any law punifhablc. And here i^ may 
be he counterfeited his father's hand to a letter, for which he is 
'• JjJ;^- '^f • not punifliable. 28. El'ix. inter Brook et Doughty, " You have 
?. Hawk.*F.C. " forged my Lord of Lckcjier's hand to fuch a letter," adjudged 
338. not actionable. — And fo was the opinion of the Court; and 

In a. str. 749- iudrment for the defendant. 

this caff U dc- J" ^ 

Died to be Uw.— 2. L#. Raym. 1463. 

c^s. ,. Taylor agnhijl Vale. 

Michaelmas Term, 31. ^ 32. Eliz. Roll 68, 

If a man by in "D F.PLEVIN. The cafe was upon demurrer. P'ale having \ 
denture ".^iv^ ^ rent charge in fee by indenture, which was enrolled withii; 
•< a»Jg^r.rsi fix months, giveth and granttth it to Hail m fee, and tliere was m 
T «'^^-<^^T' ^""^ atroriunent. 
^^f.'!^ ,r?.,Tr NoTA. In truth the cafe was, that hq for a certain fum 

roiled purfuant ^ ' , ^ . i r 1 1 i i t> « 

to 27. Hen. 8. mon;y givcth, gianteth, aiid lellcth the rent, &c. But it wa: 

c. i6. it is a pleaucd only, that he by iiulcnturc dnilt ct conccjfit, 

** b^rj^ain and y^j^^ jj ^yas rulcd v»'ithout any argument, that' the rent withou 

**"^n'befo^*^ attornment [a) palleth not, being only by way of grant, and no 

plcldcd^. ** of bargain or fale ; although the deed was enrolled. — But Wrai 

' -b ^^*^' ^^^'^^ ^^ '^y indei^ture, in confidcration of a certain fum 

Co. Ut!Vo9- nioney, dxdit ct comeffit and the deed is enrolled, this fliall pafs th 

^72. * ^ent without attornment, though there be no words of bargau 

L vir, 30. . and fale. — And tlie plaintijF had judgipent. 

». Inft. 6-a. 

5. Leon. 16. 7. Co, 40. i. Leon. 25. Vdv. 213. 3. Lev. 16. i. Wocd*t Con. 23^ 65a. SbcpB 

Touch. ;H9. Ciib. Ufes, 88. 287. ' ' 

(a) Se^ 4. ir 5. Ann. c. 16. ^by which the neceflity of ^ttonuncnt it taken away 
•-.VJdeJ[>ouri,a83.x, Term Rep. 384, . . 1 

- " ' ' • -^ Willi 



Hilary Term, 32. Ellz. In B. R. ' . 167 

Willis agairtfi Jermin. Cass 3. 

Hilary Term, ^i, £Lz, RoU6-j\. 

j^JECTlONE FIRM.(E. It was found by vcrdia, that the if a dean and 
-* dean and chapter of Exeter let the land to Harvy for years, ch.iprer fe»i a 
indcring rent, payable at U^cir chapterrhoufe \n Exo>u and for Jj"'*-''.'^*^ I^^**' 
rfault of payment'the leafe to be void. Harvy alfigncd his cftate w^'^blT^i'farti-e 
> tlic defendant ; the rent was arrear, and not paid, being de- fame time ihcy 
landed at their chapter-houfe. I'he dean s^ud chapter, by the make a leticrcf 
ime of the de^a and chapter of St, Afary de Exon (whereas they ^"ornc) 10 de- 
ere incorporated by the name of 6V. Mary in Exon) make an in- i'T^kll^i*^ ? 

e\ c r ^ \ \ ' -rr c \ y \ "Ot their dc-cU 

rnture of leafe for twenty-one years to the plamtift or the land, tin^hc delivery. 
id in their chaptcr-houfe put their feal to it, and make a letrer Po^. 221, 
:' attorney to 7. 6'. to enter and make delivery of this deed upon ^ j^^.j ^^^ 
le land, which he did accordingly ; ?,nd, If this be a good leafe ? g'^.^.^ 
ley pray the opinion of Trii. Court. — Harris, /tvyV^///, prav- 2. RoU. Ab. 
i judgment for the defenJanr. — riRST, The Icafe of the land is -3- •;=• 4i«. 
:>id by m'lfnamcr of the corpCiatio'i. $cd mri allocatur ; for it is no ^'^ J-'^^.^^^- 
iatcrial variance ; and lb It hit!* LcwU ruled. — Skcond Cause. |i.co. 20. 
'he leafe was not gooJ, becaulc tlie dean and chapter let it in i. Wood Con, 
;eir chapter- Iioufc, by letting tlieir feal to it ; wJiich being a per- 23^- 
rdting the deed of the corpon-.tion, there can be uo ether delivery. '• *^^^' ^^"'' 
'hen the firft Icflle continuing in poflcilion, and they out of '^^ ' 
oflciTion, the Icafc was void ; and the dtriivsry at::er by the attor- 
cy, it-having a former delivery, is void. Scd non ailacatur^ for 
lerc IS no other means for a Gory-orz^vion to make a lead* but this. 
Lnd Gawdy faid, it is plain that it is nor the leafe or deed of the 
orporaticn until dcHvcry, as of another pcrfon. — Thirdly, 
rhefinl leafe ceafcth not tilhv/r;v, and fo cannot make a new leafe. 
-Wrav. The firft Icafo doth clearly ccafe witi:out entry. 
jawdy doubted. — Fourthly, The lealc i^ not good, for the jf^^ vet didi fin^ 
ttorncy hath not executed hiL^ warrant according to his authority; that a man vit^ 
ir it was, that he ihould enter and claim it to the ufe of the cor- t!*te zujrranfi 
oration, and then deliver the Icaic. And the jury found that he JJ^^^^ » Jeafc, it 
clivered it upon the land, hut found not tiiat he entered and /^^ h^pu^fuLd 
iaimed, ;kc. Sea non alhcatin ; for in a fpecial verditt, tlie cir- his authority. 
umftances of every thing need not fo ftrictiy be found, as it is to Poft. iSi. iSi, * 
e pleaded; and it being found, that by virtue of the warrant he ^^')' 
clivered it upon tlie land, it Ihall be intended hc; purfued it duiy. Co. Lit. 4^^. 

9. Co. 51. 5. Com. Dig. 170 

-Fifthly, It is found that they demanded the rent at the chap- Dcm^rd'of rcno. J 
-T-hpufe, whereas the demcinvl ihould be upon the land. Srdmn ^'j*^';«'' 's pay, 
Uocatur, for the demand at the place where it is payable is fuf- ^^J^;^^"«^<^'^^"f- 
qieot. — And the plaintiit haa judgment. Poft. 41 j, 

Smiiii i{^'ifi;>J} Hillier and Clcrkc, g^„ . 

Trinity Term, 3 i . FMz, Poll S08. 

C^ALSE IMPRISONMENT in MdJIcfix, The defendant Ploadin^/ 

pleads that Lynn is an ancient village, and that in ituJtUitum eft 
'tempore quo, t£fc\ to chufe 9 mayor every year, aiid that the mayor 
or all the time, &:c. was at/hs gaoiathcic; and fhoweth^ that a 
>kint was entered in the. court there againft the plaintifF, fox; 
rhich he was committ^ bjr the mayor to the gaol there, absque 
Ipc that they are guilty of tlic imprifonmcnt iu MiddU^tx\ >x^\v 
rjbjcb the plaintiff demurs. 
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Smtth TKshFi.D fcr ttc \^rK:i^, Tic. har IS not good. Firft, Be- ; 

HiLM 'a ca^^c t-*- prcfcriptioiri'?, t!:at for al! tlic time, inc. the mayon : 
^^^ had b'.cn k•.■epcr^ o: the ic'^ol, which was no good pleading of ; 

CiLkxt. the cultom ; fcr ht: ov.zhtto \\\\ ujUuum t^i^i^^. — Secondly, The : 
niaycr caiiiir,: coirinit one t-^ hini'elf : tor there ought to be one 
to cc:j:!::it, ::!u! nnoth'jr to receive . arid fiOt to be botli one perfon, 
— TJ:ir.!l\ , he dcth not prelcribc to h3\ 2 a gaol tlicrc, nor ihewcth - 
not tJ;c:e v.-;:5 a ^\'.:A there ; :-nd it may be. that he may make his gaol 
whci'e he pleat'cth, ana ihe:i the ^^-^^ ihoald be, cGmmiJpis cuftod'i4t 
maj^ri:, a:::! not tothcg.ioi ; or the prciciiptinn Ihould be, that the 
mayor, &:(:. ^yas cujhs of all prilontrr;. and not cujh^ gaol^.^^ 
FourtlJy, He travcrlcth aesqj':^: hOv". tlia. he was guilty mMld- 
dUJtx^ which is not good \ for lie r.-.r^not traverfc the place, but 
generally, for the dcfcncisnt cannot f:rni?:n the pbintifF to a place. 
— Fiftlily, The defendant j;:f:if;.'ir ' hcr-.vcen the 28th day of Sep- 
tember and the 14th cf 0,;/:if.r, c.i whicii dz" he v.-as removed by 
haiftiaj carpus ; and fhcw, that tj:e 29th Jiy :^f Scptemher Htilirr was 
chofen mayor, but do net anfwcr tt^ th-j thne of the dav of 29th 
September^ before whicli he wasc!i(:!-?n mayor; for it may be, heiin- 
prifoncd him the fame day, bjfoic he wa^ cliofen mayor, which i$ 
not anl'wered. 

CoKi- for tie dtfnulir.t^ The bar is good, nntwithftanding tlio 

exceptions. — Firft, It is once alledged, that vjitatum cfi to chufc ^ 

ILiie ih* mayor, &c. then' ujicaium eft (hall be referred to every part of the 

prcfcription, and need not reiterate it to ever}' part. — Secondly, 

The courfc of all corporations is, that die mayor, which is the 

jud^^'*, i . ;rao!er alfo : lo tiie flitrirTs of Londiiiy they have a court 

in the (iwldrally and are officers and gaolers to it. — Thirdly, He 

need not prefcribe in the gaol ; for it is incident to a court to have 

a ;;jJol, as a court of piepowders to a fair ; alfo a gaol is not in a 

plat f; certain, but gocth witli the perfon of the gaol;jr. — To the 

fonrih, 1 he traverlc \s good ; for i! he tiaverfe generally, the jul- 

Co. I>. 2?i. b. titicaricn in a place certain lliall he waived, which is m?.t:rrial as 

I'oft. 375. jIjJ. j.^^;^ j^^ j^j^j ^jjH „qj be enforced to it, where it is local : and 

i.'i Cozrf's Cnfe^ it was adjudged in falle imprifonment, hie julli- 

flcs as conltabic in Si*;fiX^ abs<^j'L hoc that he is guihy ij^ 

Co. L:t. 28X. b. ATiddUfix ; and awurJca good. So in I rrccVs Cafe, in trel'pafs, fof 

Pofi. 174. taking his horf*: in C(\hilr'idgi\ he juftifies for damage- fea fa nt in 

-^V'.r, AUsori. HOC tliLit he wa!5 guilty in Cambr'id'ie \ and it wa^ 

good Ly award. — 'i'o t''.c iiftli, upon which it was much relied, he 

auf'Acrcd, that it ihall he intc-nJed a juftitication for the whole day, 

Z%. 1. 106. b. ^'T tiierc fuall be no di vifion of a ds^v. And if he imprifoncd him 

hcfcre he was mayor, the plaintiff muft Ihcw it ; \ov prima facit^ it Iball 

be jjUcjidcd to go to the whoje day. 15. Edw, 4. pL 23. 9. Edw. 4. 

And of the fame opinion was the Court in omnibus: and it 
wai adjudged for the dtfcndanti. 

^^« 5- Kimei-fly J-ah{(l Cooper. 

Trinity Tirr;'i\ 3 ! . Eiiz,, Roil 768. 

Iflv.crd.impnN H CTION FOR WORDS. The phiinlifF declares, that whereas 

oafhtXifbi;.*" ^y ^^^ cuftom of London llie niayor, recorder, and aldernicii 

foreman 'irutci, <>/ Loidon^ bcin^, justices of the jpeace, liad u fed to take the dcpofi- 

cbc pUimii^ tions and examination?; of any perfon produced before them in per- 

muft Oifw they pttuam rd memcriani^ and to keep the faid dcpoCtions upon record 
hJHi Muthority to . - ,r . _ . r ,1. 

0dmM/l€r Jtf MnH though on\y inriuccrri'jnt, yrt Vk'w^ vvVai \i\i\\\n t\« \>\v.tv\\fr to Ws a£fion, it imy be 
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"he court of the Guildhall^ to be given in evidence to a jury for KiMtintr 
better knowledge of the truth between any pcrfons ; and that *^'^ 
ereas he was examined and fworn before 5/r Gcsrgc Bondy mayor of 
u/0if , bfting then and there a jufticc of peace, zs a witnefs on the be- ^^ Ha^k. 119. 
f of Ed. Sta. and made fuch oath, &c. the defendant faid that 
had fialfly fworn in the faid oath, innuendo tlie oath tliere taken in 
m aforeiaidy &c. to his damages, &c. The defendant pleaded. 
It the plaintiflF was not fworn before the faid George Bond modv 
forma^ prQut^ (ffr, 

Upon this it was demurred in law. — Firft, The traverfe cannot 
taken ; for the alledging of the oath is but conveyanrc to the 
bion, and fo is not travcrfable ; and if he never took fuch oath, 
t it is a great flander. — Second, This plea amounts to a general 
!lie, and fo is not good. 

Harris 0/ Lincoln s Inn contra. That the declaration is not 
►od ; for the force of it is, that the mayor had ufcd to take the oath, 
c. And if he had not authority, it is no more than if the plaintiff 
td taken a voluntary oath ; in which for faying he is fopfworn, is 
>t adionable. And the cuftom to warrant him to take the oath 
not well alledged ; for he ought to alledge, that the city is an 
icient city ; for otherwife he cannot prefcribe in \t[a). 21. Edzv, 4. (a) Strange, 
. 54. 12. Edw. 4^pL 8. 22. Hen. 6. " Prefer iption*' 47. And the iiS;. 
ivcrfc is good, for it is not the conveyance, but tlie principal '* ^*^" ^' 
bftance ot the a^ion, and without it the aftion is not maintain- ^' ^ ^^ 
>le, and fo is traverlable. 34. Hen. 6. pi. 22. 13. Edw. 4. pL 4. 
L Hen. 8. Bro. ^^Affionfur Cafe^^ 103. 14. Hen. 4. pL 30. 
Gawdy. Where the conveyance to the adlion is that which Poft. 201. 
>th entitle the plaintiff to the aftion, it may well be traverfed, \i 
c dcfei^dant cannot wage his law, otherwile where he may wage 
is law. 8. Hen. 6. pi. 5. 22. Edw. 4. p!. 29. 7. Edw. ^.'pl. 54. 
[. Hen. 6. pi. 10. 26. Hen. 8. Bro. *' Travcr/e." 5. Hen. 7. pL 3. 
lit principally for the firft fault, that lie alledgetli not tliat it h 
i ancient city, the declaration is not good. — And of the fame 
union were the other Justices, that it is a thing travcrfable, 
rthe adion is grounded upon it : and it was then adjudged for 
c defenclant, without further argument, 

Ahxcii\dt§^ag/ii/ifi Dyer, Ca$i 6. 

Trinity Term, ^l.Eiiz. Rcll goi. 

\EBT for rent refcrved upon a Icafc for years. And declares. Debt lies for 
^ that whereas he let the land to the defendant for twenty-one rcntuponaleafr, 
ars from the feaft of St. Afichacl ntxi enfuing, rendering rent, •J>«>' the defcn- 
id that the defendant h^d entered the 29th day of September, and fore WstiUcbcI 
id occupied for one year, &c. The defendant pleaded nihil debet ; gan. 
id after verdift againft him, it was alledged in arreft of judgment. Port. 906. 
lat it appearctli in the declaration, that he had entered upon '• ^*^^'* ^br. 
fichaelmas'day, which is a day before his title began, and fo is a ^°j[-u ^1, 
.fleiiin, and no rent due. — Gawdy. It is clear he is a diffeifor by *jo, * 
is entry, and the accruing of his term fhall not alter his eftate. 2. Leon. 99, 
. Edw. 6. Dyer^ 89. Yet debt lieth for privity of contraft. 24. 3- Co. 23 b. 
far. 8. Dyer, Rujhdetis Cafe, — And fo was the opinion of the *• ^^*>^- 54- 
ly^M Justices i and thp plaintiff had judgmeAtj s^c.Abraov 
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CAf I 7. Dod againft Coke. 

In trcfpaft, a 'TRESPASS for bvcaking his clofe, called Sheeps-courft, in High^ 
iM«i tho^t y^*^^^- Upon not guilty, the jury tound, that the place ecu- 

vari^ from the ^«^"^eth divers acres; the plaintiff is lliicd of one acre in it, in 
Iflbc. which the defendant had centered; and that the defendant is feifed 

Ante, 14s. 157- ^f a great part of the faid place, and the Earl cf Sffffex of another 
Poft. 799.866. great part of it. — Upon motion, the Court held tlie aftion well 
«. Roll Abr. brought ; for although the plaintiff counts of the breaking of his 
^' clofe, called Sheeps-courfe^ in High-field^ yet he may affign his trcf- 

7^' J*^* *34« pafs in which place he plcafeth : fo tlie vcrdift is found for the 
plaintiff j and it was adjudged for him. 

CAtiS, Penfon agaifif. Hickbed, 

f^ide /inte, page 155. 

Baying billi of T^HE cafe w^ now movcc} qgain, and two caufes were affigne<) 
^V*^' '■' why the confidcration was not ^ood. — Firft, It is not allcdg-: 

cd for what the money contained \\\ i\\t bills was due, nor to 
whom ; and it may be they were bills made to die defendant him- 
felf, and due to him, and fo no cunfideration. — Secondly, This 
buying of bills of debt is maintenance, and fo no confideration. 
— For the firft, the Justices Jield the confideration is not well 
alledged for the caufes. aforefaid. But for the fecond, they held it | 
is not maintenaiice, for it is ufual amongft merchants to make ex- 1 
change of money for bills of debt, et e centra. And Ga\vd\ faid, 
it is not maintenance to aflign a debt with a letter of attorney tq 
fue for it, except it be aff gned to be recovpred, and the p^rty tq 
|iave part of it. — And the judgment was reverfcd. '" - '■ 

See 9. tc 10. \Vill. 3. c. 17. and 3. & 4* Ann. 9. 9. 

cajf. 9. Lord Stafford agatnjl Thynne, 

A tapiaiprtfifu TERROR of a judgment in an aflift.— Firft error. That the dc- 
lies ajainft a -lLi mandant counts of a dUfcifin de iefiemento^ but faith not de lUe- 
SSd M affi?^"'^^ /fwwTfwr^. — Yet it was held good, for fo much is implied. 
** iU tenemtntoy*" Second, The judgment is idco caplatury and capias pro fine Hetli 
without faying not againft a baron of parliament. 11. Hoi. 4. pL 15. 27. Hen. 8, 
**ii</j/'«rfl,"i« pi, 22. 29. Edw. 3. pL 39, 14, Eiiz, Dyer,, 315. But it was 
rufficient. i^gij by THE CouRT to be good ; for it is upon a difleiiin found, 

PoiiVo^!' upon which a fine is given by the ftatute; in which no pcrfon 
being exempt, it fhall bind a nobleman as any other ; and whert 
I- Roll. Abf. ^ gj^g jg j^g^ ^ capias fro fine [a) is to be awarded ; and for a con- 
6* Co. C4- a ^cmpt Ticapias lietli againlt a nobleman, and tliis fine is for die con- 
a. inft. 136. tempt to the law ; fo is i . Hen. 5.— And die judgment was affinncd. 

Hob. 6u 2* Hale, 199, z. Hawk. 228. 4. Bac. Abr. 232. 

(^] This writ is aboli/hed by 4. tc 5. Will 3. c. 12. 

Cam lo. Lane againjl Milward, 

Trinity Term, 3 1 . £//«. Roll 49a. 

Ameadimnt. TERROR upon a judgincnt in Readings upon an ajfumpjit. — Firft 

Jipte,^ error, Th^Lt the venire facias "^2^ 24. jurat or* where it (hpuld 

Poit 5f J, 6og. be iZt^urat. And this ^ firft w^ h^ld error, but after divers ancient 
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cnts were fhcwn, where fpch ventre facias were awarded, it ^^^\ 
lowed to be good ; for they would not reverfe fo many pre- MfifwAii*, 
s. — Second, The a£lion was ag^inft fVHRant Milwardy and 
idgment was zgzmH pnrdi^.^ Thomas Afilward. But the 
T held It was but a mifprifion of the clerk, and might be 
led in affirmance of the judgment. — And the judgment 
firmed. 

Proud againft Hawes, Cah «, 

riON FOR WORDS : *' That the plaintJfF was a com- Words not 
' mon karretor'' — After verdiift, it was alledged in arreft of*^*®"****^ 
tent by Egerton, Solicitor^ that the words were not aftion- Cro. Car. 191. 
And (o it feemed to the Court : and the judgment was (laid. ^^^ ^^ 

Kyle's Cafe, Cai« 11. 

riON for thefc words : " He is a couzening knave ; for he Words not 

' hath fold me a chain of copper for a chain of gold ; and he *^*<»^W«. 

I couzening knave upon record." — Atkinson moved, that 

3rds are aftionable, and vouched Bedford's Cafe^ for faying, 

ou art a couzening knave, for thou folded a faphir for a 

iem ;'• and the aftion was maintainable. — But Wray and Afite^9$, 

DY conceived the words are not aftionable, except it had 

Hedged, that he was agoldfmith, and got his living by felling 

tins and fuch wares ; tlien pcradyenture the adion would lie, 

^t here. 

Johnfon againft Tucke. Case 13. 

Michaelmas Term, 31. ^ 32. £//*«. Roll . 

UMPSIT. Which was fuppofed to be in Uie parifh of ItwaibeamiC 
;/. Ma/y le Bgw IN London. The defendant pleads to part ^'^^J^j,''"!^^^ 
^umpjity and to the other part a releafe in the parifh of St, ^"'"Xh^rctwo' 
usy London \ and iflues were joined upon both, and one iffues arc joiijed 
facias awarded to try both iflues : and this was dc vicenetode m different 
and found for the plaintiff. — Egerton, Solicitor ^ moved in par»^cs.— 5ei 
of judgment, that it was a mif-trial, for the venire ouurht to ^l/C/" TJl 
both places : tor it was agreed, that the plamtilt might have, 
picafed, fcvcral venires ; and might have at his eledUon but 
enire facias ; and he relied upon 27. Hen, 6. pi. 6.— But it was 
1, that it was a good trial for the ifiue y/hich was at Bow^ 
. difcontinuance for the other. 11. Hen. 7. //.^5. — But the 
)n of THE Court was, tliat inafmuph as the venire facias 
warded for trial of both ifliics, this is a mif-trial in all, xntc, 1 14. 
mnot be good for one. But m 11. Hen. 7.^/. 5. the queftion 
ife, for that it did not appear that iht venire facias was awarded 
^ both the ilTiics, and judgment was ftaid. And tliey faid 
ght take a venire facias de n(^vo if he would. 

Ward agahiji Thorne. cah 14. 

TION FOR WORDS. For calling him « rebellious and Worditaimi. 
* traitorous knave." — After vcrdift for the plaintiff, it was ■****• 
d in arreft of judgment, Uiat the adiondid wot V\t\ Iot 
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v/ahw rebellious may be upon a proclamation of rebellion out of c 

mgainji eery, or other courts: aiid when traitorous and rebelliou 

TH(.itKE. coupled together, they are of the fame fenfc. — Curia. Fo; 

words " rebellious knave," aflion iieth not ; but ** traitoi 

bciiig joiiKd with it, aAk>n lietli. — ^The plaintiff had judgm* 

Casi 15. Trofs agabift MichelL 



Thcga^ni/kct TERROR of a judgment in Exeter againft the plaintiff up 

mv plead «*«/ -L< foreign attachment ; where a fuit being by >W/>.W/ againft . 

'* ff!!'l.kl'Ll ^^P ^^i^ ^^^'^ was returned W/^iV. And it was iurmifed, diat the 

**»e^#*/j;"and -^^^^ *-^^ certain money m bis hauas auc to /fsrr; whereupor 

judgnient can- cording to the cuftom there, this moncv was attached in the 1 

n. I h for coA*, of Tfofs. Trofs came and pleaded nihil debet to Hove, And 

*".?]/' 'I'h^ ^ar' ^^*^^ ^^•^^'^^*' ^<5th demur ; and adjudged for him, bccaufe he oug 

m'iX "^"'^ \\2Cft pleaded that he oweth nothing to Horcy nor had any m 

plft. 184. ^^ l^iji hands due to Hore, And vl^ow this Trofs brought a w 

error.— Firft error. Bccaufe it is a good plea, and tiic plaintifl 

ii.Edw./to^J. Y^ ^ barred, and not to recover ; and fo is tlie common pl^j 

Jones, 406. ' ' iri London : for if it be no debt, it is not jittachable, 5 

i.ConuDig.415. was anfwered, that it is no plea ; for he may have money i 

hands which is attachable, and yet no debt ; as if he hath m 

to keep, or if he find the money of Hore^ or otlierwifc : and t 

fore he ought to anfwer to every intent, and not to one intent 

But Gawdy faid, it is good to a common intent, and fo i 

cuftom of London, — Secondly, Bcczuk Afichell liad judgment t 

cover cofts againft Trofs, which arc not recoverable upon a fo 

attachment. — Thirdly, Bccaufe no judgment was given, that 

fhall be difcharged againft /Tbrt. — And the judgment wa? r^Y< 

principally for^the firft error. 



Cii» 16. 



Shelbery ag^tjfl Biiffard, 



Ixtwt in a p'RROR of a judgment upon a recovery agtinft Bh 

judgment on a Colcheflcr^ in a writ of right, in which the plaintiff 

writ of right, vouched, and came in and voucheth the common vouchee 

Ante, 158. lofeth by default. — FiksT, The writ of right was direfted " 

« vis villa fua de Col^ whereas it fliould be •* balUvtsfuis^ i^c. 

they are the queen's bailiffs. — Secondly, The declaratioi 

made before the appearance of the defendant bj attomej 

in perfon. — Thirdly, Shelbery the vouchee appearing by j 

dian, the entry was, " he appeared by guardian," but faith 

** ad hoe per Curiam admi/ftm.'' — FOURTHLY, The judgment 

general againft the vouchee, and not for the land only withi 

Awntofrieht J^rifdiftion. — FIFTHLY, The demand is, ** dc meeUctate 

cannot be main- " mefuagior\ and the judgment is, ^^ quod recuperet tencmetit, 

tajncd without ** rf/V/.'* whercas it (hould be, ** medietattm tenement, pradit 

(hewing an ac- SIXTHLY, Becaufe no judgment was given for Shelbery the vo 

tiUdlMithc*L#r; *g^>"^ ^^^ fecond voucliec.— CoKE. The judgment is well j 

Da^. King''' and there is no error but the laft ; and he faid die record was c 

f. B.Ean. * 117/e, tlj4t judgment was given againft tlic fecond vouchee. 

08, Geo, J. ' 
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But he moved, that the writ of error was not well brought, for SKiLBrtY 
it varieth from the principal record ; for in that tlie plaintiff is ^g^i^fl 
named Sbelbury; and here the writ is brought by the name of Shel- ""^**>* 
krjr, fo r for » ; and in Trin. 25. Eljz. a recovery was againft one A variance in 
by the name of AW, and he brought a writ of error by the name ^f****"^ 7^1^ 
ot Bwrd; and for this variance the writ did abate, 12. ^Jpzc^ 2. [he wyfamc^ 
96. j/ffiZCf 31. Another variance: That the record was of lands in found is not 
C9UbeJlar^ and the writ of error fuppofeth the land in Cokefler \ materiii. 
and the writ being merely founded upon the record, for thcfe ^^^' >98- 
variances he prayed it might abate. — But notwithftanding thefe ex- ^^^ 
ccptions the judgment was reverfed. 1R0ii.Ab.797! 

a. RoU. Ah. 329. S. Mod, 31. a. Hawk. 422. Cowp.a29. Dougl. 194. 401* 



Porry againjl Allen. Casi i. 

Hilary Ter my 32. EUx. In the Commcn Pleas. 
Trttiity Termt 30. Elix, Roll 611. 

r\EBT upon a leafe for years. It was found by fpecial vcrdift, ^^ arrccmcnt 
^ that one Ball being iciTee of thefe lands for forty years, let between the kf- 
thcm to Gibfon for tliirty years ; and he let them to rorry the for and a rtraa- 
jJaintiff for nineteen years, rendering 10 1. rent: and afterwards S^r that the 
f' articles of agreement were made between Ball and Gibfon^ ^^^^^ 1^^^ leafe, L^ 
Porry fhould have and hold thefe lands and other lands for three no furrender. 
▼cars, rendering a greater rent ; to which articles Porry doth agree Poft. 302. 438% 
It another time and place, and occupicth the land accordingly ; ^. ^^^x, Abj. 
and after let thefe lands to the defendant for feventcen years, ren- 407. 
dering rent. The three years expired, afterwards Gibfon grants his ». Co. 155. a. 
tertn to Cormvallis^ who enters in 29. El'iz. And for rent behind, i^^[»'J77mos. 
after his entry, die a£tion was brought: and it was argued by *g^^'^"^[,^* 
Hammond of the one part, and Harris of the other. — Firft 4^0.458, 
queftion. If this was a furrender by this agreement ? Second, If 
a furrender may be, as this cafe is, by one termor to another, out 
of which his term is derived, becaule one term cannot drown in 
another ? — But all the Justices held clearly, that this cannot be 
a furrender; for the words and the afts between ftrangers can 
make no furrender. And this agreement that Pony Ihall hold the 
land is a void agreement for a ftranger to take benefit by it. And 
Anderson held clearly, that an agreement or covenant made be- 
tween J. S, and 7- A^. that J, D. Ihall liave fuch land for years ; 
this being made between ftrangers cannot amount to a leafe. So 
if y. S, covenants with J. D, that his executors (hall have fuch 
land for twenty-one years, this cannot amount to a leafe ; for they 
arc in this degree as ftrangers : and for this point principally, they 
ail held 'it can be no furrender. — And for tlic other point, they 
alfo held, that this can be no furrender; for when leffee for twenty 
years maketh a leafe for ten years, the fccond leflec cannot furren- 
der to the firft leffee, for ten years cannot be drowned in twenty, 
—And it was adjudged for the plaintiff. 

Brookfbie's 
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Case 1; Brookfbie's Cafe. 

If the next QUARE IMPEDIT. Upon the declaration it appcarc 
•foAnce of a ^*v^a grant of the next avoidance was niade to him and o. 
diorehbcgrant-^^j after the church became void; H. releafcd to the pla 
cf ihir^rre- his eftatc, right, and title ; and he being difturbed, bi 
XaHctoibcoihtrftiareifhpcdit in his own name only. After verdift, th 
before theivo'id. was allfdged in arreft of judgment, that the releafe ilter a 
ancc happens, ♦vjis void ; for it is a thing in aftion, which canriot be gi 
Poit6oD. rclcafed from one to another; but a releafc before avo 
Moor, 467. good.— Being argued by Harris and V E^y:EKy fcrjrants 
pycr, 26. 244. defendant's part^ and by Drew and Beaumont on the p 
i. Leon. 167. part, it wms adjudged againft the plaintiff, that the re 
Godb"*! XI ^*^* void ; for after the avoidance it is merely a thing in afl 
Oweoi 13*; '^ annexed to the perfon, that it cannot bp eranted or re 
s.BacAbr.657. And they commanded the roll of Stafford's "Cafe to be f 
JO. Co. 4S. but no judginent was there entered. Ude Dyer^ 282: 



%. WUf. 196. 
Case $, 



Walter Moile's Cafe: 



Anew 
lowed 



f writ al- /^OOPER inoved that IValUr Afolle had brought a quw. 

to execu- Vj ^^^ jj^j pending the writ ; and he prayed to have 
^ll^r^l^nUi ^^*^ by joumies accompt for his executors ; for he faid he c 
\ftmpt: have itbut by the allowance of the Court. — AndTHE Cour 

. ^ , cd it ; but faid, *' Regard well if it licth in this cafe or not 

6. Co. 10. b. , , ^ I -^n 11 1 jj 

1. Vent, a^s- ^^^^^^ "^^°* ^"^ ^^*^ ^^ ^' 

Ld. JRaym, 431. 

Case 4. Anonymous: 

A/./i. miy he /^bOPER dcfired the opinion of the Cotirt, that if z fi 

executed on ^^ be direfted to make execution of goods, and after th 

Sd**/*^/"* the writ, and before the fherifF executes it^ the party 

!wlri/ofthc g^ods bond fide^ if thejr can now be tiken in exetutidr 

writ. Court held they might ; for by the award of exccut 

Poft. 181. 440. goods were bound, fo that they may be taken in exccur 

whofe hands foever they come. — And Walmslev faid, 

1!.'JP°T,1^'* ruled in a cafe at Hertford term, wherein he Was of coun 
cro.jac.451. ^ 

Sid. 271. Garth. 4T9. Cilb. Ex. 13. 6. Mod. 225. 1. Salk. 320. aStrt.751. 1. Bac 
I. Term Rep. 729. — By 29. Car. 2. c. 3. nd writ of execution (hall hind the property but fn 
oi its delivery to the fheriff. 



Casi 5. 



Bullock agalnjl Sir John Smith. 

TTT? irxy rwriTxy ^r r... :_ r 



A fpeclai plea A CTION SUR TROVER of fix oxen in London^ s 
•mounting to -Ti. converted. The defendant faid, he fcized them in tl 
Ubad!^***^"'°f ^- *^ ^^•*' ^ g^°^^ ^^vitiL there; and fo juftifieth, 
HOC that he was guilty in London.-^yT.K Curiam. ] 
Co. 10. 91. a. c. plea ; for it amounts but to the general ifluc, containing 
Ant. 168. tcr local to make the place material. 
Poit 484. 504, *- 



Eafter Tefiii, ' 

3i. Eliz, In the Queen's Benciii 

iS/r Chriftophcr Wray, Knt. Chief Juftke. 

Sir Francis Gawdy, Knt. a 

John Clench, Efq. > jujices^ 

Edward Fenner, Efq. 3 

Sir John Popham, Knt. Attorney General. 

Sir Thonias Egerton, Knt. Solicitor GeneraU 



hi 



K 




Marfli agahijl Aflry. Caii i. 

CTION UPON THE CASE. " Whereas he had brought a if a writ be de* 

" writ of entrv againft Champion, for certain lands iwEaJl- **^"'*^ ^^ ^^ 

" Barneu direftcd to the IhciifF of Hertford, returnable "^^.^J^'f^^^^ 

'* Ofiabis Martini^ and delivered it to the defendant, being under- moni.and he 

** fherifFof the faid county, to be executed hi forma juns^ and gave decc.ttuiiy ncj- 

" him 2 8. for executing it ; and that fuch a day he had caufed the **^* ^*^ "^"^n 

" faid Champion to be fummoncd according to the writ ; yet /■?//; isf ^f**"* ^^'*^* t^ **^ 

" malitiose intending to deceive the plaintiff, and to hinder him of ^jj|n7t ^iW j for 

** his recovery of the faid lands, did not n*turn the faid writ of fum- p.Thap, the 

" mons at the faid day of Ocfnlns Martin: \ pi.r quod he retnrJatus ^erirt* iud 
' ' — -- — . ^... . ... . .-..^ 

1^ 

intended 
.,..-- ' fhtriff 

fans^ /. e, for not returning the writ, the aftion licth not againft at the tirnc of 
the under-lhcrifF, but ought to be brou:^ht n^^ainll the Inerift'^^^ r.-.u n. 
faimfclf; for he is refponfible for all things concerning the ^*'^^' '' ^* 
office; and he relied upon 19. Hm. 6. />/. 29. 41. Jjf. 12^ j,^o\\, Abr,"" 
21. Ed'M, 3-//- 46. — Secondly, It was not averred that he was 93, ^;^.' '^ 
under-flierifF, and continued in the office at the f'id Jay of Ociabis 2. Ron. Abr. 
Martini^ for otlierwife the aft ion licth not againft him. 6°% 

Sednon aliocantur. For firft, 'i'he undcr-lhcriir for a /i>;7done by ^^^T^^^^.f'k 
Tiimfclf majr be punilhed. And licrc it is allc-Iged, that \\t falso ^^ /" 
far malitiose mtending to delay the plaintiff of the execution of his 4. Bac. A^r. 
writ, did not return it : to it is as an emhezzHng of the writ, for 44^»443' i" 
which he is punilhablci as 19. Hen. 6. i3\. Alfo he is charged in"^^'*- 
this a^ion, for tliat he rook money to return it, and did not. \yjj^^* j^^' 
—And to the fecond exception, it Ihall be intended that he con- 2. Bl. Rep. 853. 
tinued in tlic offic*^. for that he was under-iheiiff when the writ Oougi.40. 43. 
was delivered to him. And it is alledgcd, ho caufed the fummons ^7'* 
to be made, and did not return it at the day ; by which it (hall be ^'^^r^^^' 4^3- 
intended that the authority was in him. And for this falfehood 
he is fued, and it is found liy verdid againft him. — And it was ad- 
judlged for the plaintiff. 

TillcY 



176 
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Xhcftroki was 

givtn, 



^^" *' Tilley agatnfi Anthony Wye fcnior. 

fuch^rd;iy!^°" . brother againft ^. Wye fenior;. A fid declare th,- that ^«! 

firmjit B.oi Junior^ (wlio was abfent, and whom he would appeal, if 

which he Ian- feiit) 1 8. Feb, 30. FJiz. tic, fuch itn houf at X>. ptrcujfit th 

! df ^i^"d[^'* G. 77% with a Ihot cf a dag, of ^-hich he languifhed unti 

AKn^THAT C ' ^^^'^ ^^y ^^ February following, upon which day he died ; anc 

fuit adtuic et ^hc faid Jnthony fVye jumor felonioufly and voluntarily hin 

ihUtm prurfens^ kill and Hiurdcr ; and that the faid jf^ JVye ftnior fuit adtt 

&c, is nor un- i/fiJem pnpfens abdtans et comfortam tlic faid A: trye jumo\ 

"^^'ilTbidZ felony and murder aforefaid to do^ &c.— ^Atkinson for-^ 

/hall refer to the y^'"^'* (who was prcfent) demurred upon this declaration ij 

day on which appeal, becaufe it is uncertain ; for it is, that A, FPyi Junior 

an hour and place made an aflault upon thfc fsiia G. Tilley, 

there and tl*en gave him a mortal wound, of which he died 

a. Hawk. 164, and that the faid A, fVye fenior Ivas then preferif and abe 

&c. which is uncertain ; for it may be he was prcfent the 

day, at the time when the aflault was made, but was gone l 

tlie time of the ftroke ; and then he is not principal. 35; H 

pL 48. In trefpafs the defendant juftifieth, that at the time c 

trefpafs fuppofed, he was parfon, and took them for tithes. A 

was no plea ; for it may be he w^as at the time of the trefpifs 

pofcd, and not at the time of the trefpaft done ; fo 35. Hen. t 

trefpafs for lying in wait to beat him, the defendant faith, 

at the time of the trefpafs fuppofed, and after, he was his vil 

and yet not good ; for it may be tliat he was riot his v 

at the time of the trefpafs done. ^.Hen, 7. pi 1 1, id. Edw. 4. / 

Alfo two days are mentioned ; one the day of the ftroke, an< 

other the day of the death ; and it is alledged, that he was i 

et ibidem aidant^ iffc. fo is uncertain to which of the dayiJ it is 

referred. — Curia contra. For when it is faid that he was 6 

W ibidem prafens^ &c. to the felony and murder in manner a 

faid doing, this muft refer to the time of tlie ftroke by whic 

felony was done. — Wray faid, if the indiftment had been, 

fuch a year, day, place, and hour, the faid A Pf ye junior roa 

aflault and gave the ftroke ut fupra \ and that tlic fame year, 

and place, the faid J. Wye who is now appealed was pr( 

this had not been good ; for it may be intended at another \ 

becaufe the hour was not mentioned : and therefore it hath 

adjudged, that in fuch cafe the hour is neceflary to be put 

the indiftment or appeal, when the felony was done ; for he 

not be principal, when he is not at the fame time prefent. ] 

it is now, it is well enough : for it is, that he was adtunc fsT \ 

prafem^ l^c. and cannot be intended but he was orefent a 

fame inftant of time. And of this opinion were tne othei 

ticcs ; but they would advife, &c. 



Co. f. 40. ^. 



CAtt 3. 



Hedd againji Chalenor. 



An e}eament is p JECTIONE FIRMiE. And declares upon a letfe by ii 
good, although mIj ^^^ j^^j^ j^y y^^^ Beard. The jury found, that the true 
of the Icflbr was johan^ but (he let the land by the name of 
and prayed the difcretion of the Court.— This being Un 
Wray, C. J. faid, the names are both one; and £b it had 
^4^. 1. RolJ. Abr. 42. 13^, Cro. ]«&. k^%^ 



the name of tlie 
lefTor was 
J^han^ and in 
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Suijudgcd before this time in thi^ place, upon conference with the Hidd 
grammariiAs, that Jane and Johan is one name. — Gawdy faid, «?«»'»/ 
file action is not grounded upOn the indenture, but upon the ^^Atmo*. 
leafe, and the indenture is but an enforcing of it, and it is found 
ihc let, &c. — And afterwards, notwithftandingthis variance, it was 
found for the plaintiff. 

Spire /aff^w/ Rofs. ^^"^ 

A CTION upon the 5. Eli%. c. 9. for perjury. It was found for pv^"''^ 'f * **•• 
^^ the defendant, and nine pounds aflfetrcd for cofts to liim. It a'^ioTfo?per. 
Was moved that cofts fhall not be given againft the plaintiff, for jury on 5.Eii2* 
he fueth as a part^ gricz'cJy and not as a common informer ^ and fo c. 9. is incitled 
not within the 28. £//z. c. 5. But it wasanfwered, that cofts lliall *° <^^^»^ 
be here upon the 21. Hen. 8. c. 19. which givcth it upon every Hutton, 21. 
iftion upon ftatute.— Gawdy. This cannot be, for the 5. Eliz. [' f^°JJ^* 
c. 9. wa$ made after that ftatute. ^ere of it. \\ And! 1 Ve/ 

I. S«Ik. 30. I. Bac. Abr. 517. 520. 2. Hawk. 390. Vide 3. Burrow, 1724. in point* 

Lewis Vanvivee againjl Mich, Vanvivee. Case 5. 

T^EBT upon a bond. The condition was to ftand to the arbi- An award /haU 
^ trament of J. S. of all controverfies between them. J, S. ^^"^"111^ 
arbitrated that the defendant Ihould deliver to the plaintiff fix terms of the 
Kentijh cloths, which were bartered by J, D, for the thread of the fubmiffion, un- 
plaintifF; and the breach was afllgned in this point ; and after ver- Ks the concrary 
dift for the plaintiff. — pENNERalledgcd inarrcft of judgment, that *Pi**^« 
this is out of the fubmiftion, for it appeareth not there was any 
coittrovcrfy for it; and fo void. — Curia. It Ihall be intended to 
be in controverfy, if die contrary be not (hewn, aiid tliat they 
^cre in tlic hands of tlic defendant. — And it was adjudged for tlie 
plaintifr. 

Herd againjl Burftowe. Cai e 6. 

P^RROR in a judgment in tl fare facias upon a recovery in debt. Afiirtfadat 
■*-' — Firft error. Becaufe the plaintiff fued ^.fcirefaaas after the ajainftbailmuit 
year to have execution by attorney, without a new warrant of at- ^^ ^^»« P™- 
iorncy, which ought not 'to be; as 33. Hen. b.pf. 49. 34. Hen, 6. ^^pj^^jjj', 
fl. 51. But it was faid, he ought at firft to affign this for error, prfndpaii'tnd 
and to fajr that there is not any fuch record of a warrant of at- an iffuc muft 
torncy, for tliis is a feveral record from the body of the record ; be joined on 
#nd he ought to have a certiorari to certify it. To which Gawdy '^» °^ '^n^kf^" 
agreed, there being no other Juftice prcfcnt. — Second error. This ^'^ncous. 
\^ 2, fcire facias againft the bail, for the non apparance of the Ante, 84.' 153* 
principal; and it is not mentioned that proccis was awarded 
againu him, but that it was prayed, et ei conceditur ; but it is not, 
ieUo pr^cettum efl vicecomitiy fs^r. as it ought to be ; and although he 
that was bail doth afterwards appear, this might be without pro- 
ccfs, and fo not good. — Thirdly, The name of the bailiff that 
ferved the urocefs is not to the return of it. But it was faid, that 
this is by itatute, which doth not extend to a bailiff, but to the 
iheriffl — Fourth error. Judgment was given without demurrer or 
iffue joined ; and although there need not be a declaration in this 
cafe, no more than in a per quec fervitioj or a quid juris clamat^ for 

€RO. ELIZ. PART I. N X!caW 



J*6 Trinity Term, 32. Eliz. In B. R. 

^« j^V^ in execution without anfwcr ; for he might plead a rdcafe of the 
H/.lfcrjiFKL. P^rty, or that the princijial is dead, and fo difchargc himfelf, &c. 
— And for thcic caufcs it was held the declaration was not good, 
and the cullom uureafonabic : and die plaintiiF had judgment. 

Ca5i «. Wood againft Payne. 

ijtOmcntJi p'JECTIONE FlRMiE. After verdift it was alledgcd in arreft 
urn, iKe;'u..f'nfivt ^^ of judgHicnt, that the declaration was uncertain, iz/jt. de km 
ummtHto^ ..fid mcfuagio jiv€ UuementQ^ and four acres of land to the fame belong- 
iiriwimW, "^ i"g i ^^^^ f"^** ^'^is uncertainty it was held clearly no judgment fluU 
jnd.'imLm'may be given of tlic meiluage, nor of the damages orcofis, for they are 
be Kivcn for iiic intire. — But judgment was prayed for the four acres ; but to that it 
*^"*** was faid to be uncertain alio , for it appeareth not to which of 

thcni tlicy did aprcitain. — But Cawdy faid, the words (pertain* 
Ti^^^o-^' '^'^^ ^^^ ^'^^^' ' ^^^ ^'^^^ cannot properly belong to a houfe, as 
S.M^i'^cc. //'V/f. GnifiFt' is; and then it is as a declaration of meflfuage or 
Stile:., 364. - tencmcut, and four acres of land ; which though it be void for the . 
Cro. jac. 125. firft, it is good for tlie land ; and tliereupon the plaintiff releafed 
i^hII"' *^^' tlicdaniagcs, and for the four acres had judgment. And it was 
-17. *^ *^' ^^^^^^ ^^^^^ ^" A/u'h. 27. (^ 28. Eliz, fuch judgment was given in 
«. StrarKc,S3+./'r/>*/;f7/ V. Roberts. 
1. Barnes, 117. 173* Vide Cottingliam v. King, i. Burr. 623. u Bac Abr. 169. i, T. Rep. 11. 

Caii 9. Kerry agatnft Bower. 

A plaintiff may A UDITA QITERELA. For that the defendant recovered again* 
«rt-*i»adcbirc. r\ Ijjj^ ji^ig j^Ij^ \j^ tijjs court, and was in debt to the phuntiff 
own'i^rdl. "^ anotlicr debt, he attached it in his own hands in Lond§n, and 
Ante, 63. ' upon this brought the audita qtietela.-^And it was clearly held, the 

1. RcU. Abr. ^''^^'''^ querela did not lie ; for this inferior court cannot fetch ti^i^ 
?si«554- * ^^^^ ^^^ of tliis court; and this debt is not attachable, as it #as 
i)ycr, 196. adjudged in Sir John Parrot^s Cafe, And execution was awarded. 

2. BrownL 6o. 



Casv ic* 



Farr and Eaft. 



Anindi<nmcnt T^HEY wcre indi£Vcd upon the 8. Hm. 6. c. 9. and three ex- 
of forcible entiy ^ ctptions were taken to the indiftment. — Firft, The entry is 
difLij.v^td fci a fuppoled to be into a houfe, and twenty acres of land, W turn dif- 
i7.Mbtmc ""^ /^i/'-'^ but faith not " /Wr." Scd mn aU»catur, for it Ihall be in- 
FutLVV tended. — Secondly, There was not contra pacem ; yfrhich. GA'VfDY 
held material. \Vray contra. For is is vi ^ armisf fsfc. et contra 
lif>y,irn.\2^, formumjlatut:^ ^t\ which doth imply fo much. — Thirdly, The 
trt./j.ic. -,i. llatute IS, if a recovery in aflife, or aftion of trefpafs by verdifi, 
S.IM. 443. or in any other manner, &c. and thefe words, *' or in am otter 
' ''ir^ k ^^* fnanncr,'' arc omitted, fo the ftatute is mif-recited. And this was 
jw . 352. j^^j I ^ j^,jjfj.rijji exception, for in this the fenfe of the ftatute is al- 
tered, for tliis is t)\\\ to a recovery by verdift only ; but if it had 
been niif-iecitcd in a point not material, it had oeen othcrwifc: 
and ti)c indictment w.is difcharged. 



Magdalen 
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Magdalen Chamberlaine againjl Thorpe. Cai* n. 

Eafter Term, 32. Eliz. Roll 186. 

rvEBT upon a recognizance taken in London. And declareth, CuftomofLon- 
^ that the mayor there had ufed to take recognizances by ^^^^^^ancw^f 
:uftom of aU except infants and feme-covertsy and upon any day ^^^^J^^^at. 
except Sunday^ and certain other days fpecially named, and this re- ten within tU 
M>gnizance was taken before the mayor there. — Tanfield al- W/y, with €x- 
bdgcd divers exceptions in arreft of judgment.— Firft, The cuf- '^f^^!^'^^''^' 
torn is tmreafonable, viz. to take recognizances of all perfons, ex- and pcri^ u 
:eft feme-coverts and infants, and doth not except men de nonfane good. 
nemory. Sed non allocatur \ for fuch may acknowledge a recogni- ^ 
tance, and have no remedy to avoid them ; and therefore they are '* ^ * ''• 
ncepted which may. — Second exception. That it is not averred ^, co. 64. 
that the defendant was not an infant, &c. or that the day upon 2. inft. 395. 
which it was taken, was none of the excepted days. Scd non alio- Co. 4. 12^ a.^ 
catur ; for it (hall be intended, if the contrary be not (hewn by the 
defendant. And fo the Justices faid the law is clearly taken 
It this day upon the i. Rich. 3. c. i. to plead a feoffment by cejiuy 
a que ufe. — Third exception. That none can take recognizances 
but Juiftices of record which had authority by patent, &c. as the 
Juftices of the benches and juflices of peace by commiffion ; and 
the mayor is not a judge of record, but by cuflom. Scd non alloca^ 
tur ; for the cuflom is good, and the cufloms of London are con- 
firmed by parliament, and are good though ftrange ; and fo it was 
adjudged in this court between ATabbe and Erwing, — Fourtli ex- 
ception. The cuflom extends as well to recognizances taken of 
ftrangers as citizens, or for matters within tlie city. And for this 
caufe G^wDY held it was not good. 

See 8. Hen. 6. c. 9. 

Watkins agaiujl Johns. Cme h. 

T^RESPASS for afTault, battery, and breaking of a pack of cloths, Pleading in 
■*• and taking one cloth out otit, &c. — ^Tlie defendant as to the ^rcfp^ft* 
aflault and battery pleads not guilty ; and as to the pack of cloths, 
&c. he juflifieth, for that the queen granted the office of anlnage 
mth tlic moiety of the profits of it to Pf^. Owen ; and tliat the 
faid Owen by his deed, bearing date, &c. at fuch place, made him 
bis deputy , and becaufe the plaintiff did offer to fell this pack of 
Joths, not having the aulnage feal to it, contrary to die flatute, 
le feifed it as forfeited. Upon this plea there was a demurrer. — 
IvACGjJerjeanty for the plaintiff argued, — Flrfl, The plaintiff dc- 
Jarcs of^the breaking of a pack of cloths, and taking a cloth out of 
t ; and he anfwcrs to the taking of tlie pack, but not to the taking 
)f one cloth out of it, which is fpecially mentioned. — Secondly, He 
eciteth not the flatute which makes the office of aulnage. — Thirdly, 
Ic fheweth that the defendant offered to fell it contrary to the flatute, 
nd fheweth not which flatute, and there are two flatutes which 
;ivcfeveral punifhments, viz, 27. Hen, 8. c. 8. f. 12. £^6. Edw. 6. (4)2. Hawk, 
• 6. (^7);— r ourthly. He juflifieth by deputation from Owen^ but 349- 357- 
heweth not that the office was granted to him to exercife by g^^f^gg''** 
leputy ; for this is an office of trufl, and otherwife cannot make a i5.Ray. ,'5,8, 
leputy. — Fifthly, He pleadcth that Ozien by deed dated at Jber^ OougL 415, 
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^* w"* S^'^^^y "^^^^ ^^^^ hisdqputy, bat fliewcth not tbc place whci 
j?r»f . depd was made which is iffuable, for it may bear date at . 
fovennyy and yet fealed and delivered at another place ; and io 
IS no place from whence tht venue fliall come, if the deed bede 
—And for thefe caufo*? the pica was held clearly infufficient : 
it was adjudged for the plaintiff. 

^^•* *> Bugg and Nelfon agalnjl Woodward. 

A real compofi- pROHIBITION. For fuing for tithes in court chriftian : 
Slig?dfrJJi[the ^?^^ f^«g«ft that one Pretiiman was feifed of the hnd of ¥ 
payment of ^he tithes are demanded ; and in confideration of five pounds 
tithes is not by him to the faid parfon {IVoodwatd) csncirdaium t^ agreatm 
foW, even between them, that he and his ailignces fhooid hold the lam 
foThimfc^^T ^^^^S^^ of tithes during the life of the parfon ; and that after 
St be iwt by * ^^ ^^^ ^^ *^ ^^^ plaintiff and upon this a prohibition iwas gn 
Abc or deed. And it w^as held he need not make proof of it, for it was a co 
Foft. 449. fition with the parfon himfelf who fucd. And a confukatio] 
S.R0U. AK 63. prayed, for the agreement is without deed ; and being for no 
Codb, 374. certain, but for die life of the parfon, it cannot be good «i 
Cro.jac. 137. deed ; and it is only an agreement, and no grant to be diicha 
H^b ^'^6 ^"^ ^ grant of tithes to a ftrangcr cannot ht without deed (a 
%U vide * more can it be to the party himfelf that is tenant of the lane 
S. Com. Dig. 91. "w*^ ruled in the common pleas, IVeJcltd v. Pepper^ that a com 
3.Bac,Ab.537. turn ei amatum between the parfon and his paiiihioner^ th 
A«e, 136. twenty millings rent he (hall have his tithes for twenty years 

parfon fo long live, that a prohibition lieth not ; yet there ii 

perfonal, and here for life. 

G A WDY, Juftice. A grant for life of tithes is not good wi 

deeds, but here it is a contra^ fot money. 21. Hen. 6. / 

Leafe for years of tithes is good without deed. Et adjgumatur 

(m) See 5. Geo. 3. c. 1 7. [h] This caib was moved again» &nd a coolblatioB f 
Poll. 249. 

Case 14. Buflic's Cafc 

A Sheriff cannot T^EBT upon an efcapc againft a (heriff. He pleads nihil < 
joftify an efcapc -L^ ^^^ ^^y yerdift It was found, tliat the plaintiff recovered aj 

fec*aufe Jhe"*^ro. 7' ^' ^" ^^^^' ^"^ ^^^^^ ^^^^ Y^*^ paffed, had a capias ad fatisf 
ccfs vras erro- ^^^ againft him, and the fherlff by force of it took him, ant 
iicoufly feredhim to efcape; and. If upon this matter he was chargeat 

awarded. this debt ? was the queftion. — And it was adjudged he ftiouki 

p^ft*' ^66^ *^' though the procefs was erroneoufly awarded, yet it was fufi 
*^ ' * ' for the fheriff to arreft him ; and he might juftify in a £df 
prifonment ; and therefore cannot let him at large. 

Boll. N. p. 66. Moor, 274. Dyer, 175. Fcp. 203. i. Leon. 30. 5. Co. 64. 8. Co. 141, 
Jac. 3.280.289. 2. Bulfl. 64. 2. Saund. 100. 3. Mod. 315. Carth. 148. 134. 5. Mod. 413. ji 
396. 2. Salk. 700, Ld. Ray, 397. 776. 1530. Stra. 509. 820. 1184. Sa)k. 273* 4..Bac« A 
CJiib.Ex.82,83. 

Case 15. Hungatc ogaitijt Hamond. 

If a juror who A JUROR was challenged a«d withdrawn; and upon a 
waj chaUcnged /a awarded, and pfocefs againft the other jurors, he apf 
^uS^lf\^vy\\\t ^iniongft tliem, and was fworn, and tried the iffuc. And this 
caufe, judgment alledged in arreft of ju(}gment> it tVte h^ld erroneous, an 
ihaUbefiMycd. Jpdgmeiit ftaycd* 
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Richard Cottop's Cafe. Casb xi. 

lCTIONE FIRM^. Upon evidence it was held, that if a ^ «>^ •»*» 
iffeifor makes divers feveral leafes for years, and the difleifee !^ Yol^^ 
s into one part in the name of all, this is good for all, for whole. '' 
arc ail derived out of one freeliold ; and that an entry upon Ante, 167. 
Df the land is an entry into the houfc, which is in another '• ^ Abr.Tjt, 
of the land. Ca.Ut.a51. 

Metcalfe againjl Deane. Cah 17. 

[E jury were gone from the bar to confer of their verdift. ^ v#«>'/««« 
>ne ot the witneflcs that was before fwom on the part of^^Jj*^'^ 
€, Wis calMby the jurors ; and he recited again his evidence the witneifet 
em, and after fhty.fvve their verdid: for Deane, Complaint had recited liit 
J made to die Judge of the affifes of this mifderaeanor, he f^»«*«^nce ^ *« 
ined the inqueft, who confeffed ail the matter, and that the ^J^^^^^U^^ 
ficc was the fame in effeft that was given before, ^ non alia to coi^iderof 
Iver/a. their verdiO. 

lis matter being returned upon the pofieay the opinion of the Port- 4". ^i^ 
R.T was, that the verdift was not good, and a venire facias de i.Ro,i6i.7i^ 
n2& awarded. Vidt'^^, Hen.6.^* Exanunation'' 17. II. Hen. 4. Moor, 45*. 
\ and BuowNLOW cited a precedent, Leming v, Kempe^ ac- p^j^J^'' **^'^ 

ngiy- x.Hi^*^. 

Comb. 63. 
>. ji* tu Keb. I), s« Barnes, 352. Salk. ?cx. 7* Mod. r. Vent. 97. Sera. 64a. i. Tcrat 
I. I. Freem. 79. 149. 7S7. a. Jonei, S3. 



Michaehna$ 
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thefc arc not the words of the defendant, for perhaps £* IT, did 
not fcrve any man, or his intent maybe otherwife: and if thcr 
be intended of the plaintiff, yet they are not fuch words of dtf- 
crcdit as for which aftion Jay ; for it fliall not be intended that 
' he called him traitor or rebel, but that peradventure he was difo- ^ 
bedicnt to fonie procefs, or that he was accountant and made no : 
(«) Co. 4. 15. true account ; and cited Stanhope v. Biith (a) and JGmze/s Cafe. He j 
» ^- being a bailiff brought an aftion for thefc words, " Thou doft ■ 

*^ ferve falfe warrants, and deceived the people ;*' adjudged that ■ 
the words were not adionable ; for it is not averred by it that he '. 
made falfe warrants, or knew they were ^fe. And in tliecafc of ' 
tlie clerk of the peace for Gloucefttr, ** You make fiilfe records, and 1 
" juftify them for true," no aftion lay ; for they might be falfe for \ 
mif-wnting or otherwife. And in Savage and Cook's Cafe^ area 
27. Eit%. adjudged that thefe words, '^ Tnou art a papifl, and not 
*♦ the queen's friend," are not aftionable. And the innuendo cannot 
aid the matter, nor the averment that he was his fer%'ant wiU not 
ferve ; as it was adjudged in the cafe of George v. Parker for thefc 
words, " Thou hafl broken my Ihop, and taken my goods," in- 
nutndo^ " that he had robbed him of them^^ an a£lion did not lie; 
for the firfl words were not aftionable, and tlie fecond could not 
aid them. — Godfrey contra. And he agreed the cafe of Ximzeu 
and of the clerk of- die peace of the county of Gloucejier^ for he 
was of counfel in them ; for they fhallbe intended in a good fenfe, 
and could not be intended that thev counterfeited warrants, or 
records : hut here it fhall be intended in malam partem^ diat he is 
no true fubjed, but a traitor to tlie queen. — Upon another day it 
was moved again: and Egerton, SoUlcttor^ urged, tliat thefc . 
words being fpoken of a man of fuch credit as tlie plaintiff, aie ! 
to be move regarded than if fpoken of a private man ; and it is a 
rule in the civil law, " Sermo rclatus ad perfonam debet inteliigi fecun- 
•* dum conditionem terfona ;" and he cited the cafe of Mr* Edward 
Boughtonv. the h'ljnop of Coventry and Litchfield^ which was for thefc 
words, •* He is a vermin in the commonwealth, and a corrupt 
*^ man ;" and for that he was a juflice of peace, and a man of good 
eflimation, it was adjudged, after long arguments, tliat he (hould 
recover, and had four hundred marks damages. — Afterwards it 
was moved again by Coke for the plaintiffs that theperfon of whom < 
(f)Co.4-i6. a. the words were fpoken being confidered would Dear an aAion; 
and cited Birchlys Cafe{c)s when words are fpoken which touch 
one in his duty or courfe of life. And thefe adions are for the • 
difcrcdit, and therefore ought to be adjudged according to the 
credit and place of the perlon of whom they were fpoken. And \ 
Trinity y 2. Hen. 8. an aftion was brought by the bifhop offVinchefier * 
for thefe words, «« My lord of Winehefter took me and imprifoncd 
♦* me till I entered into a bond of twenty pounds to the king's 
" ufe ;" adjudged aftionable. And Hilary^ 19. £//z. Rot. 484. Lni 
jibeigovenny brought an aftion for thefc words, " My lord of Jb. 
** fent for us, and put fome of us into the flocks ; fent fome of 0$ 
•• unto the gaol, and put fome of us into the houfe called Little Eafc;** 
and adjudged aftionable: but fuch words as in the two laft cafes 
fpoken of a private perfon were not aftionable.— Wray, C. J. 
The words themfelves for the generality of them may have a good 
con Aruftion and reafonable intendment, and are not aftionanle ; 
but iJie quality of the pcrton q£ YiYvom thcY are fpoken beine con- 
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crcd, he being touched in' his credit, and courfe of life, they Waldicr^vi 

: actionable : as to call a bifhop " papift," is adionable ; fo to **^*rfi 

I a judge '* a corrupt man ;** for they doncern them in their °^'- 

ice ; but to call a private man fo is not aftionablc. And 

lereas it was faid, that it appearcth not they'wcrc fpokcn of the 

intifF, but lha.t it may be intended E. H. did not ferve any man ; 

to that, tlic innuendo takes away all uncertainty in that ; for fo 

s in all adions upon the cafe for words, the innuendo makes them 

»kcn of tlie plaintifF, and the defendant is found guilty ; and 

is eftopped to fay, he did not fpeak them of the plaintifF. — 

WWDY. For the certainty of the pcrfon, there is no doubt but 

It the innuendo makes tlicm as certain as if he had faid, '* Sir 

William JVahrave is no tmefuhjedl ;" but for the generality of the 

rds he doubted, and dcfircd to fee Bucklie^s Cafe. But as to Pod. ^30. t6S, 

J words " true fubjeft" he faid, they could not have any other Cro. jac 3.01,. 

erence than that he was not true in his allegiance, or in his fub- 

lion, and cannot be intended falfe in other matters of account, 

:. — ^Becaufe Fenner was not fatislied, they would advife till an- 

icr term; and the next term it was adjudged for the plaintiff. 

Taflall agairjft Shane. Casi 6, 

Trinity Term, 3 2 . Eliz . Roll SzS, 
jEBT ON BOND. The condition was to pav 1 1 1. upon the An accord to 
' I2tli oi Feb. Defendant pleads an accord 8t(a Feb. that if he payaiefsfum 
id 81. upon tlie faid 12th oi Fvb. that he would accept it for the ^""^f^**® ^*^**' 
foment of the 1 1 1. and pleads a tender at the day, el encore prijl. \^^ 
lis being but a concord, which is noplea in debt witliout fatif- ^^ co.yo.a. 
lion, it was adjudged for the plaintiff^ (^). 5, Co. 11'7/b. 

I. Rol. 12.. 9. Cro. Car. 19J. Ray. 203. 1. Leon. 19. 2. i^lk, 627. 
«) An agreement bctwc-cn a debtor and be pleaded co an a6li')n brought by one of 
creditors, that they will accept a com- the creditors to recover his whole demand. 
tion in fatisfa^on of tlieir rcfpefkive 2. Term Rep. 24. 
:s, CO be paid in a reafonablc time, c^innot 

Thomas Dearing's Cafe. Ca$e 7. 

rE was indifted of murder. — Lewkener took divers ex- An indiament 
^ ccptions. — Firft, The inquifition was taken before Th. G. quaftcd for 
oner of the Lord Barkley^ but flieweth not that he was eoroncr waatof/v/owiVrj 
the county, or of what liberty. — Second, It is not fhewn how ^^' 
Lord Barkley can make a coroner, by ipatent or prcfcription. — *• Co- 4x- 
ird. It is, quod per cujfit cum gladio^ and faith not /f/fl///Vi. — And l[^yj^^\ 
thcfe caufes die indiftment was difcharged. ^' '^^^ 

Tho. Greenleaf againjl Jo, Barker. Casi 8. 

RROR of a judgment given in ^n affi4mp/jt ^t Canterbury.---^ j^.hindLhtcd 10 

Firft error. That whereas the faid Jo. Barker brought an afm B. in 5I. on a 
ipjlt, and declared, that whereas the faid Jo. Barker was indebt- ','^"^^7"^'*! 
to the faid Thomas Greenleaf by obligation in 5 1. to be paid on ^nfidCTatioo"* 
ift Nov. following, in confideration that he tlie ^dNov. at the thtt^. would 
tance and requeft of the plaintifF, would pay him the faid 5 1, p^y the bond on 
hont fuit or trouble ; he aflumed to deliver him a bond, in 3<*j^ov.;>ro*ri/*i 
ich 7. S. was indebted to him in 20s. with a letter of attorney l^^nd'^oTcf,, 
fue for the debt. Upon this declaration, after vfcrdift, judgment 20s.%vitha ]«* 
igivcnfortheplaintifF; anduponthisjudgmenterrorwas brought, ter of attorney 
First Error. The confideration was not good, for he did no ^ ^"« ^05 »«• 
tre than tho law did compel him to do, viz, to pay the money ^t^^t5f>i\\Kv% 
tt.0. £UZ, PART J. O ^'dX c^vVv^c^^^- 
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GiiEVK?rAF that was due before. — Andfo was the opinion of Gawd y and FeK' 
mf.unj. y:v.K^Ju/Iiris^ for he payerli no more than was due ; but if it ha'j l)ccn 
paid before tlic day. if isotherwife: forevcryconfiderationmuftbctor 
the benefit of the dcfciulHnt, or fome otiier at his rcqueft, era 
^ / .' ^ thing done by the plai'itilF, for which he laboureth, or hath prc- 
\ n^fi ^!-\ judicc i as 37. Hen, 6. to cure one ; and 20. Eii%, in the coramon 
Ante, ^^y p'e«is, IVortbingf^n v, Syffenham^ in an ajfumpfit^ that whereas ho 
Dycr,3 56. pi. 39.^.^3 ^jjjj \^ ti^g queen's bench for J. S. Icrvant of the defendant, 
j-)i.*^pi.4.*''^ he A:ch a day airunied to fave liim harmlcfs -, but it not being 
uCro.\o<). alJedged, that it uas at the time of the bail or before, nor 
Howd. 5. t. at his requeft, but after it without confidcration, it was void. 
9. Fifw. 4. concoid to deliver one his own writings, is void. 

Sfcond Error. The q/pfnipjit is void; for it appeareth not 
the plaintiff could have any benefit of it ; for it is not to fue and 
recover the ?.cs. to his own ufe, and fo is rather a charge. — And 
of that opinion was (jAwdy. — Flnner cotttra. 

Third Error. For that upon the venire facias only twenty^ 

three were returned, whereas there are to be tl^'enty-four.— 

Ctawdy. It is helped by the ftatute of jeofails^ 2,ftCT verdift.— 

(«)Pcft. 5?-6. Ft xnj:r doubted (t/). But both conceiving there was no con- 

5. Co. 56, fide ration, and fo a plain error (\\'ka\, ahjentej they were 

Cr<. jac. 647. Yyox\\ of opinion to rcverfe the judeinent. — ^Tanfield, who was 

Cio. Car. 123. 1^- * i- 1 • » r 1- • 1 • f J J r» ri nr 

j«3 not ot counlcl in tiie cafe, laid it was adjudged Pajch, 23. -c/rt. 

i.Kr:>\vni.274. inter -'^okc et Htx'itj that in confiJeration he would, at the requcft 
Lau'.i. 57. and ini-ancc of the plaintiff, pay him twenty pounds upon z bond 
at the day when it wa*? due, he aliumed to deliver to him the bond: 
this was acijudged a good confidcration. — Gawdy. That maybe, 
for it is to deliver to him the fame bond which was to be deliver- 
ed upon the payment of tlic money ; but here it is collateral: and 
they would advife. 
Cas. 9. Rigg againjl Clarke. 

A declaration in p^RROR of a judgment in an aftion upon tlie cafe, where darie 

TlrJ'^ifT&e ^^^ declare, that whereas he was poffeffed of a gelding, in 

pbmtTff ^ horfc confideration that he wotfld lend his gelding to B. to carry three 

held ill at'er hufhcls of coals froin fFetre to the houfe of B. hepromifedhc 

v.rfii-::^, ivdufc would not aiiter cum oncrare ; and allcdges, that tlie laid B, aliter 

itfl.'i not !biie ^^,. ^,;^^^ pra'diti' onerahat fpadoncm precdiif et magis peneierofius onus 

was ovtr-^hur- f'P^'^ fpadoncm pra:f.li^f impofuit. Upon non affiwipjit^ and found 

thcn.'d. for the plaintiff, judgment was given, and error brought. — Firft 

error, tic faith, per zlam prud':ci\ whereas itlhould be in via. But 

ft. 4UBd. 319. ^.j^ ,^_^ cLarly diiailowed; for it is all one, and of one fenfe. — 

Second error. 'I'liat it is alledged, aliter oierabaty and ihcweth not 

hov/. Ga\v])y iir.d Flnnlr held clearly it was error; for to 

enable him tD th(rfii:t, lie oupht to flicw how he over-burthencd 

him. — Anl hcin^i m ned again, it was adjudged, that for this 

caufc the jud^nxiit lliuli be reverfed ; although Godfrey moved 

ftron^Iy tl;=at it vv;:s \w\\ enough; for it lay not in tlie conufance 

of the plair.viff how he did o* cr-load him; nor is it material,. 

l)ow he did over-load him. For if he alledged in one manner, 

and it be fo'jnci in another manner, it is found for the plaintiff; 

an J tiii'^ is after verdict. i\n\ although the declaration is faultyin 

form, this is aiJcd by iS. EUz, c. 16. But notwithftanding thcfc 

reafons, the jud;;ment was reverfed; for it is a thing xnaterial 

y^liich the plaintiff is to fticw. 
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Kinnerfly agahtfi Smart. Casi i#» 

Trinity Ttrm, ^2. Eliz. Ro/lSgS. 
!^BT upon ail obligation. The defendant pleads, that zX. W.Om plea of 

in the county of /fv?rw/V;t, tliere was a communication and '^'X «o «» ««- 
smcnt between them for lending of money; and that ^hc^^^^^^* 
itifF (hould have fo many oxen which were of fuch value f^^^ ^^ ^i,^^ 
c ten pounds per annum \ and for the performance of this the ufury is al- 
ious contraft, the bond was made, and pleads the ftatutc of hedged, and noi 
Eliz, to avoid the bond. The plaintiff faith, that it was well "^^^ ^ ^^ 

duly made upon good confideratiou, absque hoc that itp^^^^* ^ 
made for fuch ufurious contraft; and upon this they were 
tic, and tried in the county of fVarwick ; and found for the '* ^^^^ *^ 
itifF. 

ANFiELD. This iflue is mif-tried, for it fhould be tried in 
^on\ for the iffue is, that tlie bond was not made upon an ufu- 
\ contraft ; and the bond was fifppoi'ed to be made at London ^ 
the bond being made there, the trial is to be there. 
3KE and Kennersley contra. For the bond is confeflcd; but 
K)int is. If it were made by ufury, which is alledged to be at 
n the county of M'anvick ; and upon this is the iflue taken. 
dw, o, pi, 8. An iflfufe being, if a deed were made by durefs, 
flue Ihall be tried by a venire of the place where the dwrefs is 
ofed, and not where the deed isfuppofed to be made. i^.Edvi. 

15. 25. Hen. 6. pU 24. HilL 28. EFm. Rot. 311. vel 211. in * 
orpe et TumoTy tliis exception was taken and ruled, that the 
(hall be in the county of Eff'exy where the ufury was fuppofed 
r, and not at London^ where the deed is fuppoled to be made. 

Pafch. 32. Eliz, Rot. 303. the like rule in Pay and fFilkinfon. ' 
id this being moved divers days this term, upon the laft day 
c term the plaintiff had judgment. 

Parcel's Cafe. Case u. 

1 was indiftcd, that at fuch a day, and divers days before and An indiament 
after, he was a common barretor, et perturbator pads \ but forbarretrynee^ 
ed no place wliere, nor caufe for which he is a common "^^ ^**^ '** " 
tor ; and thefe exceptions were taken by Lewkener. — But J^2fe*o/t^ 
Court held it good, witliout any fpccial caufe (hewii ; and offence, 
lace is not material, for it is in everyplace; and the trial Ihall 2. Kcb.4xo. 
corpore comitatus. Latch. io4.f»i#.' 

Palm. 450. 1 • Term Rtp, 748. 

Wilfon againfi JefTery. CAti %%. 

EafterTerm, 30. ^//c Rcll 2\g. 
ROR of a judgment given in a writ of coyenant.— And the A declaration rn 
>rincipal error affigned was, that the plaintiff declared upon ^^°]!^* "^ 
identure in this manner, quod cum perfcriptum indentatum fac- Swplaintiff^dld 
ntcr eos tejlatumfuity ^c. and doth not allcdgc infaHo^ that by the inden. 
►y fuch an indenture did covenant. — Fenner. So is the ture covenant^ 
non courfe in declarations ; but in a plea in bar it is no good *«• 
. And all the protlionotaries of the common pleas certified, *• Ron. Rep. 
fo are all tlieir precedents ; and Loe, and oflier clerks of the **^ 
a'g bench faid, fo is their courfe, -And the judgment was '/. saJ^^^^^ 

(led. Cro.Car. 188. 

Cfo. Jac. 383. 537. !• Bac. Abr. 545. to notii. Cowp. 665. Doutf . 44i. -v^v 

O a TL^Axwt\!t 
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Caic i;. Kathciinc llnmaj'^iii"/! Luke 0^»Jc. 

If ani-'-.-rn'-t A PrRAF. of tIk ujittli ot* licr liulband. Ami Jcc!arts tl.a*. tie 
a. . '».:■■ -^^ livlciKianr. iV.cli ;i .l:iv, at // r //- y..//.///; ;.'f ii tlic I'lvl oo'ints 
t." '•-■'• ^-f ^ ivf iiini a m«:rMi \\i uiul, ol* wiiicli, at // '«.':<•';■/ i:i t..c lV.»l 
* - '^ •■'" cuiistv, !ic la'i^iu'l'.L.I. :i:ul the ranic Jav tiicit ii'.cJ , and In t:iela;d 
i..r-. if.:-' 4? c.t!iii»iint, tlit i.r.r».i..\ iiiul \\;»r, at // tyr-Ai.;>//r».r aioici^.u:, her 
ii- i -•■• S ;- laiii luiriuvl '.:.'. i* '' '*'i.i ffii ,:r ' ;;:w »•.//.?:•;/. And alt:i«.u~l. fxr-t 
p?'.'. J • .. lii:- i..:.;t> :»!• .i.'.Cvi. an! liuc ;>intd !'.;">n:, it, \ci 1r wai\ed it. 'id dc- 
fc. .' i;-;-' '*; p.ivi!:'.-.! i i"M'. tl - .'. .!;.-•::..;; a- jt a.in clc'irl) IiL-d l>y rr* . C/'-*?-T 
''. "VA.V.,"" hi ni •.:'» . i »'. ■» * !.«.i.r..f >\ »v !iot ;;iiod, it is in vari i*"* p:o- 
." I ••;!, '..• " ^N.- cL.::iv !.;.•!.:. tii.it it i< not pcrcr»:;. f.:v :o 
v!>" "■:. • ' ■ : .' .* ■ - \vvi a«r..:i; him, it i-i b..* l *- - 
• . •. .'* . . • t .-• v^.ir.:! .CI* wiK, i..at r..L yl.?."A 

'\ •::.•• ' :. .^ :*».:*.. J murdc- i-j lur :»■:;..: !c« '•- 
•••..• \: cai'iijot bo . !;.#;• : ". •■ zja 
^. < .■ ■■ ••..•*■-/. .•^w /, \ct it i> i : :•:'.■ :;y 

..-..' : . 1 ' . •. .-ri.. tiiLK" the nr.'.rvicr .- !i>-^- 
• : . " r' . ..»;, 4. lo. 4I. v. a- C'V:. 
- . • . - ' .../ . c •■ ioi tiic ri.T.c. :•• !. :r".r 

• • . . . :. r :n'ni tii.^ tlr. ;•>. •.• :•.-.; 
V . •..••/ worh <: *":>.'.'!. r'.r. :..■;-, 
• • ..,::< ot the aii'ji.r.t ^ leecv-w.'S 

'v wiscrc the ';•.-'. \\ .".•:. — [.•'.I 
:• -. J i:;dii^tnKut \v;i^ :.] . r" : •■:' 
1 . ." V.-N vltath. A:.d ui:'.. ;...': :'..-; 
■' '- .. /;>>;/; 5, a::d were :. I Wvl 
. . r.-* Iicyaif:' ' (.»•. c : iii\x. '.l v*a> 
. . -jc hwtwccii thr ca'.ii ; a:.v: iu- 



_ \' ^r I f the Rnllc, r ;.:/:, J M.i:t 
:\:^v;ilon. 

* ^\ : ■::* CA>K,yv/:..;/; r :/; :.:>. A-i 

. . .i < '. '. N\ .: s lei ! Id t ) I t ! . e n: _ ii c r .'" :* r:": . : :i 

.; .. •.!/ ;^r it tor years, and flTt::.:.". :h ::.. ::: r.r 

•• .;• ♦>: a ihie; t!ie defcn.-.i'.*. /'^^ ••:'"•• ••: »:i 

; ro ;l.i!ulei- hi"^ tit!.., f^.' I ' \*::.: y -.:,•.:: ul 

. \ ".0 ot" the manor ot* //.. :': : : •>-• ire 

.'u.I a deed iif I'-afc t-' u!..--. :.:•'.:....-.- i: :o 

.' • fll ir, :uid a!! ::ir i'^rrrei: in •:. ;.-.*.:.■•.; 

•n- It to h.a i( :gcd :.'::.: : ^.•^i v. r. -.:'•-. c-r 

, ^'wn.w/Av ot lib !:••:.:. :■ !.:^ .: ••• •^;.> •:!* 
. . • i*:icdek!id:>nt pIv:iJr^. tlur -ij .'; ; Vj .^- 

• ■. 'C frtrtlii'r f'p''c\^' •':**\ t' '•:.:.:'. :'r .'-.•'.••i.-^ 

. • .'.; ':s .V.'*/t /. *.•."■-•" ' : " •"• . '"- . V : . ; * - '.a 

• v.Mi'tiion of the d.r: :.:.•/: 1-^::.^:- o:::?r 
. ' : : v' lietlndrint th.en a-.d rhc-j id Ivl.r' c u 

. •, '..iv nuvle, Icalcd av.d d-j!:-. ^r.-i . :'. rvih.vh 
,/v v\snv.U% \B&^'£ HOC tliat int c.d k:;:-w it to 
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deed of a forged leafe.-*-Upon this it was demurred in law, Cehaid 
argued hyCoK^ zndWAKBEKTO JJ for the p/aintiff ; and by ''^'"^ 
haM and SsACC^/erjcaNtSy/or the defendant, — As to the bar, « * ^ . 
s held clearly by the Justices, and in manner confctled by 
efeiidant's counfcl, that it was ill i for Ihe faith, talis indentura 
», ^r. io dotli not anfwcr to the deed in the declaration, for 
is not eadem [b). But as to the fubftance of the declaration, r^) Doc. PIk, 
IS moved, tliat the aftion did not lie ; for the defendant faith $*• 
lad a leafc, which is not to be referred to the deed of leafe, ^'*^^*g^ |^ 

the intcreft of the leafe ; and when fhc claimeth an intereft, ^* 

; not punilhable (c) , and the cafes of con fpi racy, 22. Edw.^, ^^^ i.RoU.Rep. 

tsf 40. Edw, 3 pi. 19. and the cafes of publifhing of forged 409. 
:, 9. Hen, 6. pi, 26. 20. Heft, 6. pi, ll. lO. Hen, 7. pi. 29. 1. Sid. 79. 
\dw, 4. pi, 25. were cited, that the party is not punilhable ^*'°- J*<^* »^4« 
ling an intereft, or not knowing it to be forged. — And divers ^J,^^ ^gj^ 
jtions were taken to the declaration. — Firft, It is not averred Hob. '205/ 
the defendant had not title. — Second, It is faid, Ihe offered to Hctl i6i» 
but faith not to whom; fo inccrtain. — Third, That flie pub- 
i dlverfis perfonisy but fhe\^cd not to whom. — Fourth, It is 

that fhe knowing it to be forged publifhed it ; and no place 
n of her knowing, which is material and traverfable ; and fo 
ce ought of neceffity to be inferted. — Scd non allocatur. As to 
natter, it was faid it was fufficient to entitle the plaintiff to an 
)n ; for if one entitle a ftrangcr to my land, and not himfelf, 
iftion lieth. Trin, 24. Eliz, Johnfon v. Smithy the cafe was, 
ifon enters into a communication with Sir H, Bed'm^Jield to fell 

certain land, and the defendant knowing it, laid in the 
itry, that a ftranger had a rent-charge out of it ; by reafon 
reof Sir H, Bedlngjidd refufed to proceed in the bargain ; and 
imay v, Stanfield was cited [d). So here, when fhe dcrivetli no (j^Ante,34, 

to herfelC but in effeft faith her hufband had a leafc, which i. Co. 177. 

is a flranger, an aftion lieth not. — Wray, Chief Jufiice,^^^9^^¥ 
' words " I have a leafe, &c.*' fhall not be conftrued that 
had a term or intercji in the leafe itfelf, but only an indenture 
:afe ; and is as much as if Ihe had faid, that fhe had an inden- 

of leafe made to her hufband in her keeping, fo makes no 

to heffelf ; and being fo, all will agree fhe is punifliable. But Po(t4i7; 
le had faid, that fhe had an intereft or term for ninety-nine 
s, and entitled herfelf to it, it Were otherwife. But in all 
s, when one doth entitle a ftranger, it is not aft ionable, except 

1 fhewn that fome damage comcth to the proprietor by^ it, vii:. 

he cannot let it or fell it, &c. {e) And that an aftion lieth not («}Cro.Car.i4^ 
re one doth entitle himfelf, the ca?e of 17. Edw. 4. pi. 3. doth Yclv. 88. 
^c it. For if one faith J, S, is his villein, an aftion lieth not; ^''' 4- ««• *• 
if he faith, ** J. S. is villein to a ftranger,'' it is otherwife. — 
WDY, Jujlice. The faying *' I have a leafe*' amounts to as 
:h as I have an interejl for years, for fo it is intended in common 
ance ; and fhe doth not only fay flie hath a leafe, but this is 
>rced by offering to fell it : but it being alleJged that flic pub- 
5d it knowing it to be forged, and fo doth endamage the 
ntifF, and of purpofe . to ftop him to let, &c. it fecmeth the 
an is maintainable. At common law, if one fue ^ forged ob- 
tion knowing it to be fo, an aftion of the cafe lay (/) And (/;Hob. 167 
OQgbfhe claimeth a leafe to herfelf, yet fhepublifliingitknow- Fitz^. t\%. i^ 
it to be forged, an aftion lieth : and althouga xt Vi lw\A, ^^'^'^^"^*^'^^^^'*^3^ 

O 3 xtf^x.^'^ 
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GfKRARv not publilhcd as a true deed, hut ^affvfmm^ this is a plain afflr- 
tf^irn/? niativc tliat it was true.— Aftcr\%-ard$ the plaintiff had judgment. 

ca»e 15. John Hooper's Cafe. 

Tl.c addition JOHN HOOPER, alias BARTHOLOMEW, ca^penter^ and others, 
ntud he placed J were iiidiftcd upon the 8. Hen, 6. c. 9. — And becaufc the addi- 

ii//l? * bV'r ^^^^'^ ^^"^^ '^^^^^ ^'*^* ^^'^'^' ^^ ^^"^ ^^^ ^^^^ *^ ^^ ^'°^* ^^^ ^^ *'^' 
add!^tion "w!/*^*^^ difchargod. — In the fame indidment, one was indiftcd 

la an indictment W the iiamc o{ J, tlicwifc of y. .^. of />. and it was moved, If tliis 
ajTiinrt a/<w- were good without any otiicr addition to the wife, of her myftery, 
•vvc/iii fuffi- or place of her habitation? — Gawdy held it was not. — Clench 

•tent. t 11- 

P, f» ..r. ,«. ^"^ r KNNER contra. 

r^ix, 249. 5*'V 

2. Jiift.669. Theol. h. 6. c. 14. r. 19. Moor, 354« 1. Leon. 183. 5. Edw. 4.(4.41. ««• i«Hale,x77.* 
Co. Lit. 3. a. 2. lull. 669. I. Com. Dig. 33. F. 24. 

CAtE 16. Edward Wal win's Cafe. 

Outlawry re- TERROR brought by him to reverfc an outlawry u^n an indid- 

^rfcd. Hi y^^iyi fyf nmrdcr. — ^'I'hc error was, tliat in tfic indiftment he 

* ^* was named Edward ff^alwyn d^ Mackre, and the capias was dt 

Mackreo ; and by the name of fVahueene^ whereas liis name was 

ffalwin: and for thefe caufes the outlawry was reverfed. 

Case 17. Berkenheod j^-J/^/f Nuthall. 

Variance in the URROR upon a judgment in debt. — Error was, that in the 
fum demanded Kit ^^it he demanded one hundred and fixty-fix pomids thirteen 
Jj^^^j^^^ fliillingsand fourpence, and in the dedaxation he demanded one 
ciMnxionindtht hundred and fcventy-one pounds ten Ihilliiigs: and for this vari* 
li fataL ancc the judgment was rcverfed. 

Po(t 18 5. 1. WUf. 394* !• Salk. 701. 6. Mod. ^03. Cowp. tjt, 

Caib If. The Archbilhop of York d^ainfi Sir Henry Barkly. \ 

Variance. TERROR iipon a judgment in a quare impedit, — ^Variance waj 

^^ •■^ afligned between the record and the writ ; for one was of the 

^^' **9* church of Bennington with a double /«, and the other was Bcning- 
tonyi'iXh a (ingle «-, and Tanfield compared it to the cafe of 
attaint which was ovcrtiirown, becaufe one record was 2V^, and 
tlie other Terk : but inter Coicefier et Colchcfiery in Bird and Sbel- 
heric^i Cafc^ (Vide, antea^ '72') '^ ^^ 1^^'^ to\x. no difference, be- 
caufe h mn eft litcra, fed afpiratio. — Another variance, becaufe the 
judgment was fuppoled to be given before Lord Andersok, and 
his companions ; whereas it was before Lord Dyer, &c. — And 
this was held a great variance, and it was commanded to be ex- 
amined) &c. 
^^„ Leverett againji Townfend. 

Either r«/r, or A CTION ujon the cafe. And declareth, that whereas he was 

nfifrn may be ^^ feifed of fixtecn acres of land in Z>. and by reafon of it had 
brauglit for dif- after harvcft fevered common in another parcel of land of twenty 

turbanccof ^^^ adjoining there every year, the defendant had plowed this 

v\^\u J'^* *>y ^^'^^^^^ '^^ "^^ difturbed of his common— After vcrdid, 

Ante, 101.' it was alledgcd in arreft of judgment, that he having a freehold in 

Poit 466. the land, to which he claimed common, he was to have an af&fe, 

9. Co. III. b. ^j^j n(j( an a^lion upon the cafe. 2. Hen. 4. ^/. 11. 8. Elix. Dyer, 

t. Com. Oij. 2c8.— But THE CouRT, and Coke, who was of counfei of die 
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fcune part, held he might have one a£tion or the other. But Coke tzrtwtrr 
laid it was not exprcllcd when the difturbance was made, and fo «f«'«> 
might be before harveft, and then no caufe of aftion.— Gawdy ^*^^»^"»»» 
dnd Fenner held it well enough ; for the difturbance was by 
plowing up the land, which was a nulance, and would remain fo 
tdways : but they would advife. 



Warter a^ainjl Perry and Spring, 



Casiso. 



CCIRE FACIAS againft them, as mainpernors of Broke. They xo zfcir»fa»im* 
*^ pleaded that B. was dead the day of the judgment given. — The the baU may 
Court at firft held it no plea ; for it goeth in avoiding the judg- plead that the 
ircnt, and proveth it to be erroneous, which cannot be avoided P^^n^ipal died 
bm by error. But they might plead the death of Broke before the wa^f^f^^ 
ftirefadis^ and after judgment; for then they could not bring in Ante, 185.' 
the i>ody. — But afterward the plea was received, becaufe they can- , « ., *. 
not nave a writ of error to reverie the judgment {a) . • ,,4^. ^^^ 

I.Leon. 101. 2. Mod. 308. 2. Bac. Abr. 1S9. Dougl. 58. 2. Term Rep. 57 6« 
[a) See 17. Car. 2. c. 8. and 8. & 9. W. 3. c. ii. f. 6* 

Veal againft Roberts. ^^^^ ^^^ 

Trinity Term, 32. £//«. Roll 6j6, 

rpjECTIONE FIRM-«. The cafe was, Stevens was feifed of a leafe b rever- 

'*-• two cuftomary mciTuages and lands to the fame belonging, fion offevtrai 

and Hcyelon was feifed of two other cuftomary meiTuages and lands P*»'ctlsof land, 

to the fame belonging ; and fV, and fV. were polfeflcd of certain ^^IH^ ^!!!2 
It • • o o » ,, , >T X 1 • 1 X f 1 • incncc on the 

lands containing ten acres, called Normors (which were the land in happening of 

queftion); all which were parcel of the poflefllons of the abbey /rv<r«/ conria- 

. of Giouce/ier. The abbot and convent let to John Feal ** the faid JcncJcs, ihall 

•* four mefluages and lands, necnon the faid lands called Normors, |^*^^^^/ 

•* habendum et tenendum the faid mefluages and lands, &c. necnon {^e.\vt\y as * 

** the faid ten acres of land, a tempore mortis furfum redditionisy thofe contingen- 

** forisfaRura aut determtnatienis Jiatus et termini prtsdi^^ of Stevens, «»» happen. 

** Heydon, tf\ and /F. for years, rendering rent." The eftate for i. Stund. iSa, 

years in Normors expired ; the other eftates of Stevens and Heydon 2. Leon. 105. 

were in being. The queftion was. If the leafe fhould commence 3» Bac. Abr, 

for Normors? — Johnson and Snagg argued it ftiould not, till ^^•^ 

all the eftates were determined ; for othcrwife there fhould be a 

great inconvenience for the apportioning of th'r rent ; and if a 

leafe be made to commence after the death of J. S. and J. D. \t 

Ihall not commence till both be dead. — Coventry and Coke e 

contra ; and relied upon Jujiice fVyndham\ Cafe, 5. Co, 7. 8. b. and 

Pollard's Cafe there cited. — Gawdy and Fenner, Jvjiices, held 

clearly it ftiould commence prefently for Normors \ and Gawdy 

relied upon Jdams v. fVroteJlies (a)^ that a term in reverfion fliall («} Plovr^uf* 

commence not when the term is run out in time only, but alfo 

when it is expired per furrender , or other means. — And Fenner 

faid, the cafe is ftronger than fVyndham's Cafe-, for here are fevcral * 

habendums, by reafon of the word necnon. — ^Afterward, Wray 

being prefent, it was adjudged accordingly. 

Featherfton againfi Hutchinfon. Caw ti« 

ASSUMPSIT. And declares, That whereas the plaintiff had a promife by a 
taken tfie body of one H. in execution at the fuit of 7. 5. by third peHbn to 
.'ivirtoe ofa warrant dircded to him as fpecial bailiff; the defendant, ^JJ^^^^^ 

• yiUbfiir in oofidderaiSon of his being fet at large, is void by »3. Hen. 6. c. lOi KM, 19^ . x. Lau ^<^€•^ 
^Yilv. 197. a. Bulil. ai3. Ccnib. 3150. Hctl. 175, 10. Cg. Vix* ^. U»iv^» 1.^%* \ ,^^^fi^ v%. 

O 4 "^ 
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Feathikiton in confidcration he would permit him to go at large, and of two 

rt^tfiy Ihillings to the defendant paid, &c promifed to pay the plaintiff 

HoTCHiNsoH. ^n ^j^^ nioney in which H. was condemned. Upon non ajfumffit^ 

Cowp. 1x8. it was found for the plaintiff.— It was moved in arreft of judg- 

^ xfr^R nient, that the confideration is not good, being contrary to the 

i!TcriR^.569! ^^^^^^ of 23. Hen. 6. c. lo. and that a promife and obligation itis 

* all one. And though it be joined with another confideration of 

two fhillings, yet being void and againft the ftatute for part, itb 

void in all. Vide Dive et MaminghanCs Cafe^ in Comment./. 60. 

Casi 13. WoUey, Dean of E. and the Chapter againjl Robinfon. 
Tbiibaf^trwi' 'T^RESPASS. For entering into the clofc of the dean. — After 
"afs^for" hV^f verdia found for the plaintiffs, it was moved in arreft of 

fcmons of^/iT ' judgment, that this aftion bemg brought for the poflcflions of the 
dt€m. dean only, tlie chapter was not to join : and for tliis caufe judg- 

ment was flayed. 

Casi h- Wamcr againft Young. 

In trefpafs, a npRESPASS. For entrv into a wood called Demjtl-wocd in L 
iuft^^*f^7hc in Suffolk,— Jht defendant pleaded, thzttht Duke of l^orfotk 

r^air^a mef- ^^^ feifed of this wood, and ot a mefluage and of land to the 
fuage, by virtue fame belonging, and let to him the faid meifuage and lands for 
ofaicafc,myft yeats by indenture ; and by it did covenant, that for the repaa- 
^^u^^^^fi*** tion of the houfe and the fencing, he might take trees in the 
Mcd."*^^" ^ wood ; and bccaufe part of the houfe was decayed, he took the 
trees for reparation, ice. — Upon this the plaintiff demurred, bc- 
caufe he doth not fhcw the village or place where tlie meffuage, 
&c. was. That if an ifTae was, tliat the meffuage was not in de- 
cay, no place is known from whence tlie venue fliould be. — And 
for this caufe it was adjudged no good plea, and the plaintiff had 
judgment. 
«^«*5. Bouchers Cafe. 

indif^mcnt for QUFFOLK. He was indiaed, for that he being conftablc of 
h^d forgot ^^^ hundred of H. arrefied one for burglary, and after at D. in 

Aiewing the *be feme county he let him efcapc. — ^And becaufe no place was 
place wh«c the alledged where the arreft was made ; and if he Ihould plead not 
arreft ^nrat guilty, the vomc Ihould be as well from the place where die arreft 
made. ^,^ made, as from the place of the efcape(«) ; itw^as held, the in- 

(a) Ante, X20. diftment was void, and the party was difcbarged. 

Case 16. Anonymous. 

The place from TTTILTS. Certain pcrfons were indifted for entering into the 
Il^TajTwrnr"^' ^^^^^ cMcd GrovcIy-fore/I, and hunting there in a place 

whcntlKcS'aiec ^^^^^ Dcnjha-a:-v:ccd. The indiftment being trayerfed, the venire 
Is committed infocias was awarded de z'icineto de Gravely \ and the jury appearing at 
a/.r9«. the bar was dilcharged. For it was held, where a thing is fuppo- 

1. Sid. 316. fed to be done in a place which is a village in the forcft, the venire 
CcLit. 115. facial Ihall be awarded de vicineto of the fame village. But if it 
ft.RoU.Ab.6ii. doth not appear that it is a village, then it fliall \^de vianet§ of iht 
AnS^iV*^* ^""'f^ as 47. ^Y^. 3- f>r,Hen.n.pl s.lcfs^Hen.^. But Gaw0Y 

^ * and Fenner faid, that if the iherifF returns, there is no fuchviU 

iage or parifli, the venire facias Ihall be awarded decurporc cgmiiatisn 

Smith 



Michaelmas Term, 32* and 33. Cliz. In B. ft. soi 

Smith agalnft Hitchcock, Cas* 27* 

ACTION upon the cafe upon zn Indehitatus ejl^ 10. N&vemi. in affitmfft^ ^ 
32. Eliz. The defendant pleads, that he was indebted to the confidoaiio* 

plaintiff in 200 1. 30. Eilz. for which he gave him his bond the "^^-^^^ 
6mc year ; which fnm the plaintiff had recovered againft him in cutory*; byt not 
debt, and had execution^ absque hoc that adiuncy anlea t^^*/ where k is exe^ 
foftee^ he was indebted to the plaintiff alltcr vel alio modo. Upon cutcd. 
this pica it was demuned in law. — PuDSEvand Godfrey argu- ^'"^ '%• 
cd for the plaintiff, that this is no good plea ; for it is but a tra- ^^'"•^S^- 
verfc of the confidcration, which is not traverfable, but is to be 5- ^°^ 3'4- 
provcd upon the general iffue; and this plea amounts but to a «-RoiiR«P-4j' 
general iffue: and though this be but matter of form, yet this cowp.^ji*. 
was aliedged fpeciaily upon the demurrer; and relied upon the cafe 
of S. Hen. 6. 34. Hen. 6. the cafe of trefpafs in a warren. And this 
plea doth anfwer to the ajfumpjh but by way of argument, 8 . Hen. 5. 
pL 9. II. Edw. 4. — Partridge contra. For this is the fubftance 

' and material part of the aftion ; and for that relied upon 12. Hen. 4^ 
pL 7. and Kennrrfly v. Cooper y HilL 22. Eli%. ,pl. 5. — Gawdy, 
Juftke. In ever}^ aftion where wager ot lawlieth not, the convey- 
ance to the aftion, being a thing material, is traverfable ; but 
here, becaufe the confidcration is executed, it is not traverfable, as 
5. Hen^ 7. pi. . 21. Hen. 7. pi. 13. — Wra V, C. J. and Fenner, 
/i^.Thc confidcration in an aftion upon the cafe is material, but not 
traverfable ; as in an aftion ^f trover ^ the converfion is material, 
but not traverfable (/?).— And it was adjudged for tlie plaintiff. \^n^r^ 

CuUier and CuUier. Ca8» 2«. 



•XHEY were fued in the fpiritual court for incontinency, and Theoathejr#ri» 

■*• the Judges there would examine them upon their oath (a), if cannot be admi- 

they did it. — But becaufe nemo tenetur trader e fe'ipfum in fuch cafes |;||^«^ '" * 

of defamation, but only in caufes t<?ftament*ary and matrimonial, tin«Ky!! 



where no difcredit can be to the oarty by his oath, Coke prayed i»oft. 261- 
a prohibition ; and it was granted. Moor, 906. 

Cro. Jac.^2S. 3. Comm. 44/0 
(4) This oath ii abollihed In triminal matters by 13. Car. 2. c. ii. 

Yeoman againji Stenlack. Cah ig. 

TERROR The entry of the warrant of attorney of the defen- Entry of the at- 
•*-' dant was, ponlt locoy but faith not/uo. — But the entry being '*''^"«y's *»«- 
tliat the plaintiff povit loco fuo^ and that the defendant ponlt loco '^*"'* 
Jinuliier^ it is good enough : and the judgment was affirmed, . DoajL 114. 

Anonymous. Cas. 30. 

TN a bill of perjury, the parties being at Iffue, Coke took ex- inpfrjuryon 
* ception at die declaration ; which was, that the defendant /^/ji 5«^^'»- »« ";»««i^ 
depofuit^ bfc. but faith not corrupt} et voluntarie ; but in the con- I*he*firft^^a '^ f 
cluiion of the declaration it was, et Jtcfats\ corrupt} et voluntary Ihe dlxUraUon 
A/>tf/ir/>.— But becaufe it was not aliedged at thefirlt, when thefaft that the dtfcn- 
was aliedged, the declaration was adjudged infufficient, and that ***"^ dcpofcd 
the plaintiff mhii capiat per billam. TmZTJ''^^ 

Anct, 147.-1. Hiwk. 320. 3, Bac. Abr. 100. Rex v. Cox, it was determined h^ twi \\k^%vv» ^k*x '^>»w 
peijiiTy on 5. EIi», the word ** mtVJuHf is a material defar\pi\0T\^ bnx. lev v^*^^ ^"^ vsQDSEffRk ^:M^ 
o mUM^mt^tug^ taul earrK^tlf^ imply •« wUfuitj.'^ te Cain in CcoNm Uw^ v* ^> 



t02 Michaelmas Term, 31. and 33. £liz. In B* R* 

Caii %u Ifam and Paget jf j/»^ Hitchcock* 

Trinity Term, 32. £//«. RoJI 989. 

Defefl of parties "p\EBT upon an obligation. The defendant pleads, that tk 

cannot be plead- -^-^ ligation was made to them and to one Bellamy^ and tha 

ed in bar. ^j^j.^^ j^j^j j^j^ aftion of debt depending againft him ; and dem 

^ ' *^^* judgment yffl<7i<7. Upon this it was demurred.— And bccau 

». Ld. Riym. obligation made to two, upon which they counted, cannot 

'**Mod tended an obligation made to three ; and if it be a plea, it 

' *^^* abatement of the bill, and not in bar ; it was adjudged w 

argument for the plaintiff. 

Caie 31. Blaby againj Eaftwigg and Eaftwigg. 

The death of the A CTION ON THE CASE. After vcrdia, it was ailed 
defendant can- -^ arreft of judgment, that one of the defendants was dea 
not be pleaded ^^^ day of mfi prius. And bccaufe the party had not day to pi 
J[^*^?^^]JJj:JJ[ and the Court is not to take cognizance of fuch inform; 
of jiSgment thcy regarded it not ; but gave judgment for the plaintiff, 
after verdid. 1. Roll. Abr. 768. Cro- Car. i3x. Cro. Jac 646. 4« Leon. 15.— Scd vide Cio. C 
1. Sid. 131. I, Com. Dig. 76. i. WUf. 37. 

Case 33. Thomas agatnji Ward. 

Trinity Term, 32. £//«. Roll ^^f. 

%*rr, ifwhereTTJECTIONE FlRMiE. The plaintiff declared of a 

•i#ofthepaities-*--' made to him of the manor of MiddUton-Cheney hy A, j 

10 aleafe agree c. The defendant doth entitle himfelf by a leafe of tlie bl 

lfo*lnta*"'' ^(?f*f/7^, long time before the leflbrs of the plaintiff, ice." 

jlbfcenaftril- plaintiff by replication confeflcd the leafe, but that it was 

/iiavrtf hit in- denture; and the defendant by it did covenant, that he fhoi 

tercft therein, it put out Or difturb any of the tenants of tlicir tenancies inhs 

J^**^"^'"" there within the faid manor, doing their duties according 

•ndtfiCTcbJ* cuftom of tlie manor, fub foenaforisfaitura of his intercl 

fcrm a cmiiufm fhewcth, that for that the defendant had oufted one Ann 

inilead of a unam tencnttum et inhabitanttum ibidem^ of the tenement pa 

MvmMr. xht faid manor nuper in fojfejftone et Qccupatione dUi. A. Gre 

oit. 385. ^^ caufe the bifhop entered for condition broken, and I 

f.;RoU. Abr. the leflbrs of the plaintiff. And upon this the defendant < 

4<>'« mur in law. — And the caufe alledged was, that tliis is no co 

iJ Leon?i46. ^^^ ^^7 * covenant ; for they are the words of the IcflTee on 

»* Com! Dig.' not of the leiTor. But if the words had been, " // is cot 

438. ** between them^^iifc.** it had been othcrwife. 28. Hen, 8. I 

1. VTood'i Con. — Upon this difference, Houghton contra. Although tht 

Itougl. 6ao. ^^^^^ *s the words of the IcfTee, yet being by indenture, 'tl 

' the words of the one and other ; and although tlie words 

in covenant, yet the intent of them is to defeat tlie cflate, 

(•) Piowd. 131. cannot be by covenant, but by condition. Browning v. Beej 

And he cited a cafe to be adjudged between Hill and 2 

where the leflcc covenanted to grind his corn at the mill 

lord^, and other covenants ; and in the end of the indent 

did covenant to perform all the covenants within the fan 

fub psrna forisfaflura ; and for not grinding his corn, I 

kiTor entered, and adjudged for him: and relied sdfc 

21. Hen. 6. pi, 51. 32. Edw, 3. " Annuity*^ 30. where th( 

of one in a deed fhall be conflrued the words of the other 

•f that opinion were We.a.y and Gawdy dearly. 



Bfidiadmas Tcnn, 32* and 33. Ellz, In B. R. 3»1 

B«t Tat^fiel© moved, though it be a condition, yet the breach T«o»ca« 
m not fvffidentiy Ihewn. — Fixft, Bccaufc he faid, that he oufted ^^^ 
j^m Gf^emj one of the tenants and inhabitanU there, out of the ^''* 

bu&d Maifer in ^^»« ^ ^catfatUne A. G. ^ind it may be, (he T^as ^^ ^^^ ^* 
imaat at wiiI,or had no lawful cflate but by difleifin, and it <>*»gii': ^^,^^°^ 
iO have bccu mnptr in Unwra et ftccupainne A. G* — Secondly, That /hewn, 
ae omficd A^ G. f a^r fecit dehitum fuum before expulfion, whicli 
naf he (he did it srt once, and not always, as (he ought to do. — 
rSiirdly, It is not faid (he did her duty according to the cuftom 
»f the manor, but quldftcit debitum ; which may he intended only 
in doing reverence, and not in doiiig her duty according to the 
mftom of the manor. — And thefc and other faults were held in- 
cacable ; and thereupon it was adjudged for ^e defendant. 



Smith againft Bernard* Cii« 54. 



D 



^EBT «pon an obligation. The defendant pleads outlawry in Final judpMK 
the plaintiff, and concludes in abatement. The plaintiff ^>"t«giv^<» 
Is nmlticl rtcvd. The defendant had day to bring in the re- ^cnciiT^irrbatu 
cord, anddtd fail at the day, — And bccaufc it was debt upon ohliga - ^\^- j^ conclude 
tioOi in which outlawry gocth in bar, he failing of the record, in abatement, 
the plaintiff had judgment : but otherwife it is in debt upon con- q^^ ^^ nt.b. 
trad: ; for there die queen (hall not have it. Dyer, izy. 

_ I. LcT. ju. 1. Vcot. i;6- Sa!k. 3. &• Wilf. 367. 3. Bac. Abr. y6^ 

Gunnell againfi Bradilh, Casi ss. 

K VENIRE FACIAS iffued, bearing date the fcvcnth of Ja/y, ProccCs KiM 
-^^ and was returnabfethe fixth oijuiy. — And becaufe this was affter iis retua 
Jadicial proccfs, and may be returnable Je die in dicniy it was held, "..*r?^™***^^ 
it may be well amended. And it was faid, that it is ufiial in the g.*^.*^^.** 
common pleas, if a judicial procefs bears iejh upon Sunday, to Ante, \%y, 
amend it. Poft 543. 

». Crou Jic i6». 441. Kojr, 57. I. Str. 1 3^, i. Com. Dig. 316. 3. Bac. Abr. XTf, 

Sir George Ferraor^^/ri/j/? Brooke. c^» s<- 

ACTION UPON THE CASE, for crefting a bakc-houfc in a prcfcripd« 
T9jjttft. And declares, that whereas time out of mind, &c- tMts^^ftS^ 
there had been a manor called ToJ/iter in the fame county ; and for y^i in a manor 
the fame time, there had been a town of Tojftter ; and that all the (hail not Uht 
land within the faid town of Tojfiter had been holden of the faid dfwherc than« 
manor, of which he is lord ; and that he and all his anccftors, \^^^^^^- ^^ 
and allthofe whofe cftate, &c. hadufed to have a bake-houfe, *nd (j^^g' ^^^ *"^^ 
a baker there, to bake white-bread and tiorfe<bread for all the in- be good, 
habitants there, and ftrangcrs/ paflengers; and that none by the ^ j^^ ^^ 
Cud time, &c. had ufcd to have a bake-houfe there, but by their j'^^. 
appointment ; yet the defendant had ere£led a bake-houfe there, 8. Co, 115. fc. 
ad mcumentum fuum. The defendant takcth all by protcftation, »• ^^^' «4»* 
except that he con'eflTed, tliat there is fuch a town ; and pleaded, ^*^\^^' **"^ 
Aat at the time when he erefted his bake-houfe, that tliere were J[ Bac? Abrf^ 
three bakers there, and that he was an apprentice to the trade, and 675. 
that he fet up the bake-houfe for the benefit of all perfons, as itCo'^^P* »7- 
was lawful for him to do. — And upon this plea the plaintifF^de-^^**^**'* 
murred ; and it was argued by Francis Morgan for the plaintij\ ' 
mnd BuQKLEY for tht defendant. — And it was adjudg^l Cot \S^ti 

'p\aSitvxSfi \ 



M)4 Michaelmas 1*crnl, 32. and 33. £liz. In B. ll. 

FEtMoi plaintiff; for the cnftom is between the lord and his ten 
mgainjt which by indenture may have a good and lawful beginning ; 

Bbo^jle. peradvcnturc their lands were given to them upon this condit 
and it is reafonable that the lord maintaining a bake-houfe, 
for this charge they fhould have reafonable recompence^ An< 
plaintiff had judgments Fide 8. Co. 125. b. 

^^^^ Stretton againji Browne. 

ts . i^i: TTALSE IMPRISONMENT. The defendant juftifieth, tli 
to hTsrurnrr ^^s conftable of B. and that he appointed the plainti 
fufe to watch, watch there; and bccaufe he refufed, he put him in the ft 
the conftable And upon this it was demurred. — Firft, Becaufe die defendar 
may pat him in ^ot fliew that the plaintiff was an inhabitant there ; and he 
11*^/**^ not appoint a ftranger to watch, neither by the ftatute of fVit 

Poll, 287. 375. ^'^ r M ^ t- rr c 11 r 

ter^ 13. Edw. i, c. 4. nor by 5. Hen. 4. c. 3. — Secondly, I 
^•J"*** '3- moved, the conftable cannot imprifon one for refufing to w 
j^'^^'^'but muft complain to a juftice of peace, and he may i 
G^b. 143. puniftiment upon the refufers. — Thirdly, That he ought to 
a. Hawk, iz^ it was the plaintiff's turn to watch. — Curia. For tlie firft 
3. ^"g^ ott clearly, the plea is not good But for the fccond, Wr a y, 
Cowp *i i. ^^^» *^*^ ^^ conftable might imprifon one for refufing to w 

— Gawdy contra. — ^And for the nrft caufe it was adjudged fc 

plaintiff. 

Ca8i 3*. Bradley againft Whorewood. 

Variance, T% EPLEVIN. In the writ the defendant was named ffT}orn 

X. RoH Abr. ^^^ ^^ ^^ count, and proceeding after, he was named j 

199. wood ; and this variance after verdict was alledged in afK 

judgment. — But notwithftanding it was held good ; for it is 

there were no original, which is helped by tlie ftatute ; and 

be faid a variance, it may be amended: and the plaintif 

judgment. 

Caie 39. Wellock againji Hammond. 

Trinity Term, ^2. Eliz. Roil ^S I. 

t'^Tt^''''' 'V^^^^A.SS. The cafe upon fpecial verdift was, Tlomas 
Lih7/rrendm ^^^*» copyholder in fee of land of the nature of ii 

land worth 4L a Engli/h^ difcendible to the puifne fon and puifne brother, ha< 
jcarto the ufc four fons and a daughter; and fur renders the land to the ufe 
trf h;« wiU, and ^ju . ^xiA devifeth the land to his wife for life, remainder to 
t^lffor" 'ft re. ^^^ cldeft fon, paying forty fliiUings to each of his brother 
mainder to his ^o his fifter, within two years after the death of his wife 
eldcftfon,^/»i»f dieth. The wife enters; and dieth. John enters, and payel 
4o«.toeachof the legacies within two years; but within five years he i 
""^d^Ws fiftCT ^"^ *^™- ^''^^'^'« ^^^ youngeft fon dieth witliout iffue. John 
within twoycars '^f^^^^^ the land to the ule of his will, and devifeth them 
after the death wife ; and dieth. The wife enters, and takes the defendant t< 
©f his wife. band. Richard as puifne brother and heir enters • the deft 
*rj^«****^^ oufts him ; he brings trefpafs ; and it was found that the lar 
tofe^Md If^e wo*^^ ^our pounds per annum. The queftion was, If the cr 
nake'defauU of Richard was lawful P 

payment the GODFREY and CoKE for the plaintiff. 

ymmgtfi fm may entei \ for the word pajini ihall be conftraed a lirniiaiim, and not a eom£$i$a, Ai 
Paa, j6o. ^76, J78. 454. 833. 



JVGchaelmas Term, 32. and 33. Eliz. In B. R. 20 j 

The firft point. The land being worth four pounds per annum^ Wflloc* 
md John being to pay eight pounds, what crtatc paffcth by the ^r*"*-/^ 
dcvife ? And they argued, that an eftatc for Hfe only paiTcth, for ammond. 
no cftate is limited ; and the confideration is too little to make it S.C. s.Rep, 21. 
ifce-fimple And Godfrey cited a cafe in 10. Eliz. between ?^' ^*^* ''♦• 
Tlatman and Clowton^ that it was held by all the Justices, ex- 6.^Co. 16 a'*^ 
cq)t Weston, accordingly: but when the confideration is of the i-jyer.^yi. 74, 
value of the land, or near the value, it is otherwife. — Second point, Cro. jac. 527. 
If the words paying be a limitation or condition ? And they argued 4 16. 591. 599, 
it was a limitation and not a condition; for if it be a condition it ^' Mo<f^'^"*^^ 
is void, and to no purpofc, for it Ihall defcend to him that is heir gro. Tei?. 18. 
to the condition ; and fo is extinft, and no remedy to compel him Bro. ea. yg. 
to pay the forty Ihillings ; and therefore the law (hall conitrue it 2.^^111.106.519. 
a limitation of his eftate, that it Ihall ceafe if he doth not pay it; *^*^o^<*.4i3-a«« 
and tlic law Ihall transfer it to the heir in borough Engl'ijh, And 2. Brown 1* 68. 
although the words found as a condition, yet becaufc they being cub. cnDcv.* 
fo conftrucd would be void, they Ihall be expounded as alimita- ai, 22. 119. 
tion ; and cited Crickmer^s Cafe^ which vide ante y Afich, %i, ^32. ^'■°' ^^r. 138. 
Eliz.placito^, — Shirley and Johnson contra. It is a fce-fimple; ^.^roIi^r/^'' 
tor he payeth a confideration for it, and the value is not material, 2,9 ^. ^' 
andcited'29.//>«.8. Br, ''Teji amenta,'* 10. b.Edw.b. Br^^Ej}atesy'' Ooldf.134. 
78. 28. Ediv. J. 14. — Secondly, The words are fufficient and apt Noy, 51. 
to make a condition. j.Edw.6. Dyer^ 74. ^. Mar 127. 18. Eiiz. f'J^',,"!' 
%fr, 248. And this can be no limitation, becaufe the lands are \[ Lutl'ioq.* 
Jimitcd to other, if he pays not the money. And be it a condition Eq.Ca.Ab.i'oe. 
or limitation, it is not found there was any demand of the money, 3. wi.r. 248. 
and fo no breach. — Citria. It is a fee, for the value is not ^°"™' ^^'P* 7». 
material, and no book fpeaks of the value. Secondly, It is a J^^*R;jy,„ g 
imitation, and not a condition ; for if it be condition, it doth saik. 242.' *^* 
rxtinguifh in the heir, and no remedy for the money ; but being a Stra. 129. 799. 
imitation, the law fhall conftrue it, that upon the non-payment of »oS6. mg. 
:hc money his eftate fhall ceafe, and then the law Ihall carry it to ^^^'lf^\ 
he heir by cuftom, without any limitation over. And in a devife ,0. Mod'fj \ 
t may well be that an eftate in fee Ihall ceafe in one, and (hall 3. "om. Dig.* 
>e transferred to another. Thirdly, The money was to be paid 314. 35. 
vithout requeft : and it was adjudged tor the plaintiff. Fide ^.Co.io.h. ^•^*c.Abr.328. 

.^ac. Abr. 72. 3 Bjc. Abr. 18. 23. 4. Burr. 1933. 1940. 1. Bl Rep. 610. 2. BI. Com. 156. Ld. Nctt. 
Ir^ument, 35. i. Bro. Oh- Rep. 191. Swinb. 113. 4. Bac. Abr. 321. Powel on Dev. 263. Cowp. 836. 
:. Bro. Caf. Ch. 194. 

Scroggs agair?ft Griffin. Ca«e 40. 

A SSUMPSIT. The plaintiff declared, that whereas one Brown On a promifc ta 
^^ and another did run for a wager of five pounds, which Brown p^>' °" rcqu.ft, 
lid win ; and upon communication of it, the plaintiff did affirm, f^uid ** ^^ '"^'^ 
Jiat there was difceit and covin ufed in the faid match ; the de- ctrtain a^ the 
"cndant adtunc et ibidem^ in confideration of twelve-pence deliver- aflion includes 
lA to him by the plaintiff, affumod, that if he could prove that ^©ih proof and 
tlicrc was difceit in the running, that he upon requejl would give ^^^"*^*' 
him forty fliillings. Upon non ajfumpfit pleaded, and found for i. Lutwyche^ 
the plaintiff, it was alledged, that requeft muft be after the proof ^^^5- 
made. — Qxi^iK contra. Proof ought always to be in the fame ^g°* J**^' '5-* 
ftdion, but when proof is referred to a particular perfon ; and he Hob. 92. 
can do no otherwife than he doth here : the aftion includes proof i. sid. 313. 
ind requeft. And the plaintiff had judgment. 



** Michaelmas Term, 32. and 53. Eliz, In B. R^ 

Casi 4f. Bcnnt: uralnfi Shortwright. 

IriHiiy Tim, 3c. Elix., Jit II 774. 

Tnfttnut the pROHTBITION' upo^j a fult for fwhesofcorn. irool, and oItol 
unit, (hcii rt a -*^ ^iij for ti'.c CO! u inake5 i"o^g:-i':iaa, tliat rhty had nfcd in the 
STit'rlT^of'/*^'^ pariili to pay tJie tenth ihtaf in Vatt-faciion of ail titles for com 
Mdanti^^JnLy ^^ ^''* parfon ; and ri^at he let them out, and the parfon had tlieiB; 
kuiKncinit. «uid mini (te rod tJiis piea in t'ic coi:rt chriftiaii, and they vrouU 
». Lcc». 101. "^^ allow it. It W3S licid by tijk Cv* ■ Ri > it i7as a good fsggrf- 
rion ; for it he let out the rirhes. aji(> die pail-jn >ftould not take 
tliem, tlierc is no reafon he fhoutd beclixrgcd again. Aiid there- 
fore GODFRLY i:iid he would ralic liTaz upon it : and it was heU 
CnamndMio he niij^ht. — For t)ic wwii, ^ic ma^lc Riir.dwrr fuggcftion. For the 
ml^kdi ^^V^*^ caIvcs, he f;tid, they uf<rd to pay within the faidparillu &c. rwo- 
c:*w in iCb of pc'»<^*^ f^f ihc fiwik of cvcry cow ii\ f2tz>faction of calves ; and 
calvb^int ap. the proofs were, tiiat there was fuch a ufage for all the land» ex- 
ftar (hac fome ccpt rivc terms*. A:id for thii caufe it was held he hzd failed in hii 
4»fm-,fn:re«- prcfcription, for it may be thcfe lands were pared of the five 
ftiiou (h.^'ro. ^^^^'^^ » ^°^ ^^ ^f ^''^^ ^" proved tliat the lands were not parcel, 
it hzd been othtrwil'e. — And for this caufe a confuhatioa was 
granted. 
^^« 4»- Nafh again ff Moiins. 

^ priory Hff- pROHIBlTTO>I for fuing for tithes in Bwchng-fark in EJfh. 
^iw^firoto^tr ^•'^.^^ forniifcd, that dvc lands were paixrd of the poflcffions of 
€oniIn»i.-!p»'ri;f- ''^^ priory fA Ckr'tfi-Cbmcb in Canttrhury^ and tiiat die faid prior 
chargii?in the sii^ his prcdeccficirs had held it diichargcd of tithes tempm-e Ajjiht' , 
»ar<i!i of tiic tidn'is ; and pleaded the 31. //Irw. &. c. 13. The djcfendant plea^ 
fcirR's^p-itirvtcc, tiiat the prior and his {Jiedcceffors did riot hold them diichargcd. 
fhar i^rMJ never ^P^" ^^»* ^^"^ *^*5 }oincd ; and being tried at bar, it did appear 
r*^, will prove ^pon the evidence, that tlic prior or his predeceSbrs, time oat of 
die f^cfciipijon. mind, never paid tithes. But no caufe Yras Ihev'ci by unity of 
Foff. 216. poileffion, real compofition, or other caufe to Akw it diicliatgod. 

IfoitK 6i\. j'j6. — Coke foid it wax no evidr7>cc ; for it is a prcfcription »t mm A* 
Voods Inft. amando, — Cc- R I A i.(.fitni. For a fpirituaJ man nwy prefici i!ie i* mb 
'74 iifamtotdc^ aiul by tiie 31. fhn 8. c. 13. he ihall hold it diichargcd 

Vidf"lvm/v ^^ *'^^ P^*^^^ held it ; aiid if he held it difcliargcd, nvt rtfnt by wh«l 
DathfrO, nuans ; tor it iha)) be intended by lawful mcaiu. — And the jurj 

Go, J;:c. 559. afterwards foiJiid for tlic plaintiff'. 

CAsr43. Tooley ayahiji Windham. 

Tht promif.; of A SSUMPtSTT. For that there were controverfies between hhn 
anhtirincMii -t\ ^^^^ thc defendant for the profits of ccrTain larids, wliich thc 
bl™of a ^^^^r ^f ^^^^ defendant had taken in his lltc-time; and that be 
Ibit in ciianccry bad purchnfcd a writ out of chancery againft the defendant, to the 
fowhi.rh he was intent to cxlubit a bill againft him. Upon the return of the writ 
thitiiaiiic, ^\\\ for the faid profits, the defendant, in confideration he fhould fur- 
IJ^llT^" *" ccafc his fuit, promifed to him, that if he could prove diat his 
Amcfi-6. father had taken the profits, or had thepofieflion ©f the faid land 
Port. 700. under the title of the father of the plaintiff, tliat he would pay 
1. Roll. Abr. ^^"" ^*^'" ^^^ profits of the faid land ; rfnd faid infafio^ that he baa 
24.28. ' proved tliat the father of the defendant had Ukcu the profio 
Moor, 70^. 6Ss, u I«pn. 114. Yelv, 1S4. !• BuUl.44« Scnms^ 591^ 
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ider the title of the father of the plaintiff: and upon non affimpjtt^ Toolet 
was found for the plaintiff. — Coke. This is no confideration ; ^Z''"'fi 
r the fuit in chancery was unjuft, and then the ftaving of it is *'"*«• 

> good confideration ; and he flicweth not how the father of the 
fcndant did hold it, v'rz, by leafe or otherwife. — Ci'kia. It is 

> confideration ; for if tlie father of tlie defendant did take the 

ofits, it is not rcafon his fon fhould anfwer for them ; and fo Poft. »83. 

efuit in chancery unjuft, and the flaying of it no good confider- 

ion : but if the fuit had been for evidences, or othen^'ife, the 

lying of it had been a good confideration : but here it is for a 

rrfonal tort ; for which neither the executor or heir are to anfwcr. 

-And TrwityTerm^ T^.Eliz, it being Hioved again, all the Court 

:ld it no good confideration ; for he did not alledge he was heir 

r executor, and fo had no colour to charge him ; and if it had 

sen fo alledged, yet no caufe to charge him for a perfonal torU ^ 

nd it was adjudged for the defendant. 



lumphrey Smalwood, Richard Cole, and Th. Sale, a^atnfi Cah %. 
the Biihop of Coventry, and Marlh. 

MichatlmasTermt 3a* ^ JJ* Eliz. In the Common Pleas, 
Eafler Term, ^2. Eliz. Roll zo6^, 

^UARE IMPEDIT brought by the plaintiffs as executors of a grant of a 
'^t^yohn Sale for the archdeaconry oi Derby ^ which was abated ncxtavoidancctf 
nn. 31. Eliz. la) and was now revived. And three q^eftions K?^^^*«^iJjJ^^ 
ere now moved. — Firft, The plaintiffs did count of a grant gj.^„°jj .^^ y^^^ 
r the next avoidance made to their teftator, 23. Eliz. by die now not againfthu 
ifhop the defendant, and made their title bv it. If this grant be fucccffor; and 
good grant within the i. Eliz. c 10. ? And if it be not good, executors may 
it be void againft the biihop himfelf, or only voidable by the il^^j^,^i'. 
icccfibr, and not by him that granted it ? — Second, If the exccu- and a prcfcnu 
>rs may maintain an aftion for a difturbance made to their teftator mcnt by the 
y the cquitv of the 4. Edw, 3. c. 7. which giveth aftion fqr ^'^^P ^o*" ^»* 
3ods taken iii the timeofthc teftator?— Third, The biihop defen- -T r^^' ^^f*"^ 

• • * % * • ntr 11^ ^ IS orouent IS not 

int pleads a prelcntment by himfelf, as patron and ordmary ot ^^f,„arty with- 
far/A^ die other defendant ; and that he was inftituted and in- in ihe rtaiute of 
lifted for fix months before the aftion brought ; and fo pleads Weftminfter. 
lenarty : If this were a plenarty within the flatute of ff^l. 2. ? — ^^^' '^'' 
ftcr argument by the ferjeants, the Justices refolved for the * ^^* 
laintifFs. — Firft, That this grant was good againft the biihop 3- Co- 59. 
lat granted it ; for the ftatutc was not made for his benefit, but ^^\}^,!^^^' 
>r the benefit of his fuccefFor, that he fhall not be prejudiced by cro. Car. 59, 
ic aft of his fucceflbr. But they held that a grant of the procheine 2. Inft. 357. 
/oidance is within the i. Eliz. c. 10. and his fucceflbr may 5-^0.15. 
roid it. — Secondly, That this aftion was within the equity of'^*^*^°j^- 
. Edw. 3. C.7. for it is a chattel that fhould go to the executor, if,'' Mod.to4, 
le difturbance had not been ; and for a difturbance in their own a. Mod. 56. * 
me, they fhall recover damages to the ufe of the teftator ; by the ». Bac Abr. 
imc reafon, for a difturbance in the time of their teftator, they 353; 39'« ^ 
lall recover damages, by tlic equity of the 4. Edw. 3. c. 7. — ^^ ^' 

W Ant«^ HU . 

Thirdly, 
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Thirdly, They all held, that this is not a plenarty within the 
tutc of IVeJl. 2. for it muft be ex prafentatiom^ nen tx callai 
—And the plainiilR had judgment. 



CaII 2* 



Carter agahiji Riiigllead. 

Hilary Term, 32. £//«. Roll 1 20. 



A decUinition of 'TRESPASS. Upon fpccial verdift the cafe was, J. I 

«fe$ rhall bctx- 35« Hen. 8. was feifcd of divers lands in Odyham^ and of 

fonndcd in the manor of Stapely \\\ Odyham^ and covenanted by indcntur 

f*inc manner as ftjffer a recovery of all his lands of Odyham^ and of the man( 

*'*** Stapelv. and ot his lands in fV. and Z. and that this reco 

%, C. 6. Co. 64. fhall DC of all' his lands in Odybam, to the ufc of himfelf am 

^^^^ 5"^' wife for their lives, and after to divers other ufcs ; and foi 

^^ manor of Stapely in Odyhaniy that the recovery Ihall be to th( 

of himfelf, and of the heirs of his body, and after to other 1 

the recovery was fufFered accordingly. Bury dietli, and his 

married Carter. The quellion was, If fhc Ihall have all tlie 1 

in Odyhaniy or all except the manor of Stapely ? 

Per Curiam. She Ihall have nothing m the manor of 5/^ 

for although by the iirft part of the deed fhe is to have all 

lands in Odyhaniy yet this being by #ay of declaration of hi: 

tent and meaning, it fhall be expounded as a will, of which e 

(m\ f ,Cc. 95. b. part fhall Hand togetlier if it may (a) . And therefore it being 

•foof, 15S. prefsly fhewn, that the manor of Stapely (hall be to otlier ufis 

5®'^»*- 3M-a. jaw (hall expound it fo, and Ihall not be carried to herb; 

^4- • fjrft words in the deed. And fo the opinion of the Court 

againft the plaintiff. 



Case 3. 



Clavell againfi Mallory. 



Anamiita ^uirtia A UDITA QUERELA, upon a ftatute ftaple acknowledge 

upon a ftatute -^^ one within age. And it was much queftioned if the fuit n 

ftapic lies in the \^ \^ ^j^jg court. Or ought to be in chancery. 16. £11%. Dyer^ 

tftouRh^hwas ^^^ ^ precedent was fliewn in 2. Hen. 5 that it lieth not here 

acknowledged ^^^ to bc in chancery. — But divers other precedents were fh 

ky an infant, that fuits have been upon a (latute ilaple in this court ; and il 

tlicreforc ruled, that it lieth here, for the chancery hath no : 

record of it than this court ; for the ilatute doth remain witl 

party; and the precedents in the Book of Entries arc, that fur 

been here, and there is a writ for it in the Regifter ; and ther 

they lefolved, tliat a fuit might be upon it in tliis court, ai 

the queen's bench, as well as in chancery. 

Hotvihcinfpec- Another matter was moved, that in the record the infpe&i* 

tion of infancy tlic infant is not mentioned, and he is now of full age ; 

ftiAx be pleaded, cannot be infpeftcd. — But the prothonotaries faid, that the < 

is, quod vewt in propria perfona^ and praycth an infpeftion, an 

ro, j£c. 59« Court woujd advifc of the proof of his age, and fo is their < 

mon courfc; and accordingly a precedent was (hewn, Ti 

2. Eliz, Roll 194, — ^But THE Court fcenicd to doubt of it, 

would advife, 

] 
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Rook againfi Wilmot. Cah 4. 

Tr\EBT upon a recovery of damages in the excheqxicr. The de- In debt upon a 
fendant pleaded, that tl fieri facias ilTued out ot the exchequer J^^^Jment, pica 
to levy the damages, and upon it he had paid the money to the 'J^^Jhc money 
(heriff, who was difcharged of his office before the return of ^^^fi%J!\^t^^ * 
writ [a) ; but the new Iheriff returned, that he rece'it fuch a writ fo Poit. 238. 
indorfed, vi%, fieri feci de^ honlsj isfc. the fum demanded (but the y^j^ 
tooncy was not brought into court). Upon this the plaintiff did urch. 58^ 
demur.— And it was adjudged for the defendant, that the plaintiff 5. Co. 90, 
fliould be barred ; for he having once paid the money, it is not ^^or, 468. 
tcafon he (hould be compelled to pay it again ; and the plaintiff is tav^"""* *^^ 
put to his remedy againft the ancient ftieriff, if he will, f^ide And. '2^7. 
pefica, Tr. 33. EIIz. Cro.'jac. 73. 

a LcY. 203. 2. Mod. 214. Salk» 223, 2. Ld. Ray. 1072. 
(a) See 20. Geo. 3. c. 37. and 3. Cleo. 3. c. 15. f. 9. 

John Fabian againft Winfton. Gasx 5. 

Trinity Term, 3 1 . Eli%. Roll • 
jTRESPASS for land in Uxbridge, The queftion was upon the The demand of 
avoiding of a Icafe upon condition for non-payment of the rent muit beof 
rent. The condition was, that if he doth not pay the rent at the dJf/7Iid*i^"* 
feafts, in which, &c. dr within twenty days after, that then, &cc. picsding it 
And upon a fpecial traverfc the iflue was, If the plaintiff by Edm. oueht to be ex- 
Beile demanded 7I. los. of rent due to him for half-a-year, the prcffed when it 
twentieth day after the feaft, by the fpace of half an hour before '^^\ <Jue,buta 
thefunfet? And upon a fpecial verdift it was found, that the j^g'^uration of 
faid Ed, Bcdle petilt 7/. 10 J. pro rcdditu dlmidii amii^ ANGLICE for the demand is 
half-a-year's rent, prafato J, Falnan tunc dchit^ pro tcnemenils pra- not material. 
dMsy and there remamcd demanding the rent by the fpace of a ^"^^ '^°' 'SiT* 
quarter of an hour, et non plus before the fun fct, tanquam ad and i. Leon. 305, 
after the fun-fet; and that no rent was due but the half year's rent '^^^"» 94- . 
due at the feaft of the Jmunchti$n before. The queftion was, If Lutf'lV?' ** 
this verdift was found for the plaintiff or defendant? — And all dquVi. ^gl 
THE Court held, as for the time, although it was not found to 
be half an hour, but a quarter of an hour, yet it was a good de- 
mand : for being demanded well enough for the time, it is not 
material although it be not precifely according to the traverfc. But 
they all held this demand of the rent (then due) is not good ; for 
he ought precifely to fliew upon his demand, what rent he de- 
mands; for if it were due five ycar$ before, it was then due ; and 
therefore he ought exprefsly to fhewwhat rent, and for what time 
he demanded it : and although the jury found that no other rent was 
due, yet it is not material, for the requeft muft be certain. And it 
was adjudged foi* the defendant. 

Giles Long againft Heminge. ^^^^ ^^ 

Trinity Term, 30. Eliz, Roll 2024. 

/^UARE IMPEDIT, for difturbing him to prefent to the An advowfon 
V^church of Frome be! Utt, And dcclareth of an advowfon appcn. J^*^"^^"! j^^^j^ 
dant to the manor of Fromebdletty by a feoffment of tlie manor by ^^^^j;,*©/ the 
liMnor,and not to the rcnti or fcrvices, — Dyer, 70. b. 1. Roll. Abr. 230. 12. Coke. 104. Co. Lit. laa. a« 
t. Leon. 222. Sav. 103. i. Leon. 207. 4. Leon. 2*6. Dodcr. Adv. 42. and fee Mr. Hargrave's nott 
[sj Co. Lit. 126. b. 

CRO. EL12. PART I. P Tbcma^ 
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LoKfi Thomas Long. The defendant made title to it, and traverfcth, 
•i«"»^ ABsqi^E HOC that iTjomas Lon^ enfeoffed him of the manor, with 
HsMiNGE. ^^^ advowfoii appendant. The jury found a fpccial verdift, 
** that the faid Thotnas Long was feifed in fee of a capital meffuage 
" and demefne land in Fromebellctt^ and of the fervices of fealty, 
*' and one penny rent, by the hand of TVilliam Coyte^ who was 
** feifed of certain lands in fee in FromebelkUy and held them by 
•* the faid fervices of the faid Thomas Long ; and that the faid 
*' capital meffuage, lands, and fervices, were known by the name 
•* of the manor oiF Fromebellett ; and tliat the faid advowfon had 
** been always belonging to the faid tenementSj^z/f manerio de Frome- 
•* bellett , and that 7. EU%. tlic hid Thomas Lonzt by parole without 
** deed, gave the faid meffuage, and all the laid tenements, with 
•' tlie advowfon to the plaintiff, and made livery accordingly ; and 
** afterward, ly.Eiiz, the faid Thomas itfwp- granted the advowfoa 
*' to the defendant ; and that 25. Epz. IVill, Coyte the tenant did 
** attorn to the feoffment ; and upoil all this matter, they prayed the 
** difcrction of the Court." — The Court refolved for tlic plain- 
tiff; for they all agreed it was a good manor, though all the 
fa^Vid 1 BI tc^^2i^ts but one are difmembered from it(tf), and when the at- 
Coim. oi.rm/. * tornmcnt came(^) he had then the entire manor. And they faid, 
{h) Dougl. %Zu tliat an advowfon is properly appendant to the demefnes, and not 
Anic, 39. to tlie fervices ; and by the livery of the demefnes, the advowfon 

paffed, and had pafled, although there had been no attornment 
And it was adjudged for tlie plaintiff. 

Cai» 7. Bifhop againjl' Harecourt, 

TrimtjTerm, 32. £//je. Roll ^li. 

The cflbin day A SSUMPSIT. And declared, tliat in confideration of, fcc* the 

it ftriaiy the ^^ defendant did affume dd deliberandum quondam indenturam ante 

«rft day of the finem Termini San^a Trinitatis turn proxinC Jequent. and the promife 

^^^l'^'^ was, 5. June. The plaintiff alledgeth, that Trimty Term incept 
fy being a move- /. •^^•J .. /•••*• ,. «w,.*5 11 tif it- *% 

able term, the 7- die jumi^ et finivit ao. die junii ; and that he had not deuvered, 

Court win not &c. Upon non ajfumpftj it was found for the plaintiff ; and it 

4x ofitio take was moved in arreft of judgment, that the Court ex officii is to 

commCTfccment ^^^ notice of the beginning of the term, and that was the tffim 

orcondufion. ^^7* which was ^.Juniiy and tlien the indenture was not to' be dc- 

Foft. 217. * livered till Trinity Term was a twelvemonth. — Of that opinion was 
Anderson ; for the effoin day is tlie firft day of the term, and fo 

c^cT** taken in all pleas and returns. The three other Justices 

Cro'. jac. 548. contra. For tlic plaintiff had exprefsly alledged, that the term 

1. RoU. Abr. began the 7. Junii , and the defendant had not denied it; and the 

525. Court ex officio are not to fearch the rolls of the court, &c. But 

1. Sid. 3o«. admitting they ought fo to do, and although in law the ejfoin day 

\. 1^.' ioe! ^^ ^^^ ^^ ^*y ^^ ^^^ ttxvci^ and writs may be returned then, yet 

1. TcrmRcifc ^^ common Ipeech that is the firll day when the Court fits. — ^And 

ii6* ANDERbONagaiaftJiis own opinion gave judgment for the plaintiff. 

Hilary 



I 



Hilary Term, 

33. Eliz. In the Queen's Bench. 



an 



iS/r Chriftopher Wray, Knt. Chief Jujlice. 

Sir Francis Gawdy, Knt. 

John Clench, Efq. 

Edward Fenner, Efq. 

Sir John Popham, Knt. Attorney General. 

Sir Thomas Egerton, Knt. Solicitor General. 



\ Ji^fiices. 



William Parfons, alias Frowde, jg-^/>y? Chriftopher Parfons, Caui^ 

alias Frowde. 

Trinity Ta-m, 32. Eliz. Roll ; 

DEBT on bond for 500 1. The condition was to Hand to An awan! that 
an arbitremcnt. The arbitrators amongft other articles -^. rtiali eifjo; m 
Siwardcd, that the defendant fhould enjoy a houfe. called ^'*/'^^^"'^'''*^ 

Bennet's-houfe, of which the plaintiff was leflee for years durine "^;.3*"^*!L - 

1 "^ ' t I • -trr 1 yi •11' t /- ^ condition, upon 

the term, paying to the plaintiff yearly twenty Ihillings ; and for the non-pcffor- 

non-payment ot this twenty fliilhngs, aftion was brought. The mancc of which 
defendant pleaded payment, and iffue was joined, and found againft ^ «<^^« ^w^ 
him. — It was alledged in arreft of judgment, tliat this was a con- ^^^' 
dition annexed to the award, and hi/ non-payment of it his eftate "^ ^*' 
fhould ceafe ; and not fuch part of the award, that for the non- ^^^* 3- 
payment of it debt fhould be upon the obligation. But tHE BMOk^cel*^' 
Court held clearly, that this was part of the award, and for non- 
payment of it debt might be brought upon the obligation ; and 
fo was the intent of tlie arbitrators. 

Another exception was, that the replication was, et pradii^us ne^numon 
PTillic/mus Par fons,'' and faith not " alias Frowde,'* fo part of his of an a/inf «//«- 
name is omitted, and he is not intended the fame pcrfon tliat was '"* ^^*^ "°^ ^»* 
.named before. — But the Court held it not material ; forit being «*»««*" ^w**^ 
" et pradiefus fVilliclmus,'* that which cometh afterwards is not 
material, and it cannot be intended another perfon ; and if it be, 
it fhall be amended. And it was adjudged for the plaintiff. — Nota. 
Mich. 18. W 19. Eliz. in Ttcjfam v. fiobbins, accordingly adjudged 
for the firft point. 

See 9. &. 10. Will. 3. c. 15. f. «. 

Robert Linimer againft William Ever}\ Cau u 

ERROR. The error afligned was, That the faid PFilliam Every An admlnlftra- 
had brought debt upon an obligation by the name of fVtUiam tor durante m^ 
Every ^ adminiftrator bonorum ct catallor. A, £, durante minore atate '••'•'^a'* cannot 
of J. E. executor of the faid J. E. executor of ^. Every; and f""^*!!jf',^ 
demands a debt upon an obligation of twenty-nine pounds made wilh^^hc roli» 
of tbc pafon to wliom the infant'i teHator wm executor. 1. Lev! a''9« 

Pa Vi 
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LiMM^B to the faid R. Evcry^ the firft tcftator ; whereas he could not briflf 
Evr«^ an aftion by tins name, but as adminiftrator of ^. Every. — ^Butk 
was laid, that adminiftration of the goods of -R. £t;^r/ being com- 
Hob.246. mittcd to him by this name, omnium honorum^ i^c. A. E. it may 
well he committed to him by this name ; efpccially when J. Every 
did not die intcftate, but made an executor. 10. Edw. 4. pL i. that 
by the grant of adminiftration of the goods of the executor, admi- 
niftratton is by it granted of all the goods of the firft teftator. 
ay./Zrw. S.pLy. — Curia cofitra^ clearly. For by this adminiftradon 
committed he hath no authority to meddle with the goods of the 
firft tcftator. And for this caufe the judgment was reverfed. 



Cass 



3» 



Wing agalnfi Earle. 

Eafter Term, 32. £/;«. Roll 208, or 408. 



Statute miicj TAEBT upon an obligation. The condition was, that whcrca 
^^!ld^^°^ the defendant had fold certain woods to the plaintiff, growing 

neareitand moft ^P^" certain land, called Spald'mgy in Peafcmarch in tlie county of 
tifiiaiway,aiiow- ^^{{Jcxi if the plaintiff may enjoy it, &c. and if the ground wherc- 
ing 1760 yards to upon the wQpd ftandeth be four miles from Rie^ that then, &c. 
each ml; j and 1'hc defendant pleaded, that the plaintiff may enjoy it ; and this 
iK»i by <*ra«t jj^^^^ jj ^j^g nearcft and ufual highway for carriages is four thou- 

Imef, as a bird p ■. ^ \ - n c ^^ ^ r -n- 

•r arrow may *^"^ paccs, reckoning hvc foot to every pace, from Kit : upon 
fly. which pica the plaintiff demurred. — Cooper, ferjeant^ argued, 

»*oft. 267. that the plea was not good, for he doth not anfwer to the condi- 
Cawiey, 130. tioWy which is four miles ; alfo for the miles it is mentioned in di- 
I. Hawk. 35. vers ftatutes, 2. Hen. 4. c. 23. i. Eitz, c. 15. 23. Eliz, c. 5. but 
3.Bac.Abr.783. jnftaiutcs it ftiall bc taken according to the intention of them, and 
a. BL ilcp. 969. ^jj J5 j J according to the ufual ways, and not as a bird or arrow may 
fly : but in bonds no fuch intent appeareth, and tliereforc it ftiaU 
bc according to tlie account of the country, and common reputa- 
tion ; and he anfwercth not to the miles, but to the paces. — 
TowsE foz/rr^. We have pleaded fo, becaufe we will not put it 
upon the countrvi but upon the law: for it is perilous to put it upon 
the country, when it is a doubt how it ftiall be conftrued. — 
Gawdy and Wray conceived, that to the exceptions to the 
pleading it was well enough ; for if one thoufand paces make a 
mile, it is good, which tantamount tliat it is four miles ; but the 
/«^ Sec this cafe ^^^^^ ^^» '^^^^ ^^^^ Jtnilcs Ihall be conftrued ; for Wray faid, in 
moved again, and ^'^^ ^^fi of Cambridge^ it was held that a mile fliall be certain, and 
adjudged forthc] accounted by the uioft near way, and (hail not bc taken as a 
puintiff, bird fliall fly (a), 

port. 267. ^ ^ 

CAif 4, Fofter and Willon a^ahjl Mapes, 

Trinity Term, 32. Eliz, Roll jl, . 

If one pany /^OVENANT upon an indenture. The defendant pleads non ejl 
fxccutcj at» In- ^^ fadum ; and the Jury found, that this deed indented was made 
d'eniurc, it fiiail between die plaintiffs and the defendant, and that the defendant 
IfJc^olhtr^*'''^* did fcal his part, and delivered it to the plaintiffs ; but they did 
doc*notc«cutc "^^ deliver their part, £s*r. Etfi^ is^c. — And the Court without 
k. argument held clearly, that it was a good deed to charge the 

defendant. And Fanner faid, it hath been adjudged, that if a man 

'f,3<to,M, t. Wood'i O^n, 2^2* i.TcniiIUp, W. 
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fminins and fells his land by injdenture, and the bargainor doth Fostvr & 

deliver his part of the faid indenture, and the other never delivereth WiLftm 
his counterpart, yet it is gdod. And for this point tlicy refolved j^ltzi. 
to give judgment for the plaintiff. 

But afterwards Hob art moved in arreft of judgment, that a if • covenant bt 
fufficient breach was not afligned ; for the covenant is, that whereas «Ka»nft ihcia 
he had let to the plaintiffs the parfonage of B, that he would fave ""^^^"^^^^ 
them harmlcfs, concerning it, againft J\f. Blunt : and they allege ropUonTff^cd 
that M. Blunt entered upon tliem, and put them out ; and that he as a breacb is 
was parfon at the time of the entry, which is not fufficiently al- good, without 
ledgcd, for it is not averred that the entry of M. B. was lawful ; ^fwing by 
and if his entry was not lawful, it is no breach of covenant, for it D«/f ^c ^ 
IS intended of a lawful mterruption. 

Curia contra. For when the covenant is to fave them harmlefs '' ^^"' ^^^* 
againft a perfon certain, he ought to defend him againft the entry ^ob. 31. 
of that perfon, be it by {iroit or tort ; for he is damnified if he be 2. Lev. 37. 
difturbed, though by wrong, as 2. Ed. 4. tl. 18. But if the covenant »• Vcm. 62. 
had been to fave him harmlefs againft all perfons, tlicre it (hall be '• Stra.400. 
taken for a lawful eiitry or eviftion ; and the words " to fave ^•'^'•**'^P*^7»* 
** harmlefs" amounts to more tlian a warranty, for that is for 
lawful titles : but here it is to be intended that Af. Blunt had good 
title ; for it is alledged that he is parfon, and this is of the reftory ; 
and that he entered and let it ; by which it Ihall be intended he 
had intereft. And it was adjudged for the plaintiff. 
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E was removed out of London by habeas corpus ; and it was re- a perfon at- 
turned upon the writ, that he was detained there for one exe- taimcrf of felony 
cution, and for divers other aftions at the fuit of divers perfons. cannot be ukcn 
And it was moved to the Court, that he (hoiild be difcharged of all dyt^^n^STaU*' 
the aftions, and of the execution, for he is a perfon attainted of be difcharged 
felony, and had neither lands or goods to fatisfy them, and his from detainer 
body is not his own, but at the queen's olea lure. — And all the upon »i^/« pro- 
JusTicEs held, that as to the aftions he mould be difcharged, for o^^'^-jj^ ^^^^ 
a perfon attainted fliall not be put to anfwer, nor fliall be put in p^^, * ^^ " 
execution, and fo are all the books. But they faid they had Ante, 164. 
fpoken with the Juftices of the common pleas, and Barons of the ^ ^^^^ ^^^ 
exchequer, who in both courts had adjudged the contrary, and ,. bi. Rep. 3*3. 
upon the very matter in law, and not upon the form of pleading, but See Rex v. Pcd. 
they would difcharge their confciences as they had ; for they found ^^y» ^^'^ ""^ • 
no book againft their ooinion ; wherefore they all refolved ^^ Crown Law, 
fhould be difcharged of the aftions : but for the execution they oougU 545, 
would advife, for then peradventure the party fhould lofc it for 
ever. — But Egerton, SoUcitory who moved it, faid, When he is 
let at liberty by die aft of the Court, this doth not difcharge him 
of the execution for ever ; and fo it had been taken in this court. 
— Afterwards, Pafch. 33. £//z. it was moved again, that he 
being attainted of felony, was let go at large, but not par- 
doned of the felony ; and being at large, was.arrefted at the fuit 
of Ogneiij by a writ of execution upon a flatute out of chan- 
cery ; and afterwards he removed himfelf by a habeas corpus into 
the queen's bench, and removed the record of his attainder, and 
brought 2^ fc'tre facias againft OgmiU comprehending all this mattei^, 

P 3 Oyit)l 
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Caii II. Meade agaihji Cheyney. 

^^dJlfia^ T^^. Pl^^^^^^ recovered againft the defendant as executor of 
returned.***' Skipivitb ; and upon a fieri facias a devaftavit was returned j 

Poft 318. 530. and upon tliis he prayed an elegit y et habuit de terris executoris. 
%• Leofu I $8* Mo. 299* 

casi 13. Wickham Bifliop of Lincoln againft Cooper, 

A bi(hop may pROHlBlTION for fuing for tithes. And made fuggeftion, that 
j^fcribcMww 1 he and all his predeceflbrs, &c. were feifed of the manor of 

tam^atJA'^ which the tithes were demanded, difchareed of titlies during tlic 
manor held in . , • 1 • m ^ 1 ri 1 « • 1 ° • 

right of hi$ ^i"™c tliat It was in their pofleffion; and (hewed, that in the time 

bifhoprick,and of Edward the 6th this manor was conveyed to the duke 0/* 5tfm^- 

it is not de- fi;t^ and was afterwards regranted, and came to the bilhoprick 

^am^'^nT^^ again. — Fleming moved for a confultation ; for it was a prc- 

anTthcn^rer* fciiption in non decimando^ which cannot be ; and upon his own 

granted to the Ihewing the prefcription was interrupted, and cannot be revived, 

bifhop. — Curia contra. For the prefcription for a fpiritual perfon is 

Ante, 106. good . and the bllhops of Canterbury and JVinchefier ufc to pre- 

^ ' ^^^' Icribe fo: and the prefcription is not determined when it came to 

' Leon** ^r* ^^^ bilhoprick again ; for tithe is not a thing iffuing out of land; 

Moor, 425^ ' ^^^ unity of poffeffion doth not extinft them, nor a rcleafe of all 

a. Co. 44. the right to the land. 

3. Burr. 1276, Wood Inlt. 268, 

Case 14. Har\7 againft Thomas. 

Michaelmas Termy 31. ^ 32. Eliz, Roll j^i^. 

A hurtiand HTHE cafe was, Harrifon and his wife fold the land of xht fcmt 
fcifcd in right by dced indented, but it was not inrolled witliin the fix 

of bis wife months ; and afterwards the baron alone makes a leafe by parol, 
k^^c^^aT^i! ^"^ ^^^^ ^^^ ^^^^" ^nd feme levy a fine to the bargainee, and dic^ 
afterwards levy '^^^^ queftion was. If the conufee of ^ fine (h^ll avoid this leafc ? — • 
a fine, and die. And it was adjudged he Ihould ; for being made by the baron only. 
The conufee it was void againft tht fentfy and no acceptance could make it good ; 
may avoid the ^^ij ^g j^. f|^^|| \yQ y^j J ^q ^j^^ femc^ fo to the conufee : fo of a rent 
Anfc no. charge granted by the barony or a recognizance by him. And fo it 
was refolved in Lord Mount j of s Cafe, 24. iiV/z. that the recognizance 
1. Roll. Abr. Qf jjjg bjron fhall not bind the conufee of a fine ; and the conufee 
a. Co. 77. b. ^^ ^" ^y ^^^ femcy and the baron joineth only for conformity. 
I. Le^n. ^47, f^^^^ 2. Co. TJ,h. 

Ca«i 1^. Green againft Edwards. 

^ , , . , 7r//7/Vy Term, 32. Eliz. Roll 1833. 

A If afc to /». for ^ _ _ . ^ . r ^ l«^^*l#»• 

years; and if hg | HE calc upon demurrer was, Land was let to J. S. for ninety 
JU, that then his ^ years, if he liveth fo lone : and if he dieth within the term, 
nvifepall have x\\2X thtii his wifc fjjall havc it durante toto rcfiduo termini prtvdi Hi ^ 
tt^irTMu.nf 7" ^* ^^^^^^ within the term; the queftion was, If his wife fhali 
Tbt urm^dti^. nave it during the refidue of the term ? — And Pafcha, 33. Eli%. it 
mines hytiic was refolved by all ttie Justices, that flie fhall not; for the 
dc:4rh o. j^, and term was wholly determined, and tlie limitation to her was void ; 
toV*""T'^" for as a remainder it cannot inure ; for a remainder muft be 
void!* ^tc* g. created with the particular eftate, and is to be limited for a cer- 
1 And 2 % ^^'^ eftate, vi%. for vears, life, in fee, &c. And here no certain eftate 
J. Leon. iiV* 'S limited to her ; for although it is limited to her during the re- 
Moor, a;.7. fidue of the term, and fo ftiall be intended a leafe for years, yet 
X Co. ts3' 'SS' forafmuch as every. leafc for yeaxs"\^ to Wn^ z. c^itaia commeace- 
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and ending, here, it is uncertain if ftic (hall ever have it, for GRcew 

may outlive tlie ninety years, and therefore a termor can- ^g^f^ 
rant his* term after his death, and fo the remainder here is ^^^"^^^^ 
— But Anderson faid, (a) if the wife had been party to the (^) vidc 

this peradventure might have been good to her, not dv way Wright v. C«t. 
mainder, but by iramediate grant and demife for fo'many bright, i.Buir. 

which fhould be to come ; and durante termino Ihall not be ^J^^^'^^y 
I for the intereft, but for the time : which Walmsley and cMtrovt^ntho 
% DH AM did exprefsly deny ; for they held, it is at firft void for propriety of 
ncertainty when it mall commence, or whether it (hall com- ^ndtrfon't ra^ 
e. And it was adjudged that the wife took nothing. Hde ^^'"^^ '^ ^^ 

Vautry againjt Aplen. ^ Cas. iS. 

PLEVIN. Defendant juftifies as fervant to % S. gs in his whcr»adeedit 
reehold. The plainti(F conveyeth by a leafe for years, from ©niy induce^ 
ueen by her letters patents, but faith not curiit hie prolat. and ment to the 
rfeth the freehold of J. S. Upon this the defendant dc- a^ion,itnccd 
eth generally, for want of thefe words, curia hie prolat. and '^^^^^ ^^^ 
not (hew it for caufe ; and if it were matter of fubftance or Ante, 153. * 
>rm, and fo amendable by the 27. Eliz, was well debated. 
:ri AM and Walmsley at firft conceived that it was matter 'o« Co. 88. a, 
bftance ; for by this nunner of pleading, the defendant loft ^^'J*'.^ 
dvantage to demand oyer of the patents ; for without faying stilc,"i97.*26L 
in curia pro/at.** he cannot demand oyer; and if there bevari- Jones, 377, 
between them and the pleading, he may pray that they be Cro.jac43.70, 
ed in h/ec verboy of which now he hath loft the advantage. — ^73- 
ifterwards Pafch^y 33. Eliz. it was held by all the Justices ^.'^ro^^^^' 
rpt Walmsleyj, that it was but matter of form, and not ^^g. * ^^^^ 
1 material ; for it was but an inducement to the traverfe, and Palm. 387. 
)t traver fable, and it may be amended. And tliey faid, if the 3- Mod. 51. 
idant maketh no defence, and that there wants an averment u^*^* *^^' 
e plea, thefe may be amended, and (hall be inferted, for the lj Ray! '764. 
I of the matter appeareth ; and in this cafe the letters patents a. Salk. 497. 
lot ifTuable. But Peri am faid, if fuch plea had been in an 
ry when it was ifTuable, it (hould be otherwife. And it was 
Iged accordingly for the plaintiff. 
iQ 16. U 17. Car, 2. c. S. Salk. 497. 6. Mod. 135. and 4. 8c 5. Ann. c. 16. 

Richmcnd againji Butcher. Casi 17, 

Hilary Term ^ 2^ » Eliz. Roll ^l^. / 

.PLEVIN. Upon demurrer the cafe was, John Colvell was ^^^^^J^ 
eifed in fee, and let the land for twenty-one years, rendering J^^. y^^^^. 
ty ihillings rent during the term, to him, his executors and dtnrn? rent 
IS, and dieth. The defendant, as fervant to his heir, for during the term 
behind after the death of the Icffor, diftraineth ; and after ar- «o ^»n™» *^'» cxc 
*nt it was adjudged, that the heir (hall not have the rent ; for ^^^°" *hchcir 
ing refervcd to the lefTor, his executors and alligns, and the niaii not have' 
being none of them, he cannot have it. 27. Hen, 8. pL 15. the rent. 
Hen. 7. pi. 25. 10. Edw. 4. 18. II. Edw. 3. 86, — Not a. Port. 832. 
jr relied upon a book (hewn to them in writing in 12. Edw, 2. 2. Ro. Ab.450. 
•e it was fo adjudged (a). S. vid. Lat. 99. 

id. 361. I*. Co. 35. Roll. 613. 635. Jones, 309. Noy, 96. Cro. Jac. 190. 5 Co. in. 
:ar. 189. Lat. 255. 164. 2. Saund. 370. Owen, 9. Co. Lit. 47. a. note [8) 5. Com. Dig. 4S|« 
See the cafe of Sachcvcrd v. Frogari, i. Vent. 161. a. Saund. ^67. Ra^, ix^ 
r. 13. ^hcre this point \$ adjudged^ and the exifteoce of the cai&\xi ii« 'L*^^. i» 
if Sce^, Co, jjj n* 
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Ca« »<• Fofter dgainft Fountain, 

jideed toiead UJECTIONE FIRMiE.— It was held upon evidence by the 
J?*'/**^ Court, that if a fine be levied, and an indenture to kad the 

Sivw/tfter ^^^ ^^ ^^ ^ fcaled and delivered afterwards, this is not fufficient to 
tfie fine levied, l^td the ufe of the fine, except it be averred and proved that the 
•niefsthcconu-conufor intended before the fine levied, to levy it to this ufc 
fv agreed to ^uare. 
the ufes. ^' 

DycT} 136. 9* Co. xo. 15. Moor, xga. i. And. r25. 5. Com. Dig. 6zt. 

See 19. Car. 2. c. 3. and 4* & 5. Ann. c. i6. 

Casb 19. Bind againjl Plain. 

If a plaintiff 'THE plaintiff counts, that whereas he recovered againft Thomas 
who has cb- A fVard in the queen's court in Southwark^ held before the 
k^^'^ilfer^^* fteward of the mayor of Lofulon, twelve pounds, and had a fun 
wim,*is,byanyy^^'^-^ ^^ *^^ bailin there to make execution of the goods of 
ineans,inpof- tiie faid Thomas fVard^ which were.in his hands ; and whereas the 
ftflion of the bailiff was ready to do execution of the faid goods, the defendant 
**l!r^ "i!d ^^^ affume to tlic plaintiff, in confidcration tliat he nth of Sef- 
S//t/* f ihcm'to ^^f^^^r delivered to hira the faid goods, that he would within four- 
iMin on a pro- tcen days after Michaelmas pay to him twenty marks, or otherwife 
mife that iiis deliver to him the faid goods again, if in the mean time no other 
ffebt fhafl be made title to them, and proved tliem to be his goods ; and averred 

Siftdwation*;- ^'^^^ "^^^ "^^^^ ^^^^ *^ ^'^^ between the nth of September and 
^ffymfjit, fourteen days after Afichaelmas. The defendant pleads nonaffump/iu 

tfaougii the de- The jury find the recovery and tht ajfumpjit \ but find further 
ftmdant had on- that the laid Thomas fVard^ long time before the recovery, had fold 
Si-f/'iTthem" *^ S^ods to i?../r. but witli this provifo, that he (hall have the 
and the general poAeffion of them for four years, which are not yet expired ; and 
/ro^f^ refided if he then pay fuch a fum of money, the fale iliould be void, and 
iwith a third that R, W. made title to them by force of this fale, Etji^ kicf 
l*r|^'T^"** Coo?i.K^Jerjeantj alledged, that the declaration was not good.— 
dKllit^y of the' ^^^^' B^caule it was not Siewn by what title tlie court oi South- 
inferior court, i^-'ark was held. — Secondly, That tlie bailiff was ready to make 
Bor where the execution, but flieweth not where the goods were. But thefe ex* 
goods where, ccptions werc over-ruled not to be material, for they are but 
nor the time, or ^j^^ inducement and conveyance to the aftion.— Thirdly, There 

place of rcqucit, ., . \ ^ r /iniii i ^ • 

necdbcaUedged. "^vas neither time nor place ot requelt alledged, but only j^ius 
Port. 884. requljitus. Sed non allocatur ; for it is to be paid at a day certain, 

and no requeft needful ; otherwife, if requeft ought to have been 
Cbwper, 128. made. — Fouithly, That upon the matter found judgment ought 
i.^Term Rep. ^^ j^ ^^^ ^j^^ defendant ; for it is found, the plaintiff had only a 
fpecial property, and the vendee the general property, and fo no 
caufe of the re-delivery, and fo no cauTe of the confidcration; and 
it is found the vendee had title, fo it is fufficiently proved a 
ftrangcr had title. — But Paf. 33. Ellz. the Court refolved for 
the plaintiff; for they held, that tlie plaintiff having pofleflion of 
the goods quomodocwique he came to them, he is chargeable to 
Thomas Ward for them, although he hath but a fpecial property, and 
he may maintain an aAion for them ; fo his delivery of the goods 
is a fufficient confidcration ; for by this the defendant had the 
benefit of the ufe of them, and the plaintiff hath lofs, for he is 
chargeable to the action of Thomas fVard\ and cfpecially the confi- 

doratioa 
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ration is good, being only for the re-delivery of them, or pay- But* 
int of fuch a fum. And although he recited tliat he had thefe «r««!/» 
ods liable to the execution, which is not true ; for Thomas fVard ^^"'* 
iving onlv a fpecial property, they are not liable to this debt ; 
It this is out a naked and void recital, and all the fubftance of 
ic declaration is upon the delivery of them ; and this being found, 
was a good ajfumpjit, — It was adjudged for the plaintiff i and on 
rror brought, the judgment was affirmed {a). (*^ ^^^ 3<>'« 

Mulgrave againjl Ogden, Ca«i 20. 

A CTION SUR TROVER of twenty barrels of butter; and Trover will not 
^ counts that he tarn negUgenter cujhdlvit that they became of Ji*^^"®^^*^*^ 
ittle value. — Upon this it was demurred, and held by all the Jus- thufg" b«lftl» 
ricEs, that no a£tion upon the cafe lieth in this cafe ; for no law thing be ufed or 
ompelleth him that finds a thing to keep it fafely ; as if a man abufcd, it is a 
inds a garment, and fuffers it to be moth-eaten •, or if one find a con^c-^fion- 
lorfe, and giveth it no fuftenance ; but if a man find a thing and '• ^^^ Ab. s, 
ifeth it, he is anfwerable, for it is converfion : fo if he of purpofe 2^'^ 
nif-uieth it; as if one finds paper, and puts it into the water, &c- i.BuiiCau** 
mf for negligent keeping no law punifheth him. Et adjournatur, coat. 
tnlL N. F. 74. Salk. 655. Mod. Caf. ijo. Strange, 6o» 123. 576. 813, x. Term Rep. »« 
^T.Rq>. 755. 

Jennings agatnft Gower. Ca«i 21. 

r\EBT as executrix. The cafe was, The teftator of the plaintiff Devife of a leafe 
■-^ devifeth a term to J. JVatis^ and that " if Agnes his wife fuf- to A, and if B. 

* fcrs the dcvifee to enjoy it three years, that fhe fhall have all his ^^^ ^^^^ 

* goods as executrix ; but if (he dotli difturb him, then he makes ^ J!^^ ^ 

* G. 7. his fon his executor;" and dieth. Agnes as executrix brings (hall be exe- 
ht aaion within three years. — Anderson at firft conceived that cutrixibutifdw 
he afiion could not be brought within tlie three years, for this is ^*'*^'^.'^ijrh*^ 
I condition precedent, fo that until the performance of it (he (hall ',tJ^ 

m -11 T 111/1 executor. 

lot be executrix: but the other Justices held (he was exe- Thisisnota 
:utrix prefcntly ; for although in grants, eftates (hall not be till cendition precis 
he condition precedent be performed, yet it is otherwife in a ^'*'» *"^ ^* *» 
vill, for a will ftiall be guided by the intent of the party ; and this '^^^^^^ 
hall not be conftrued as a condition precedent, but as a condition p^f^, ^^ 
o abridge her power to be executrix if (he perform it not ; for fo 
[by Peri am) the intent appeareth here by the words fubfequent, s.c. i.Loon. 
nz. " if (he difturb, that then G. J. to be executor," which doth ^\^^^ 
)rove that in the mean time he intended (he (hould be executrix. — i.*Ro.*aV.4ic, 
\ftcrwards in EaJIer term, 33. Ellz, it was adjudged for the plain- 3. Lev. 131. 
iff, that (he was executrix until (he difturbed, and that the plea of 8. Co. 91. a. 
he defendant, vi%. that (he had made difturbance, was not good, jJJ^.Ray.765. 
¥ithput alledging in particular how (he difturbed. xl^jkepit^l* 

Smy againfi June & Alios, Caii 12. 

P JECTIONE FIRMiE. The cafe upon fpecial verdift was, The (latemcnt 
■^ Sir Thomas Cotton w^ feifcd of the land in queftion in fee, fj^^^^''''^ 
ind <;onveyeth it to the ufe of himfelf for life, remainder to Cheyny '*-''^^* 
?otton his eldeft fon in tail, remainder to fFllIiam his fccond fon, »• ^^' 5»9' 

* et frimogenito fills pradM IVillielmi et haredibus maf cults di£f prt- Crixar*''' 

* fnogenlti Jill\ di(f IVill^ et fro dcfe^u (alis exitHs^ remanere tnde 

b^redtbui 
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Smt " haredibus mafculis diff JVillielmt^^ and of Sir Thomas Cotton^ with 

^«/ii// divers remainclcrs over. Cheyny Cotton dicth without ifluc ; and 
J«K ic Alios, ^f^^^ fri/itam the fecond fon had iffue fF. his eldeft fon, and gocth 
beyond fea. Sir Thomas Cotton^ 29. Eliz. levieth a fine of this land, 
which was to the ufe of hirafelf for Jife, and after to the ofc of 
Robert Cotton his third fon in tail, with divers remainders over; 
and afterwards 21. Eliz, li'liliam the fecond fon dieth beyond 
fea, IVilliam his fon and heir being then and now within age. 
Sir Thomas Cotton dieth 27. Eliz. and 31. Eliz. W, enters, 
being within age, and lets it to the defendant, referving no rent, 
but at will only. Robert Cotton enters and lets it to the plaintiff; 
. upon which the defendants re-enter. Etji^ iffc. 

It wrs argued by Drew and Glanvile, ferjeants^ for the de^ 
fendants^ and by Beaumont and Hamon/w- the tlaintiff'. 
Tfi«ofeof»fitie First Matter. \i JVUHam the fecond fon had an effate tail by 
Sd^'Sf ^a ^^"^ limitation to him and his firft fon, and to the heirs males of the 
tbeieifimalcof '^^y of bJs firft fon, for he then had no fon ; fo it is void to the 
the fon does net firft fon, if it ftiall veft in IVilUam by the intent of the donor, 
nuke an eAate tail. 

A remainder to SECONDLY, Admit' he hath not an eftate tail by this limitation 
the heirs nwle (as it was after agreed by all THE Justices that he had not) if by 
©fX^nd^.givea jj^^ remainder after limited to the heirs males of the body of /#7/- 
\f^^^^ Horn and of Sir Thomas Cotton^ they have joint or feveral efbtes 
3.Com.Dig.i65. tail : and as to that, it was clearly agreed that they have feveral 
SJ9. 154. 359. eftatcs tail and not joint ; fo that clearly tlie fine of Sir Thomas wis 
good to bar William of one moiety, for he was tenant in tail of it. 
The fon of a Third MATTER. Upon the 4. if/-f«.7.c.24.f.4. if the fine being 
peifon who dies levied fVilliam the fon being beyond fea, it his heir (hall have five yean 
beyond fea (hall ^^^^ jjjg ^^^^ . f^^ ^.j^^ ftatute is, he fhall have five years after his 
afterhisdwtluo^^^"*'^'' and in this cafe he never returns, and fo is out of the 
avoid a fine, words, and the provifo (hall not be taken by equity. — But all THE 
Cmfc on Fires JUSTICES to this refolved to the contrary, for the intent of the 
13*. to 241. * ftatute (hall be obferved ; as the ftatute fpeaks, that an infant (hall 
make his claim within five years after his age, yet if he claimeth 
within his age, it is good, yet it is out of the words. 
Tenant for life FouRTH MATTER. If tenant for life levy a fine, and he in the rc- 
kfic«afine, verfion Or remainder dotli not make his claim W\\\\\n Jive years 
IhluaTtfi^c ^^^^'* ^'^^ ^"^ ^^<'^^^y i'fter the tenant for life dicth, if he ftiall have 
years attu- ilf ^^^ ^^^ ycars after his death. — ^And all the Justices held he 
death 10 make fJ^ouId, for this is as another title accrued to him ; and it may be 
diiim. he had no conufancc of the forfeiture ; and if he had, it is at hb 

Pott. 254. eleftion if he will take advantage of it; and fo Zome^s Cafe wa5 
9. Co. 1C5. b. cited to be adjudged, 7. E/iz. 
Crc. Jac. 157. Plowd.374. Shcp. Touch. 31. Cruifc, 215* 

Leafeby an In. FiFTH Matter. That yct the plaintiff (hall recover, for the title 
lant iivoid. of the defendants was void ; for they claim by leafe at will of an 
Moor, T05. infant where no rent v,as referved, and fo void. 

1. Mod. 263. fitz. 301. 10. Mod. 421. 3. Bac. Abr. 304. 

One tenant m CuRiA. Although they have no title, yet it appeareth the 
common ihail plaintiff had no title to a moiety, and then he could not punilh 
not have cjca- tile defendants for his moiety in this aftion, where he muft make 
^^"j'^^l^*" title ; otlitrwife perhaps in trefpafs : and for the other moiety, he 
jauaJoufter. ^^^'^ "^t have an aftion without an exprefs oufter, which is not 
found. Wherefore; it was adjudged for the defendants, F. d, 3. 
Co. Lie. igc). Jnjf'ituies 519. 
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Sir Moyle Finch againjl Throckmorton* Cxii a|* 

53. Eliz, In the Exchequer Chsmier* 
Hilary Term, i%. Elix, Roll • 

'TpHE cafe upon demurrer was, that King Philip and queen Mary^ ipfo^^f^^Jh^ 
-^ 1. isf 2. Ph. & Mary^ demifed the fite of the priory of Ravejion the condition, 
in the county of Bucks to Th» Thockmorton for feventv years, ren- no acceptance 
dcring rent at the feafts of the Jnnunciation and St. Michael^ with of rent after- 
a provifoj that upon non-payment within forty days after the -^^t^*^^^^ 
feafts, the leafe fhould ceafe and be void. 9. Eliz. the rent was tinuancc • and" 
not paid at Michaelmas^ nor within forty days after ; but afterward the reverfioo 
the queen's receiver received it, and maketli an acquittance as if it l>cingin the 
bad been paid at the day, and receiveth the rent afterwards every ^^°^> ***" 
year till 30. Eliz. and makes acquittances of it. ro. Eliz. the nlayentw wS- 
queen grants tliis land in fee to Sir Thomas Henneage^ and after- outofficefouad. 
ward an office was found, which found the non-payment 9. Eliz. Ante, 3. 167. 
upon which Sir Thomas Henneage entered, and let it to tlie plaintiff, ^^^'^ss* 

. !• And. 30j« 

First Q^jestiok was. If die leafe was void or not without Pop. 25. 53, 
office? — Second, If the acquittance could make it good? — Moor, 291. 
Third, Admit there muft be an office, if after the patent it cometh '• ^®^* ^^• 
time enough for the patentee to avoid it ? — And this was divers JJrqU, Abr 
times argued at the bar, and afterwards by the Barons. 184^ 215. 

a, Leon. 134. 

And all THE Barons agreed for the plaintiff; and that cra air. V«L 
this leafe was void immediately upon the non-payment ; for 173. 
the words are, that upon non-payment the leale fhall ceafe Cro. jic. 56, . 
and be void, fo that the land is difcharged of this contraft 344- 
of the term, and the patentee is no longer a termor, nor (as J^^c^^'**!, 
Manwood faid) a tenant at will, nor at fufferance, but only as a 5.^00^5"^ 
bailiff or pernor of the profits de [on tort^ and then all the accept- Plowd. 131, 
ance after cannot make a void leafe good ; and the office is only Cowp. 482. 



necef&rv to inform the queen when the condition was broken, to ^°"^« 57 
!_.•.!. lA 11 .1- _i _„-ii.- «^j .^ _..! .1 /Tv/T-__' •/•*• Term J 

425- 



iniitle her to ail the mean profits, and to reduce the pofleffion, if ** ^^^ ^^* 



the ellate had continued out of the queen : but as this cafe is only ^ ^o. 344. 
to intitle her to the mean profits, and being found only for this 
purpofc, it is well enough for the time, notvvithflanding the patent 
of the inheritance ; for they held, that the firfl eflate ended as by 
[imitation, and in fuch cafe no office is needful to intitle the 
queen : alfo it ends by the limitation in the firft letters patents, 
which arc a record; fo the record which doth create it doth deflroy 
it, and the patentee might enter as in land of which there was no 
Icafc. And it was adjudged for the plaintiff. — Not A. A writ of 
trror was brought in the exchequer-chamber, and error affigned in 
the matter of law ; and after argument, Afjch. 36. fs* 37. Eliz. the 
[udgment was affirmed. 



Tcttmtvs^. 



tM 



Eafter Term, 

33. Eliz. In the Queen's Bench. 

iS/r Chriftopher Wray, /r«/. Chief Jujlice. 

Sir Francis (lawdy, Knt. ^ 

John Clench, Efq. i Jujliccs. 

Edward Fenner, Efq. ^ 

Sir Johij Popham, Knt. Atlorney General. 

Sir Thomas Egerton, Knt. Solicitor General. 



Cais ?• 



Fermor againfi Dorrington. 



«l^" hT* ACTION for words, which were, " I will prove /W-ww t( 
•* wlj^* /A *' be a perjured knave." After verdift it was alledged 11 
knave,'' wst ^ ^ arreft of judgment, that the words are not adionable, fo 
aOionabic. he doth not fay he was perjured, but that he would prove him per 
Poft. 730. jured ; for it may be, that if he doth any aft after tliat he may b 
Cro.Jac.a14. convinced of it. — But all the Court held, that the aftionlaj 

and the words cannot have fuch conftruftion. 
Jo^Bient Another matter was alledged, that in the venire facial an 

wfi ^'tlif^ rf//?r/wfflj, one Taverner was named one of tlie jurors ; but in tl 
diriiuim name return of the diftringas in lieu of Taverner one Tumor was returnee 
of a juror be and VJ7S fworn, and tried the matter ; fo it is a mif-trial, being trie 
tweentbev«in># by one that was not returned in the venire facias. And Coke cite 
nddifirUgas. ^ precedent in this court between Doujhy and IVillot^ where 
r^ile 2K%. i"^^^ ^^ returned by the name of Gregory fVilloty and in the dij 

tringas he was named George IVilloi^ and he with others palled upo 
5. Co. 41. the inqueft ; and for tliis caufethe judgment was ftaycd. Andanothi 
Cro. Car. 203. precedent in the exchequer, where one Afizael was returned upo 
^T."'**^'"^' the venire faciasy and upon the diftringas ont Michael^ and bot 
Hob. 64. thefe were returned for firnames ; and bccaufe ATuhael was fwon 

3.Bac, Abr. &c. the judgment was Hayed. — And fo it feemed to the Court 
a?^. but they at firft doubted if the variance in the firname be a cau 

^^<'^«4»5' to ftay judgment; but for variance in the chriftian name, the 

agreed clearly the judgment fhall be flayed, but one may have t« 

firnames. But afterwards it was refolved the judgment Ihou 

be flayed. 
Caji 2. Taylor againft Beal. 

$^ty ifalcf- "pvEBT for rent referved upon a leafe for years. The ifluc bcit 

fee is authorifcd LJ joined if the rent were paid or not, the defendant gave in cv 

iJthlrent'for dcnce for part of the rent, that the plaintiff by covenant was 1 

the repairs of rej)air the houfe and did not, and that thereupon he expended pa 

the prcmifes t of the rent in repairing the houfe. The queuion was, If this ev 

>• Leon. 237. dence will maintain the iflue ? — Gawdy conceived it did, for d 

rLd.Ray.420. ^^^ giveth this liberty to the lefTee to expend the rent in repan 

Doug. 748! ^ tions, for he fhall be otherwife at great mifchief, for the hou 

2. Term Rep. may fall upon his head before it be repaired ; and therefore the la 

454- 457- allowcth him to repair it, and rccoupe the rent. Vide 1 2. f&i . 8. fl 
^.T.Rep.6so. j^^^ 
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12» kicL 2. Barr. 242. 14. Hen. 4. pi- 2J. — FennI^ R. It is no Tatior -^ 
evidence ; for if the Icflbr will not repair it, he is to have his ^*»5^ 
covenants againft him. — Clench feemed he might well expend ^'" 

the rent in reparations, but he ought to have pleaded it, and can- 
not give it in evidence upon the general iffue ; and they thereupon 
moved the jury to find the fpecial matter. And as to the refidue of 
the rent, he (hewed that he paid it to others that had rent-charges 
out of the lands, which the leflbr had covenanted to pay, and 
that by the commandment of the Icflbr he paid tlie rent, m dif- 
charge of the faid rents : and this was clearly held good ; for pay- 
ment to another by the plaintiff's appointment, is payment to 
himfelf. 

Trufloe againft Yewre. Ca$i j. 

IT was agreed upon evidence, that where a controvcrfy was The intereft of 

* between two perfons for a leafe of land, who fubmitted them- aneftaieforyew») 
'elves to the arbitrcment of J. S. for it, and J. 5. did award that ^^]J^^ **y 
)nc of them Ihall have the land, this is a good gift of the intereft ^^ g^ 

)f the term. 12. -4^/J> 25. But if the award were, that he fhall * * 
)ermit and fufFer the other to enjoy the term, this giveth not the ,.^^*^ ^*^ 
ntereft in it. Dyer, isj. ***** 

3. Bac. Abr. 421. '2. Leon. 104. 

Also it was held, that if a term be devifed to an executor, the Elcaion. 
emainder over, and tlie executor enters generally, this (hall be 10. Co. 47.11. 
akcn as a devife, for it is more for his benefit. — They moved tlie P'owd. 520, 
ary to find thefc matters fpecially, but they would not, but gave **^ 37- 

general verdia. iS7.*^4,5, * 

Gore agahift Parkhurft. ^^^^ 

[7 JECTIONE FIRM-^. Bail was put in for the defendant by if the baii.piece 
^ the name of Parkesy but the declaration and all the proceeding « »n a differcoc 
ras by the name of Parkhurjl ; and this matter after verdift was P**"^ ^^^ ^"^^ 
Hedged in arrcft of judgment.— And Trin. 33. it was adjudged, that c^ngsX^bT 
yt this c^xxky tla'intijf nihil cap. per hillam ; for it doth not appear taken off the file 
!iat the defenaant aganift whom the judgment was given, was /« judgment AuJi * 
^Jiod'ta marefchaUiy and otherwife the proceeding againft him is ^ reverted^ 
}ram mnjudice^ 31. Hen. 6. pi. lO. and it cannot be intended the ^^^' ^'^ 
imcperfon, neither can it tie amended. And tfie Court faid, "<>*'• *64- 
'dicrc be a bail, and the bail piece is pulled off the file, the party q^^^^^^^I ^ 
rithout remedy. Strani^92^i.' 

Anonymous. ^^^ 

N an appeal of murder, the defendant was acquitted, and the Dam>se« in- 
abcttors and damages were enquired and aflelfed to fi\pence. — crtafed on ac- 
rODFREY moved that the damages might be increaled by the **"*"* "^ "'^^ 
lourt, as they may by the ftatute IV^Jl. 2. c. 1 2. — And the Court ^*- ^^- »9* 
dd, they IhaU be increafcd. - '^^^r.^^ 

Withington againjl Dalaber. Ca$i 6^ 

N appeal of murder by zfcmcy tlie defendant pleaded nient ac- The general 

• coupr in hyal matrimony ; et Ji trove que fo'ity not guilty to the »^"« »" ^^"V 
Oony. The plaintiff replies, that Ibc was accoupled in loyal matri- ^"by^The^reX 

dooy when it is accompanied by a fpcdal plea triable by the conunou laNf e«?Q>^« V)V v^^*^"^^*^^- 
fftrnkiny* Fku Crowo, tS^^ 
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WiTMiHOTMi. mwiy^ and doth not anfwer or plead that he was guilty of the fcl 
mga'mft ^^^ j^ ^^ movcd, that this was a difcontinuance. — Cu 
When a plea is pleaded which is triable at common law, and i 
eludes over to the felony^ there the plaintiff ought to reply 
conclude over to the felony ; but When he pleads a plea tr 
otherwife than by the common law, it is othcrwifci 

Caii 7. Dethick's Cafe* 

A cathcdnl It TJE was indifted upon the 5. EJw. 6i t, 4. for ftriking in . 

within the 5. -LA p^ul^s church-yard : and it was moved, that it being ir 

' ^^' ^' ^' *'"■ church-yard of a cathedral church, it is not within the fta 

CuRIAV^«/r^2. 

Garter king at Then he pleaded, that he was by the queen's patent crc 
armsif a name Garter king of arms ^ and dpmands judgment, becaufc he is 
of dignity, and fo named.— And becaufe it was a name parcel of his dig) 
*'**ft°K^*^f°Lib ^^^ ^^^ ^^ ^^^ office only; for the patent is, creamus coronam 
it.- .@«yrrl If in *^^^^^ imponimus de Garter rex heraldtnuniy and therefor^ ii 
Biatten not con. fuits agamft him he is to be named by this name ; for this c 
•crninghisofficc? he was difchargcd of the indifiment* 

Videpolts42. 

S. C. xJ«eoD.a48. Caith. 440. Strange, 850. Bar. K. B. 209* Fitzg. 175.275. 3.fiac. Al 

Ca„ i^ Lady Ratcliff agabift Shubley. 

Trinity Term, ^i, Eiiz^ Roll \i^. 

Itit fuiBcientlf A CTION for words, ** She is as very a thief zs any that rob 

words of defa. -tX <« (jy ^^e highway-fide." Upon not guilty pleaded, the 

Jh^Ji^n^ found that he fpake thcfe words, ." She is a ivorfe thief than 

^ M 7prov . ^j ^^^ robbeth by the highway-fide." The queftion was. If 1 

Ci^ Jac4o8. (hefe words found by the verdift (he fhould have judgment ? — ' 

^Lrcp'. 01. Court held clearly, that the words in both cales arc a&ion: 

but Gawdy and Fenner held, that the words found do 

agree with the declaration ; for the jury do hot find that th< 

fendant at the time mentioned in the declaration fpoke the w 

in the verdift ; fo it may be he fpoke them at feveral times ; 

differs from Bridgets Cafe^ £>yery 75. where the jury founc 

fpake part of the words but not all ; for there they did acquit 

of the refidue, and the words are of one fenfe. — Wray co 

** As very a thief," and ** a worfe thief," are all one. 

CAit 9* Cole againjl Wall and BurnelL 

The ifflee of a "p JECTIONE CUSTODIjE of a ward and his land, Anc 
copyholder may -Ci clareth, that the lord of the manor of S. had the cuftody o 
Se^cIIt*at ^^'^ ^^ ^'^ copyholder, and of his land, by the cuftom tl 
common law. ^"^J ^^^ ^^^^ came to his age of fourteen years, and that he it 
Poft. 535. 717. commit the cuftody of his body and land to whom he pics 
and that one CL died feifed of his land, being a copyholder of 
M<»r*«8 272 ^cr^^^"c^» ^^^ ^hat the lord granted to him the cuftody of the 1 
539- 5^ '^^'^8 within the age of fourteen years, and the defendant ejc 

JUt. 234. him. After verdift, it was alledged that an ejeaionefirma doth 

%. Com* pig. lie of acopyhold eftate.— And fo it was ruled by the wholeCou 
mTbmc Abr *."^ *^ judgment was ftayed. And the Justices faid, thai 

4^. * eje^ionefirma doth lie of a U^ifc TOaids b^ x copyholder, but no 

CUbm Tea. zip s. Term Rep. 600. a. Term ILcp, 13^, 
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I demife made by the lord of a copyhold, by copy of court roll. CotR 

—But afterwards, Trin. 33. Eliz. this cafe was moved again ; and ^'"^ 

dlcdgcd, that this aftion is an aftion upon the cafe, in nature of ^Jj" 

in eje^ione cujiodia \ and not upon a giant by copy, but upon a BukNELu 
;rant at common law : and thereupon it was adjudged that the 
lAion lay* 

Guildellew againji Ward-. CAtE 9. 

A CTION for thefe words : " Thou haft ftolen a load of hop- Words 
"- " poles."— And it was ruled, that they were aftionable ; a^io»^»Wc, 
For It mall not be intended but they were cut down before ; for 
otherwife they could not be faid hop-poles, or that he could 
otherwife fteal them. 

Marih and his Wife. Case t«. 

ji^ARSH and his wife, as executrix to JJ^ilhenfon^ brought a An executor 

^^ writ of error to reverfe an outlawry of felony againft^ the "^^x ^'""K • 

teftator. The error afligned was, That the ex'i7cnt iffued to London. '''"' f *"'°'' t^ 

1 1 yt -rr i /••/»>/-• ' revcrfc thc.out- 

ind the Ihcriff returned quod exigtjecer de comitatu tn comitatum y i^^^^y f^j. felony 

(v^hereas it ought to be de huftingo inhujl'ingum^ for they have no coun- ©f his teftator. 
ties-, and for this caufe it was held a manifcft error. But the Poft. lys* S5'» 
principal qucftion was. If error lieth by an executor to reverfe an ,^ rqU, ^br. 
ittainder of felony in the teftator? — Coke, and Poph am Attorney 9*12. 
General^ alledged, that it cannot be maintained by an executor, s-^o* "^•*» 
Firft, Becaufe a perfon attainted cannot have executor. Secondly, !• ^^' "^ 
Executor cannot have error, but to reverfe a judgment in the ,.^^^'^15. 
perfonalty. But here thejudgment is more high, for it is in the 3'.Dan.*Ab. x4. 
realty ; and it may be mifchievous, for the executor may purfue Godb. 376. 
Eundy; and fo the judgment may be affirmed, and bind the heir. Salk. 60.295. 
Thirdly, Upon a writ of error to reverfe an attainder in felony, ^* ^*^^' ^^^* 
\fcire facias ought to be to warn the lords mediate and immediate, 
which cannot be at the fuit of an executor. — Gawdy conceived 
the adion did well lie: for executors are privy to the judgment, 
and peradventure have all the lofs ; for it may be tliat he that is 
oudawed had only goods, and no land. And as to the difability 
alledged, that the teftator was attainted, and fo hac^no goods, nor 
can make an executor ; it is not material in this fuit, where they 
are to reverfe the attainder which doth difable them, as 1 1. Hen, 4, 
pL 64. But it doth not appear by that book, that he was out- 
lawed for felony. And as to the faint purfuing of the aftion, the 
heir and executor, by reafon of their feveral interefts, may have 
fcveral writs^ of error, as tlie tenant and vouchee may. And as 
to ihQfcirefaciasy this needs not be in refpeft of the goods which 
are intended to be in the queen's hands, who is always prefent in 
court; and it is to be well confidered, if it maybe againft the 
lords. But the clerks faid, a /f/V^/^r/V7i had been awarded againft 
the lords. — Wray. The difability alledged is not to be objefted 
agaiuft the executor, the fuit being to reverfe it. And the cafe is 
to be well confidered, for it may be very mifchievous agaiuftthtt 
lord. Et adjournatur. 
f . . See the continuation of thli cafe, poft« %-j^, 

C&O. ELIZ. PART X. Q GutVQiaA 
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Ca»» tf. Garivons c^ainfi Sir Henry Wefton* 

Trinity Term^ 32. £//«. Roll ^yj. 

Affnepfeaded IJ^RROR »pon a judgment given in an aflifc of a rcnt-chargcrf 
iL^^luT^^. ^^ pounds />cr annum ; in Which the title was, John raujban 
DTOur.— in in^' ^"^ -^^'^^ ^'^ ^^^*^ (mother of the plaintiff in the affile) were (cifcd 
aflir'5 for a lent- of the manors of Huntington^ Engl't/J} and Huni'mgton-lVelJh ; and by 
charipapinft the fine, iS.Eliz. conveyed the manors inter alia to on^ Jrhitney^ per 
fooffteofate- nomen of two manors and of fifty mefluages, and three hundred 

ooToccrt^'yto* ^^^^ ^^ '^^^^' ^^' ^'^^° '^y ^^^ ^*"^^ ^"^ rendered the faid rent oiF 
aver the /i]r# of fifty pounds to tliem, and the heirs of Jmte; and rendered die ma- 
the tenant in tail, nors and tenements aforefaid to them for their lives, remainder to 
Ante, 87. III. francis their fon in tail, remainder to the heirs of Anjte \ ani 
Port. 407. th^xJohnVaughan and -^;/»^ died, and that the rent defcended to 

Plowd. 264 431. the plaintiff^ as fon and heir of j^nm ; and that Francis entered as in 
Lut. 357.1171. his remainder, and tliereof enfeoffed the faid Garnonsj who was 
'ii^'**^ *^^' tenant in the affife; and upon nul tort^ nul dijfiijin pleaded; and 
0. Co» 6oi Iv foui^d for tlie plaintiff, he had judgment to recover. 

Upon this error was brought. — f irft Error. That this fine is 
pleaded of thefe manors inter alia^ fo it may be intended that 
other lands palled in die fine: fo an aflife brought againft him that 
was only tenant of the manors, is not good ; tor all the tenants of 
die land charged are to be named. — Second, Becaufc the life of 
Frajtcis^ who was tenant in tail, was not averred. — Third, That the 
fine by the grant of the rent, and of the land to the fame pcrfou, 
by the fine, is repugnant for th&. rent, and fo void: for Ihc can- 
not take the land and rent at the fame time. — Fourth, When Ihe 
had the remainder in fee of the land charged, the rent by this is 
cxtinft.— STEVENs/<pr/Ar/>/fl/«//^,andBoURCHiER/^r^A^^£/irwiii2rr. 
To the firft, Gawdy and Clench held it to be error; for it 
being inter mlia^ die per nomen (hall be intended of jnore than the 
two manors ; and the terre-tenants of the refidue not being named, 
it is not good. — Fenner contra. 

To the fecond error, they all held the life of Francis needed not 
to be averred^ for he had made a feoffment, and fo the eftate did 
continue. 

A rtncTcrof rent To the third error, it feemed to diem, that the rent granted by 

inayberranfpo- the fame firre that the land was granted, was good; for the law 

fed by conih-uc. (hallmarfhal diem, and the grant of both (hall be good.— For firft, 

eff^auaL *' The rent fhall pafs, and then it fhall be as a purchafe of the land 

by j^nne^ who was feifed in fee of the rent ; and the purchafe of the 

f^ii^. r^ll ''cn^a^^d^r ^" f^^ ^*^1 ^^^ extinguifh the rent, but it fhall be in effi, 

Plowd. ^4. during the particular eftate; for by this the pofleflion* is only 

uSaik ^'ij. charged. And therefore Gawdy faid, the difference is where one 

a^Conirbig. hath a rent fervice, and he purchafeth the remainder or reverfion 

35«' in fee, all the whole feigniory is extinft: for the endre tenancy is 

held, but the purchafe ot the reverfion or remahnder in fee doth not 

cxdnguilh a rent charge; for it is chargeable upon the pofleffion, 

for he Ihall avow as in land chargeable to his diftrefs. Et adjournatur. 

Not A. It was difcondnued by the dcadi of Sir Henry JVeflm. 

Pagt 
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Vdigt againjl Faucet. Casi h* 

Eafterlerm, 29. £//«. Roll 111* 

R.OR of a judgment given in Lynne, — The error :tfligned Was, Jhe ?lmanack 
'hat the judgment was given at a court held there 16. February^ '^^^^^^^^'^""^^ 
li%, and this day vsras Sunday (a)y and it was fo found by the 0° the week by^ 
ination of the almanacks of that year. — And it was ruled, thedayoftho 
this examination was fdfficient, and a triTiX per pais was not ywrjanda 
fary, although it were an error in fa^f. And the judgment J"^|*"*^"' '^*- 
everfed. 7.nLyVvoA. 

10. 1. Sid. 300. (a) Bntton.134. Co. Lit. 135.3. a.Inft.264. Plowd.a65. 2 Salk.616. Cro.Car. 
V. Jooes, 156. 5. Rurrowy Swan v« Broom, 1596. FoA« 373. 5. Com. Dig. 523. i. Mod. 41. JLd. 
. 281. 870. J 544. 1556. 2. Bl. Rep. 1006. 

(fl) See 29. Car. 2. c. 7* 

•Ward againji Knight. Case ij. 

Trinity Term, 30. Eli%. Roll 646. 

!TION ON THE CASE. And declares, that whareas LoJIoche A tenant in rtn. 
is an ancient village, and ancient demefne of the crown of '^'^"/^'"'{?^*'*" 
mdy and that the tenants and men of ancient demefne are to "j fronf payi^* 
lit of toll in all places, &c. and that he was an inhabitant toll where he 
enant there, and had brought his goods to Tarmouth ; the dc- ^i"^**" ** » 
nt, not being ignorant thereof, had taken one cable of his •f'"'"®'*™*''* 
5 for toll, he. The defendant juftified, for that Tarmouth 

ancient borough incorporate of bailiffs and burgeffes, and »• R'OW* Abr. 
ifed from the time, &c. to have a water-bailiff there, and had 3-'' 
from the time, $cc. to have toll of the tenants and inhabi- f!n.b.*i4.22^ 
of Loftockcy for any of their goods brought there by fea for 2. inft, 221. 
handife, and if it be not paid to diftrain, &cc. and the plain- i. Leon. 231. 
being an inhabitant of Lojlockc^ brought by fea twenty hun- *• *'^"' "?'• 
weight of cable ropes to larmouth for merchandifc; for which \\^^^ ^^^* 
emanded toll, and becaufe it was not pai<^ took this cable 2. Bac Abr, 
nofkine dijiri^ionisy ^c. And upon this it was demurred ; and 459. 
s argued by GoLDiNc/^r the plaintiff] and by UoB art for the I^o^gl- 1^» 
/ant ; and in the fame term it was adjudged for the 
dant. — TheCourt gave no public reafon of it, but privately 
igree between thcmfcJves for the fubftance of the matter ; for 
^Y laid, it is not reafon they fliould be difcharged for mer- 
dife ; and fo arc the books. Fide 9. Hen. 8. pi* 25. 19. Hen^ 6« 
). 7. Hen. 4. pi. 43. Fltz. N. B. 228. a. contra, 

Lovelace agaifijl Grimfden. ^** '** 

Michaelmas Term^ 32. ^ 33. Elix,, Roll 94. 

ROR of d judgment in the common pleas- — The error afligned %• ifthcjoin- 
ivas. That in trcfpafs for taking of five horfcs, the defendant '^8 1^"« "pon • 
leth, for that one Guillam was amerced for blood-lhcd within \^^ i« Iwcd If. 
ect : and that he, and all thofe v/hich were lords of the cer verdia ? 
)r, from the time, &c. had ufed to diftrain the bcafts of any Ante, 214, 
h came within the manor, and were in the polTefiion of any 2. Roll. Abr. 99. 
that was amerced in the Icet for the.amercement ; and faid, that Saiic. 173. 216. 
five horfes were in tlie poflcflion of Guillam ; for which he Ld.Ray.oo.sRj. 
iftrain them, &c. The plaintiff took iffue, that tliey were not »-Com.Dif5.33i. 
I poflcflion ofGtii'fam. And upon this iffue being joined, it v.as pood.'es^^l 
i for the plaintiff; a^nd judgment given for him. — And it was i.Ter.Rep.'ijt. 
led for error, that the iflue was joined upon a tliu\^ tosT^V^ irt^.^^.-x^ 



it was granted per Curiam ; for he being the tenant of the land, 
Leon. a6c. ^^Y P^^^ ^^ ^^ elfe he fhall \^ twice charged for his tithes. 
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LovFtACE void; and fo no ifluc, and not aided by the llatute of/f^//>.— 

^r""!/^ And THE Court agreed, that if there be no matter of bar in the 

RiMsphN. pj^^^ ^^^j ^1^^^ iffuc joined upon it, this is void, and not helped by 

tlie llatute of jeofails. But if the plea containeth matter of bar, 

and iffuc is joined upon a thing not material, this is aided by the 

52. Hrn. 8. c. 30. .But here is no matter of bar ; for the pre- 

Poft.a59»455. Icription is agreed to be void ; and then if no bar, no iffue ; and 

fo can be no mif-joining of iffucs, when there is no iflue joined. 

And although the bar was ill, fo that the plaintiff might have had 

judgment upon the bar ; yet judgment being given upon the vcr- 

dift, where no iffue was joined, is erroneous. — And they all 

agreed, tliat the judgment Ihould be reverfed: but they would 

advifc till the next term. 

Case 15. Green agahift Penildcn. 

M the fpiritual PROHIBITION for fning for tithes, was prayed, for that he 
courtrcfufca "*• had pleaded in the fpiritual court, that the faid Pcniiden v!2ls 
pica good at not lawful incumbent, but one Tayltr ; which plea they would not 
^"'T??'? '*^*i allow the parifhioner to plead to the right of the mcumbency. — And 

«o. 

3. Leon. 265. 

Cowp.4i4« DougL 378. I. Term Rep. 552 

^ ^ ' Man*s Cafe. 

Case id. 

If the fpiritual TT^ ^^^ married his wife's fifter's daughter (/?) ; for which he 
court impeach "^ was fued before the High Commiflioncrs. For although tliis 
amaniasewith- was not prohibited within the Levitical degrees, yet becaufe de- 
out the Lcviti- grces more remote are forbidden, they gave fentence of divorce. 
pwhiWt^Mi*lies. ^^^ '^^ grounded his prohibition upon the 32. Hen, 8. c. 38. — And 
* a confultation was prayed and granted, becaufe the prohibition is 
Hob. iSi. nQ( iQ i,c, if it be not within the Levitical degrees : and here if 
504"^ ' *°^' ^^^ general, and therefore not good. Fide Co. Lin. 235. 

Vent. xo. 15. 21. Eq. Caf. 156. {a) Moor, 907. 4. Leon. 16. Vaugh. 248. 3. Lev. 364. 5. Mod. 16S. 
448. 'i.Sid.434. 2. Lev. 254. 2. Jones, 118. Ray. 464. Lut. 1077. 2. Inft.683. Noy, 29. Comb. 356. 

^^»* »7- Stranfliam againfi Cuilington. 

If the fpiritual TJROHIBITION for fuing for tithes, as proprietor of die rec- 
court attempt A ^^j.y ^f Cednam.. And fhewed, that the tithes did grow inter Icca 
dari^lrf arifhl ^^^'^^^^'^'^^ ^f ^hat parifh, as he ought to do, and that muft be firft 
esVaproWbitionP^^/^' '^^^^ defendant there pleaded, tliat the land was in the 
lici. • parifh of AJhpolcy and that he had paid the tithes there ; and upon 

Ante, 178. this they arc at trial, and upon this he had a prohibition ; for the 
3. RoU, Abr. bounds of the parifh are triable by the common law. 
291. 7. Co. 44- 3- Leon. 129. Cowp. 424. ^ 

Mtar.fay isfuf- And upon another prohibition for tithes, unity of poflcflion in 
ficient proof of the time of the abbot, at the time of the Diflblution, was furmifcd ; 
a fuggeftioD in and proved it by the teftimony of Air. Hynde and another, who faid, 
Vui^'ttnoi''^ they had feen a deed of appropriation of the parfonagc to the 
•pinitm IS no . ^{jjjQ^. f^j. ^^-h^^ x\\ty verily thought, that there was an unity of 
Moor,9iT. pofleffion at the time of the Diflblution. — And this was ruled no 
V^'%r* poof, for it may be intended not to continue ; and a confultation 
KeiiJ, T^. was granted: but they faid, that hear-fay Ihall be allowed for a 

4.Bac.Abr.246. prOOf. 

B^sy-^y^ Appcthwart 
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Applethwart againjl Nortly. Casi is. 

Michaelmas Term, 32.^33. Elix . Roll j^ji, 

A SSU VIPSIT. That in confideration he promifed the defendant a promifc In 
'^^ to marry his daughter, he promifed to give the plaintiff forty confideration of 
pounds : et dicit in faHoy that he had married his daughter, "carriage is 
Upon non ajfumpfit, it was found for the plaintiff: and it was ^^^^"^^^^^ j^ 
alledged in arrelt of judgment, that no time or place was alledged ftaicin ttede^ 
of the requeft. — Sed non allocatur \ for it is in nature of a debt ; chration the 
and it is not here appointed to be upon requeft, but othcrwife it is '""' »"<* pi'^^* 
of a thing collateral. *^ ''^^ "^"««- 

Ante, 74. 5. Com. Dig. 52. 

Hopkins againft Stapcrs. Caizio, 

A SSUMPSIT. For that in confideration he had fold and dc- a promife to 
•^^ livered one thoufand couples of Ncwland li(h ad ufiim propri- pay on arrival 
urn of the defendant ; and in confideration he had (hipped the faid ?" ^^^^ * po^t, 
filh, and agreed to tranfport them from Brijhl to 5^ Lucar in ^f ttc^^tTmiff" 
Spainy and to re-tranfport from thence the value of the filh to having fold 
London ox Br ijloly fscundum ufum mcrcatorunij the defendant pro- goods to the ufe 
mifed to pay to him 120I. upon the arriving of them /;/ portu of the defendant, 
St. Lucar : and alledges in fa^Io, that he arrived with them ad por- ^"^^^^"^"^ 
turn St, Lucar ; and had re-afportcd from thence goods, to the value ^rrthwn'^^s " 
of the fifh at London^ fecundum ufum mcrcatorum. Upon non ajfump- good, though 
Jit pleaded, and found for the plaintiff, the arrival isal- 

kdged AD the 

Egerton moved in arreft of judgment, — Firft, That it is no JIYs^^^ail^ 
confideration ; for he faith he had fold and delivered the iifli to the Jo w^ the 
ufe of the defendant, but fhcweth not to whom; by which it goods wore fold, 
might appear the property was altered by the fale. — Secondly, He or wi//6n«;A«« 
faid in confideration he agreed to tranfport, but faith not with *»e*srcedfo 
whom ; and it may be he agreed with a ftranger, which doth not ^"" *^* '^""' 
bind the defendant. — Thirdly, The promife is, he Ihall be paid "*• ^^^ *^*y» 
when he arriveth in portu St. Lucar , and he fhewed he arrived ad '3^7' 
portum ; which is no performance of the confideration ; and there 
is a difference between ad and in, in conditions and confidera- 
tions,^ though not in charges ; and he relied upon 16. Hen. 7. pL 9. 
3. Hen. 4. pL g. — Fourthly, He fhewed that he brought goods of 
that value to London^ but fhcweth not to whom the property of the 
goods did belong; io they might be tlie goods of a ftranger. 

Curia contra in omnibus. For to tlie firft and fourth, they faid, ,* 

It fhall be intended that the goods were fold and delivered to the 
defendant, and that he re-afportcd the goods of the defendant ; for 
it is fecundum ufum mercatorum^ which implieth both. To the 
fecond, it fhall be intended that he agreed with the defendant hini- 
fclf ; and if it were with a ftranger to his ufe, it is all one. To 
the third, ad and in are of the fame efFeft, and fhall not be in- 
tended otlierwife. — And it was adjudged for the plaintiff. 
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^^" •^ Mead againfi Bygotr. 

^^J'^ A SSUMPSIT. That whereas J. Arn^/ui levied a plaint in tbe 
vT\v^oi^irm dfi '^ court oi Stepney againil Stokes^ and a precept to attach die 
•/•/i^li deliver, goods ox Stokes was dircacd to the piaintitiF, bciii^ bailiff there; 
cd unda an at- and whereas he attached Stokes by two quarters of com, and dc* 
tochrr.::nt livcrcd thcm to the faid /imcld to' deliver them at the next coort; 
Tca.^L! ^'^^ defendant aflqmed to lave him harmlefs of the faid corn. Upon 
nonMjJumfJlt pleaded, and found for the plaintiff, it was moved 
Mow.^S^**' in arreft of judgment, that the confideration and promifc was 
%. htv. 17/ againil law, and fo void. — And fo was the opinion of the Cocrt. 
Cr0.jac.j03. Fc^r, FIRST, Attachment cannot be of corn out of facks («}.— 
>So. 652. Secondly, If it may, it is to be kept by the bailiff, and he ought 
3- J^^JJ* *36- not to deliver them out of his hand to the party plaintiff ; and fo 
a.Burr.ljli the promifc is againft law, and void. 

;«) See 9. & 10. WilL 3. c.44« f. 74. 

Ca%% II. Sir Richard Buckley againft Wood. 

Michaelmas Term, 31. ^ 32. £//«. RcU 381. 

' To char|:e an. A CTION FOR WORDS. And declared, that whereas the dc- 
atbcr w.th fdo- -^^ fendant did exhibit a bill againft him in the ftar-chambcr, 
jiy or piracy by ^o. El'iz, contijning, inter alia^ " that he was a nofcler of thieves, 
^.amblns^a^.' " murdcrcrs, and pirates, &c.*' and recited a great part of the 
tk)rabie,forthat b^il 5 that afterwards the defendant, at Paujhery in Salop^ 7. yV/oy, 
court not hir- 31. El't-z. faid, ** he would jullify his bill to be true in every part, 
Injjorifdiaion •* &c.'' The defendant pleads, that the faid feventh oi Majzt 
rtrt!*^')hc ct*" ^^'M'^^ftf^'^ >n tlic county of ATiddlefex, he was demanded by the 
hibitJ^focVa* lord chancellor, If his bill were true? and he faid it was true in 
billwainota all points, ABSQUE HOC qud dixit pnrdi^a verha^htioTC OX zfttv 
fro eedinf in thc laid day, aliter vet alio modo. And upon this the plaintiff did 
^\^^T'^^^ demur. — And Mich. 3^. cff 33. fZ/z. Tanfield ai^ued, that thc 
Awt \tix. matter in the declaration is not fufficient to maintain thc aftion ; 
l'oit/i47. for it is for exhibiting the bill, and faying it was true in all points* 
S r Co f '^^^ ^^ ^^ ^^^^' ^^'' ^^'^'t^Jting a bill in courfe of juftice, no adion 
f.UoJ! f 3^!*' \\tx\\\ and if it be falfe, he fhall be puniflied by cofts given in thc 
I. Sionid. 132. ftar-chambcr, and not by aftion. And although the matters are 
f. Roll. AW not puni/hable there as felonies, yet they are punifhable tliereas 
^'b^^ Ab m'fden.canours in him, who was a juftice of peace, and a depu- 
4*99,**5iS. ^' ty-lieutcnant of the county, and may be puniflied for abufing his 
f. i\fmRrp. office. II. Eliz, Dyer^ 285. a fcandalis magnatum^ for an aftion for 
B. R. xri. forging a falfe deed brought againft the Lord B. held not maintain- 
f, TerniR».). abk. And Afich. 27. £^ 28. Elz. in this court, between Tuthill 
'9^* (ind 0/lerne^ for exhibiting divers articles to the juftices of peace 

at tlic quarter fcffions, to have the good behaviour; although they 
were falfe, yet not aftionable, for it is in a courfe of juftice. So 
Mich. 8. 6^9. Eliz. between Stanley and Curfon^ one was brought 
In by fuhpoena ad tejiificandum^ and upon his oath declared matter 
pf infamy againft the plaintiff; yet he coming in by courfe of juf- 
tices, and if he fwear falfly, he may be puniftied for perjurjr, it was 
adjudged an aftion did not lie. And for the other words in juftifica- 
tion of his bill, no aftion lieth : for it is not faid, he fliewed thc con-* 
tents of his bill, and fo can be no flandcr ; and for faying he had a bUi 
(^pending againft one, i^ nofls«idcr,-«C0KE cmra. Hc agreed that 

if 
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f his bill of complaint was in courfc of jufticc, no a£lion did lie ; Bvcikkt 

but here he complains of divers matters which did not concern ^g^iaft 

himfelf, but others, with which he had nothing to do ; and it Wood. 

was the Lord Clinton^ s Cafe^ 19. Eli%. and this is no ftar-cham-^ 

bcr matter, which touchcth his life, — And one Leonardos Cafe was 

difmiflcd for the like caufe, where one exhibited an Engl'ijh bill in 

the faid court, containing divers flanderous matters, an adtiou 

upon the cafe did lie ; and rafch, 23. Ellx. in this court, between 

Bowes and Stanley^ which was entered Trinity Term^ 21. E/iz. 

Poll 559 this very caufe was adjudged, where one exhibited a 

bill in uar-chamber, and after came into the country, and fpoke 

of the matters of his bill at Staffotd^ and affirmed them to be true : 

and adjudged an aftion lay ; for he Ihcwcd not his counfel, but 

publicly ; and our declaration was framed upon that precedent. — 

Et adjournatur. Vide pcjl, page 247. Cafe 7. 

Chambers and Johns. Casi 22. 

T^HEY were indifted for incroaching upon the high-way, ct Indiamem 
■*• umtm tenementum ibidem creifaverunt\ whereas itfhouldbc erexe- quafhcd for 
runt ; for there is no fuch Latin word as erctiaverunt \ and it is not '^nf^^',*"' 
ANCLicE did ere£l, which had been good. — And for this caufe it ^' ^* 
wasdifcUargcd. J;^°-^;- 

X. Sid. 318. Cro. Jac. 129. 2. Hawk. 340. 

Penhallo's Cafe. Casi 3^3, 

E was indiftcd upon the 5. Edv,\ 6. c. 4. for drawing his indiamcntona 



■^ dagger in the church of B, againft y. S, and doth not fay »^atutcmort 
(according to the ftatute) to the intent to ftrike him.; and for this ^"^I'J^*^^^^^^^ 
Daufe it was void. — But then it was moved, if this were not good {'nTcrnnotTe* 



is foranaffaiilt, that he might be ^ned upon it. — But per Curiam, made good for 

It is void in all ; for being indicted upon the ftatute, it is void as an offence at 

to an offence at the common law. common hw. 

Poll. 307. 319, 
1.94.697. 1. Salk. 211. 2. Hale, 171. Caf. Temp. Hard. 193. 4.1*6011.49. Noy, x-tj, Scd vido 
I. H4wk. 356. c(Mtra» Cowp. 648. DougL 441. 

Wing againjl Harris. Ca$i 24. 

pJECTIONE FIRM^.. Upon a fpecial verdift, Henry the AptntforHfe 
*-' eighth was feifed of certain lands called Burnelsy and of the fite from the crown 
:>f the hofpital of St^ Johns in fVells. He demifed Rurnels to toakflcefor 
Aylfworth for twenty-one years, and afterwards granted tlic rever- J[*^*" ^J ^^® 
fion of it (inter alia ) to the hijhop of Wells in fee ; and afterwards muft recite' the 
:he bifhop granted thofe lands inter alia to Edward the fixth, leafe for years, 
Arhich did defcend from him to queen Mary ; and afterwards queen or ilic gram is 
Mary demifed the lands to the faid Aylfworth for fixty years, not ^°'^- 
reciting the firft leafe made to Aylfworth, — This cafe was argued *• Ro. Ab. i^q. 
Mieh. 32.^ 33. Eliz. and Pafch. 33. /iV/'z. adjudged, that the '^^^^'J'S- 
cafe for fixty years was void, for non-recital of the leafe for cro. Car.*i\*8, 
:wenty-one years : for although by the taking of the fecond leafe 
:he firft was drowned, yet at the inftant time of the taking of 
:he fecond leafe it was in effe ; and therefore ought to have been 
recited, efpccially being a leafe upon record. But of a leafe by 
natter in fad, they agreed there need be no recital; the objedlion 
igainft it was, becaufe the revcrfion had been conveyed to the 
^fbop ; fo in his time the leafe might have determined without 

q 4 ^^ 
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WiN« any matter of record : and for this caufe, when it came to tfao 
•f^jV'. qween's hand, it need not be recited. — But the Court held, for- 
afinuch as Jylfworth was the pcrfon that was the leflee, and 
might well have knowledge of it, if it had been fo done, and no 
fuch thing js done, when the reverfion was in the queen's hands, 
it is as if it had never been granted from the crown : and for this 
caufe it was adjudged accordingly. — There were other points in 
the cafe, but it was refolved only upon this. 
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33. Eliz, In the Common Pleas, 
Sir Edmund Aiiderfon, Knt. Chief Juftice. 

Sir William Periam, Knt. 1 

I 

Hugh Wyndham, Efq. V Juftices. 

J 

Sir John Popham, Knt. Attorney Genera!. 

Sir Thomas Egerton, Knt. Solicitor General. 

CA5t I. The Warden of All-Souls College in Oxon againjl Tanworth. 

Vfciftn be A WRIT OF RIGHT was brought by Cujlos et Collegium of M- 

plMc'ed by the X\. Souh in Cxotu The writ was, " quod clamant tenere de mbU in 

low?*^ *"^ r*" *' li^^^^^ fur am et perpituam eUmtfynam^ et quod clamant ejfejus et hare" 

lege, it need ' " diiatcm fuam^ b'c.'' — Exceptions were taken to the writ. — Firft, It 

not (ayjur$ ought tc bc '* in libcram clecmofynam^'' and not ^^ fur am etperpetuam^ 

iofUgli^ &C.&C. — Secondiv, It ought to bc elcemofymm with a double r^.— Thirdlyt 

Mowd, 102, Tiicy ought not to Ihew any tenure in fpecial, but generally tenent 

Leon. 153. ^^ nobis, — Fouithlv, For that they fay not in jure collegii. — Sed nm 

And. 272/ aUocaniur, For the iirft is but furplufage, and not material. The 

2 Uv. 68. fccond, the common courfe is fo, and therefore it is good. Thirdly, 

Vent. 223. 1 liey did well to exprefs the tenure ; for otherwif^ it might be 

ro ar. 215. ^^1^^^ f^j. a tenure incapi/c, which they do well to avoid. Fourthly, 

When tlie writ is brought hyCt/Jios ct Collej^iumy this cannot be but 

injurccollc^ii\ as in their incorporation ; for tliey have no other 

capacity ; and the precedents are both ways. 

Case 2. Perrot againjl Auftin. 

Atcftarorcan- 'X'lIE cafc was, ^. covenantetli with B. to put his fon an ap- 

not bind his A prentice to C, othcrwife that his executors fhall pay B. twenty 

hc^nci K)Tnd P^^"^^' ^' ^^^^^ not put his fon an apprentice to C, and dicth ; 5. 

himfcif! ^^^ brings debt againft the executors of J/.— And it was refolved by 

Co. jLir. 5S6. a. THL CouRT, that it lieth not for tw^o caufes. — Firft, It cannot be 

a debt in the executor, where it was not debt in the teftator : and 

if one covenants to pay ten pounds, debt lieth againft him or hi* 

executor?, as 40. Ediu, 3. and 28. Hen. 8. Dycr^ are : but if he 

doth covenant that \\\l executors fhall pay ten pounds, an a£tion 

lictli not ap.ainft them. — The fecond reafon. The firft part of the 

deed founds in covenant, and the fecond part fliall bc of the fam 

nature and condition, ^lare of \.\v\s i^wiw? 

\ ide 3. Burrow, 1 3? 3, Ld. Mans^dd'* o^\u\otw ol \ivv\ «&• -k^Nts:^* r^cj* 
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Oglethorp againjl Hyde. <^Af« 3. 

r\EBT upon an obligation to perform covenants. The defen- To covcnanti 
^^ dant pleadeth generally performance of covenants, where forac ^°"™® negative 
are in the negative, and fome in the affirmative. — It was held, that fi^,^^^. 
this is but matter of form, and is aided by the ftatute of 27, £//z. form^nce pldd- 
exceptthe party ftleweth it for caufe of his demurrer, that fo'me of cd generally u 
the covenants arc in the negative, and fome in the affirmative ; for good, except 
the Court fhall adjudge according to the truth of the matter. ^P|^"^""^^ 
Bat if any of the covenants are in the disjunftive, it is otherwife ; of'i^jun^re* 
for tlic Court cannot know which of them in the dlsjun^lve he corcnanti midl 
hath performed. be fpefiaiiy 

pleaded. 
Ante, 64. Port. 691. 253. Co. Lit. 303. b. 8. Co. 133. b. Cro. Jac. 560. i. Lut. 581. j. I«oi^ 
311. Allen, 72. Style, 63. i. Bac. Ab. 548. Ld. Ray. 597, Cowp. 578, 

Afcue againjl Fuljambe. ^^" 4* 

A UDITA QUERELA, becaufe execution was fued upon a^niffucwhc- 
^^ ftatute acknowledged in the city of Lincoln as a ftatute-mer- ^^^^J^{^!^ 
:hant, which had but one feal, where it ought to be with two duly rested fliaQ 
eals, according to the ftatute (de mercatoribus, i^. Edw, i. And be tried ^yy«i;y| 
flue was joined, if it were fealed with a feal ot two pieces, and ^"^ 3" audita 
Tied for the plaintiff by a jury of the cky of Lincoln.— \t was al- ^^'.^/^j/.''^'' ^ 
edged in arreft of judgment, that the iffue ought to be tried by the Jhc^udgmCTu^** 
:ertiticate of the mayor, and not per pais. Curia contra. For this in which if the 
s a matter of faft, and no parcel of the record. — The fecond caufe. conufee has fued 
Lincoln is in the margent, lo it Ihall be intended to be tried by pais "^cution, he 
>f the county of Lincoln^ whereas it was and ought to be tried ^y p^l^^l nlpU?^ 
x venue of the city. — Thirdly, A writ of error lieth upon this Poit 31 9.81a. 
matter, and not an audita querela^ 18. Edw. 3. 25. where error is in 
fuing execution. But it was held clearly, that where a ftatute is j* ^"'^^^ 
srroneoufly acknowledged, as here, no writ of error lieth, but an owcn, 14a* 
audita querela {a) ; for this is no record. But if it be well acknow- Dyer, 35. 
ledged, and removed hither, and execution is here erroneous, error 
lietn thereof. — Fourthly, This Ihall be taken as a ftatute acknow- 
ledged according to the ftatute o{ A^on Biirnell of 1 1. Edw. i. and 
not according to the ftatute 13. Edvj. i. de mercatoribus{b) ; fo it 
is good for the goods and body. Curia contra. For the conufcc 
having fued execution upon it as a ftatute-merchant, he ftiall not 
now be received to fay, out that it was acknowledged according to 
tliat ftatute for which the plaintiff had judgment (c). 

(fl) Scc2. Bac. Abr. 196. 333. in notis. (^) Sec 8. Geo. i. c. 25. (c)Thejudj- 
mcnt was afiirmed on a writ of error in the king*s bench. Vide poll. 319. 

Brunkhorne's Cafe. ^'*" 5- 

CCIRE FACIAS againft Brunkhome and others, bail for one ^^/*';;^P^^^^^ 
^ Parker. Their recognizance was, *' li Parker were condemned, J^^ovcred"Thc 
** that he ftiall pay the debt within fuch a time, or render his bail may plead 
** body to prifon." Parker being condemned, and not rendering »t as perform- 
his body to ^ntoviy Jcirc facias was brought againft them. Upon ^''^^^^.^^^IJ^^*"®" 
this recognizance tney pleaded, that Parker^ fuch a day before the Poft! 138^' 
day in the recognizance, paid the money. —And this was held a good i. ro. Ab. 335. 
plea without a fpecialty ; for the recognizance, as to them, is but 2. Lev. 212. 
9fi an obligation with a condition, upon which they might well *• IJl*^- *^ 
plead performance. Fide contra^ Ordeway^s Cafey antea ija, But'^^^*^^^^ 
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»»BirrHo«irE'ithc party in \hc fcire facias upon this recovery cannot pkad iti 
Ca«e. except fatisfadtion be acknowledged upon record i for by mriilrpiy* 
ment he Ihall not avoid a matter of record* 

Caii 6, Leonard agalnft Bacon. 

« Hon unurr "pORMEDON. The tenant pleads ** non-tenure ;" uid upon thit 

pleaded aficr a ^ thcv were at iflue : and it was found, that before the writ pnr- 

fcoffment to chafed,' the tenant enfeoffed divers perfons, to the intent to denand 

htnu/^Z ^^^^^ ^^'^^^^^ ^^ ^^"^^ of aaion for the fame lands, and notwjth- 

fcvi?."ii6. ftanding he took the profits. — And this verdift was adjudged for 

J. Mod. i«i. the demandant, for the feoffment was void againft him by the 

a. Com. Dig. ftatute of 1 3. Eliz. c. 5. 

s.Eac. Ab.603, 604- Cowp, 434. Dougl. n. (t.) 463. 

Sec 25. Edw. 3. c. 16. 

Casx 7. Hayes againft Allen, 

In what man- CUR CUIIN VITA of a mefluage. The parties being at iffuc, 
ner a nxflTuage ^ it was found by verdift, that a difcontinuance being of Ac 
ftaiibcrcco- mciTuage, the difcontinuee pulls it down, and erefted a new 
wnedagaimta houfe on part of the land difcontiniied, and part upon his own 
WivTh^rbuiit ^^"^ adjoining ; and, If upon this matter the wnt was well brought 
a new houfs, of the intire meffuage, or that it was to have been brought of fuch 
part on his own part of the houfe, and how the judgment fhould be in this cafe ? wai 
land and part ^j^^ queftion.— After argument, it was adjudged for thedemandanti 
wntinutd^^ ' that the writ was well brought by the name of the whole mefluage, 
S."c. K And. and there needed not foreprtfe ; for the aftion is to be brought as 
ac^. the land is at the time of the bringing the aftion, and there is no 

Pod. 2S6. 190. other form of writ in the Regifter but for the intire houfe : and it 
^"* was adjudged, that the demandant (hall recover. But the judgment 

g^ - was entered fpecially, that the demandant fhould recover mejfua- 
%. rr. 13 . giufnpradiff fcilicct^ fo much in length, and fo much in breadth, 

according to what the verdift found upon the land in demand. 

Vide Co, En. 642. the record of this cafe. F. 30. Hen. 6, 8. 

^3. Edw, 3. " Entries^'' 80. II. lien. 4. " Dower/* 175. bt 179. 

16. Edw. 3. " Brie/;' 650. 32. Hen. 8. Dyer, 47. F. N. Br. 192, 

—Not A, That A/icb, 33. bf 34.. E/iz. RoU iii. a writ of error was 

brought, and the error was affigned in the very point adjudged ; 

and after argument, the judgment was affirmed. 

Casi s. Clark againfl Penruddock, 

Ex:epiionstca HT'^E Cafe adjudged, as it is reported 5. Co. 100. b. againft th« 

wr.tof y«iJ opinion of Anderson.— But two exceptions were taken to 

f9rmita$. the writ. — Firft, That it did not warrant the count, for the writ 

was profcrncre domum^ and the count was froflernere pentkoufe ; and 

fo variant, and not warranted by the writ. — Sed non allocatur ; for 

fo is the form in the ^cgAcr , proflernerc domum, where only part is 

to the nufance. — Second exception, That the writ is modo qucrentis, 

but Iheweth not how the meffuage came to him ; for if he cometh 

to it in le pofly 'as by difleifin, there is no colour for him to have 

remedy. Sed non allocatur \ for the count maketli it fufficiently 

certain. 

By 5. Ceo. t. c. f^. judgment (hall not be iUycd| after vfrdia, for any Yinance be* 
twica the writ and declaration. 

Atkinlba 



EaTterTcrm, 33. Eliz. In6.R. tSJ 

Atkinfon againft Atkinfon. Caii 9. 

ACTION for words: " I have fcrvcd thee with the queen's 5,^^^^,^ ^^^ 
'** " letter, for Healing of goods out of my mother's houfe." — hfxfrtfily 
Upon not guilty pleaded, and found for ^he plaintiff, it was ad- aJicdgcd. 
judged, that tlie a£tion did not lie ; for the defendant doth not fay Cro Car. 26!. 
txprefsly^ that he had flolen the goods, but that he had ferved him, Cro. jac. 154. 
&c. which may be, though he did not ftcal them ; fo it is only a "^^J17^* 
charge by* implication. — Peri a.m cited a cafe of one Notvel^ a clerk *' ' ^*** 
of this court, where the words were, " Thou waft cubbed up for 
** foiling of writs j" and ruled no a£tion lay. 

Bighton againft Sawle. Caie 10. 

?T was agreed by the Court, that where judgment was given ^^^^^^f^f^ 
^ upon demurrer, that after a writ of inquiry of damages is re- aiicdgcd in ar- 
tarned, before a new judgment given upon it, the defendant may rcftofanintcr- 
illcdge any nutter in arreft of judgment. — But Peri am faid, this locutoryjodj- 
is where tne damages are the principal ; but in debt, where the debt ^'^ 
is the principal, and he hath judgment to recover, and a writ of ° * ''^ 
inquiry of damages, it is otherwife. — And Anderson faid, that u. co. 4i.a. 
in Pratt and RuffePs Cafe^ where a judgment was given in the i. Leon. 309. 
juecn's bench, before the 27. £//z. c. 8. and the writ of inquirv \^^' *^^* 
:>f damages was returned ifter the ftatute, and then the judgment ' '^* 
W2LS given upon it ; that this judgment, by the opinion of aU the 
Justices, was reverfable by force of that ftatute. 



Owen Joans agalnfi Elizabeth Hoel. ^^^^ ^^ 

E after Term 9 33. Eliz, In the Exchequer. 

Trinity Term, '^i. Eliz. Rot. ultimo. 

T^JECTIONE FIRM-ffi of feven clofes, one called Greenmead\ incjeamcntfor 
^^ and fo gave to the other feveral names. After verdift found for Und it is not 
the plaintiff, upon not guilty pleaded, it was moved in arrefl of ncccffary to 
judgment, that he ought to count of a certain number of acres ; '^ate ihc quan- 
for now no writ of execution can be awarded to put him in pof- Jj^^ ^5 oJJJ^if, 
leilion; and fo it is in ty try precipe for land. — Curia contra. That fufficiently de- 
ls well enough ; for when a name is given to every clofe, although fcribcd. 
the content of the acres are not mentioned, viz.h many of^**P°^*3J9* 
land, fo many of pafture, &c. it is fufiicient, though it were more J^c^, .- ^ 
formal to exprefs the acres; and it is aided by the llatute of cro.Ja'c. 435. 
jeofails^ and the Court is afcertained of the truth. — And Popham, Cro. Car. 573. 
Attorney^ faid, he had known it thrice fo adjudged. — ^And the '• s***^- *54« 
plaintiff had judgment. J-^^-^, 

3. Lev. 96. I. Burr. 623. a. Bac. Abr. 169. 
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John Clench, Efq. 
Edward Feiiner, Efq. 

Sir John Popham^ Knt. jittorney General. 
«S/rThoii:asEgerton, Knt. Solicitor GeneraL | 



Ciisz t. 



Vandcr Pliinken againft Griffith. 

To cittfc A CTIQN upon the 8. FSit:, c. 2. for caufing him to be «> 

aoothcr to be /"^ reftcd in the name of Balldrec^ and three others, whcit 
arftiied in tiie X ^ xh(i three Others never confcntcd to it ; and Aat this wu 
STwh^h'^' for vexation, none of them having caufe ofaflion. Thedcfcn- 
ccnfinltd'to*'" dant pleaded not guilty; and found for the plaintiff. — ^And it was 
fcdi atrcii, is moved in arreft of judgment, that this cafe b not widiin the 
Bot within ftatute : for if he caufeth one to be arrefted in the name of one of 
I. £/i». C.2. the plaintiffs, though tlic other do not aflent, he is out of the 
ilatute ; for he hath colour to do it, and it cannot be faid to bo. 
il Saund^^z's. "lalicioufly done ; for one of tlic parties may give him fnfficieiit 
1! Raym* 135! authority to fue — To which it was anfwcred, that then the ftatvtf 
«.Moc!. 51. fhall be defeated; for tlien one that is a beggarly perfon, and 
Ld. R-ay. 381. cannot pay coils, yet peradventure may confent that one fhall fueiii 
his name, and of the others, efpecially in an a£tion of trefpafs, but 
otherwife in an aSion of debt. — Ana of this opinion were Wray 
and Gawdy : but the other Justices contra^ tliat it is out of 
tlie ftatute, for the reafon given before. 
A poMic ftattitc But an exception w^as taken to the declaration, that the ftatute 
'^^^T'^^'^" was mif-recited; for the ftatute is, «' If any perfon ihall volun- 
TOrty'undVriake " ^^^'ly procure any other to be arrefted, to anfwer in the court 
to do it and re- " of, ^uc. where any privilege is ufed to hold plea in adions per- 
cite k faiftiy, it ** fonal ;" and it is recited, " where any piivilegc i? ufed to hold 
will be fatal. " plea in any aftion," omitting " perfonal ;" fo, as recited, it rc- 
Li^Ra* ^^t ^^^^ ^^ ^^* aaions. — And fo was the opinion of the Court, that 
1. Sid. 214.*' it was a plain mif-recital : and though the ftatute is general, and 
». Sid. 16a. need not to be recited, yet when he recitetli it felfcly, it makes tbc 
Port. 245. plea ill. And for this caufe principally it was adjudged, that the 
Ante, 57. plaintiff nihil capiat per hillam. 

Cro. Car. 229.232. 2. Mod. 99. 4. Bac. Abr. 65?, 659. 2. Hawk. 349. 35X. 

Casi 2. Tedcaftle agaifjjl Holliwell. 

Michaelmas Tnm, 32. l^ 33. Elix. Roll 423. 
Cn a bond con- "D^I^T upon an obligation. The condition was, That whereas 7.' 
ditioncd to pay -t>. hath bound himfelf to be an apprentice with the plaintilF^ 

nvitbin one maitb if the faid J. D, duriiig his apprcnticelhip, or any other by his 
«/rfr nor/a, the affcnt or procurement, take or riotoufly mif-fpend any goods of 
^ow'^°sl"n^) ^^^^ plaintiff; if then the defendant, .within one month after no- 
pr^tirrhouid" ^icc thereof given to him, latisfy and pay to the plaintiff for all 
mif-fj^em!:Mroof fuch fupis of money or wares, &c. fo taken or notorioufly fpent by 
tnu/lb::givaito c^icobii^or^beforc action bcou^^ht^ihai the ^ods have been nuf-fpcat. Ante9io5. Poit470» 
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the faid J. D. or any other by his procurement or conlent, the TEDCAiTi.m 
iame being fufficiently proved, that then, &c. The defendant, pro- j^^^*'^ 
uftando that the faid /. D, nor any perfon by his confent (not °*-'-"*^^''^* 
making mention of procurement) had not taken nor riotoufly fpcnt 2.RoiLAb.594. 
any goods of the plaintiff, &c. for plea faith, that the plaintiff |^^^- 9^- 
had not fufficiently proved before aftion brought, that the faid J. j^ gj r^^^^^ 
D. had taken or riotoufly fpent any goods of the plaintiff : upon Dougi.214.3S4- 
which plea the plaintiff demurred.— It was argued by Daniel i.TcaimRcp. 
ftr the plaintiffs and by GoDFREv/or the defendant. And the que- *^7- a9'' 
tion only was, If the proof Ihould be in this aftion, or by any 
other means before ; and what proof fliall fcrvc? I'ide 10. Edw, 4. • 

II, 7. Rich. 2. Bar. 241, and S:roggs^ Cafc^ antea^ ATuh. 32. 
tf 33. EU%. — Gawdy and Fenner, JujUccsj conceived the proof 
muft be before the aftion brought by fome collateral means (but 
[aid not what means or in what manner) ; for the defendant is not 
to pay, but fo much as is taken and proved to be taken or fpent, &c. 
md this within one month after notice ; fo he is to have time to pay 
ifter proof made, and notice given ; and this cannot be in this aftion. 

But much was not fpoken to it, for there was an in- A pleats ^rtc 
rarablc fault in the pleading : for he for plea faith, that the plain- ^f^^^^"'*** 
iff had not made proof that J, D, took or riotoufly fpent, &c. ^r^riTfubiUne*' 
mt Ijpeaks not, that any other by his confent or procurement; f the conditkau 
nd 10 doth not anfwer to the fubfliancc of the condition ; and for Pi>ft- 23^. 
his it was held clearly ill : and for this caufe it was adjudged for 
fic plaintiff, although it was faid, qui per aliumfadt per fcipfum farit\ 
3 the plea extends to it. But the Court contra. But for the 
latter in law, they faid it was ftrong againft the plaintiff. . 

Saltefton and OfTely againjl Payne, Ca«« j, 

l^HE plaintiffs, (heriffs of London^ brought an aftion upon the A rheriflfwho « 

*- cafe, for that the defendant, being in execution under their ciiargtable with 

uftody for 53I. at the fuit of %V^, had efcaped, the faid %>''^ erca'''*''^^'* 

ot fatisfied ; forwhich they were compelled to pay the debt. The havn^nafticw 

cfendant pleads, confefling all the matter, and that after this for the mif-fca- 

fcape Spicer had acknowledged fatisfaftion of record. Upon this it Tancc againft rhc 

ras demurred. — And the Court held clearly, that an aaion upon P"/'T*"» ^^}f 

he cafe lieth againft a prifoncr for an efcape out of execution, to the entered, he mutt 

atcntto make the flieriffs chargeable with the debt ; and fo ad- r«!r/»/> that it wa* 

mdged between Hill and Holt ^ quod vide antea, 53. that the flicriff fliall not madchy ti)c 

avc an aftion, quia oncrabUis. Fitz. N, Br. 130. b. 13. Hen. 7. rieftndimt, or k 

/• 2. 14. Hen. 7. pi. I. But here, becaufe the dcfcndajit is to be ^jg ^^'i^n^/'" 

barged, for that the plaintiffs are chargeable with the debt, and codbiiis- 

tot otherwife ; and the defendant hath pleaded fatisfaftion ac- i. Lton. 237. 

nowledged upon record, which may be by his means, which is 3* Co. 5a. b. 

lot denied, for otherwife the plaintiff might have flicwn the Woor,569.66Q* 

pecial matter* by replication ; and fo the plaintiffs arc to have no croicar. ion, 

!>fs, and fo no caufe of aftion ; it was adjudged for the defen- Cro. jac. 4.86- 

ant, and the plaintiff nihil capiat per bdUim. x. Mod. 660. 

See 8. & o. Will. 3. c. 27. '"V- S^- '9»- 

.3. Burr, 1349-* 

Mountney againft Andrews. CAS14. 

?CIRE FACIAS upon a judgment in debt. The defendant ^o a/«w/ic/VM 
' pleadsy that upon a fieri facias direftcd to the flieriff of theonajutfgmtm, - 
ttiMendant may plead el»cution en ^fitrifatkai ior the iame debc^ withouK ihowiog that the writ ia 
ttamod. Ante, 209. 133. Poit 390. 597. 
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MoT«rT?iir cnuntr of Leice/iir, for levying the debt, he by force of it took (Even 

A^'Ttw! ^r^ ^^ *" dc'tcniiantN fcV the debt, and yetdctauneth thenL—And 

this was ni.'ed a good pica per Cvriam ; although he doth not 

5. Co. 50- al!ed;:e that the writ is rerurncJ. and although the writ is condi- 

Woo. . *£ «. tior;ai, :.*J fa:^ wVjf iUnjr-os. \^c. for the plaintiff hath his remedy 

4.Ltt». i^ agarnii the fheriif, and the execution i^ lawful, which the defcn- 

1 sit-^8 —2 ^^"^ cannot reiiU. K'i/ flT.va, /lssc'j Culiy AFich, 32. csT 33. Efrt. 

i €.Mo<i.Ul.V././-/. 2CS. 9. 

\ 1. R-J. Ah. 8:3. b;.er, j8. B. R. H. 343. 2. Ld. Ray. ic-a. The aJk of Cocper ▼. Chitty^ 

' 1. Burrcw, 2c. Co 3$. 

Ca.e 5. Allen iigujrft Hill- 

Micra/Irtaj Tfm, 32. w 53. £//z. Retl ^^» 

If a hoofs be de- U JECTIONE FIRM-i£,for ahoufc in Cc^ahllU London. Upon 

^ed ci j1.{<k ^ 2L fpecial verdift the cafe was, Fr. B^nfln being fcxfcd of the : 

« ^^Vli^'^V^' houlc in fee, 4. EUx. dcvifed it to Jptcs his wife for life ; and after i 

«//«'•'» T/* ^^ *^^ '^^'''^ °^ ^^^* body, the remainder to Th. Benfon his brother j 

•*nmiihmti>e in fee : " proviso, that if the faid ^«^i clearly departs out of j 

••V*«r, ' the fire *' London^ and dwell in the country, that then flic Ciall have a 

dbteUdeur- i« rent out of the faid houfe, &c.'' And found further, that 

2)"^^' ^ /'rciwf/i died without iifue, and that Tb. Binfin died, and that Jf. 

tilMliemtiy of '^ ^^^ 1^^*^ ; and that afterwards, 15. £//z. -V^^i totaliter departed 

him in reaiain- from London^ and went to Alilton in Suffolk, And after the laid i?. ^ 

der (he con- before entrv made by him and the executor of Francis releafed la ^ 

tinuei itnant ac j . ^^^ j afterwards entered, and let to the plaintiff; and that 

erincc o y. J'^^^ married one Hur^lns ; and the defendant entered by his 

Cro.jac. 17c. commandment. — The Tubftance of the matter was. If this'pRO- 

S«eTa>iorV viso doth determine the eftatc before entr}' ? for if fo, ftie was 

HoH, I. Burr, tenant at fufFerance, and tlie rcleafc could not inure to her eftatc: 

60.10127. for it was agreed, it was a good proviso to make her 

cflate to determine ; although there be no words ** to ceaft^'* or 

" that itjhall hez'Gid\^ but being in a will, it is impiicdf in .the 

words, '* tkai thenjhtjhall have a rent ;" which cannot be, if h« 

eftate be not determined. — The Justices faid, (he is but tenant 

at fufFerance ; for if the dcvife had been exprels, that if ihe doth 

fuch an aft her eftate Ihall ceafe ; after fuch a aft done, though 

Ihe continue in poflcflion, and dicth, this is no freehold in her; 

and here is as much in fubftance. And Wray faid, it was held 

at an aflembly of ail the Juftices, that if tenant pur autcr z-ie 

continue in poffeflion after the death of ccjiuy a qur z'Uy he is but 

tenant at fufFerance, and his difcent ihall not take away an entry; 

which G AWDY agreed, and that 18. EdzL\ 4. pL 25. is not law. 

Avtmre/aciis -Qut there was a default in the verJift ; for it was foand that (he 

t'^^^'^^ fo/fl/;.Vr departed from Londsn, and went to Afilton in Si/ffa/i ; but 

ifch^%dgmcRt it wa? not found that fhc dwelt out of Londaty, and tliis is part of 

may be J5ivr-n thc condition : ind this not being found, it is not found that the 

on cbe Terdift. condition is broken ; and then, notw ithftanding any matter found, 

t, Co. 65. the entry of thc defendant is lawful. And it was moved, that as 

Cro.jac. aio. to it a i-enire facias de ncvo fhttuld iflue to exanrine this point 

Barnes, 478. better, if Ihc dwelt in the country ; for it was faid in this point, 

rte^TV^'s the vcrdift was not well examined. — But the Court held, that 

alwfif.36V.377- ^^^ >^erdift is full, upon which a judgment might be given, and 

i'.Tcr.Rcp.i5i. then no venire fadas de novo is to be awarded ; for it is found for 

thq defendant, when it is not found that the condition is broken: 
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»r this caufc only it was adjudged for the defendant. AtLsii 
thcnit was objeftcd, that the life oi Agnes was not found (a), ^.^'ll! 
in the defendant cannot enter. — Fenner faid, it (hall be m- 
flic is living ; for the jury did not doubt of it ; for they find, i" what cafe At 

!• ° \ ^ ^ f j*tri^i.-.u.««^«. court will iQ. 

his entry upon the matter found is lawful, that he is not j^nd and fujjpif 

fo they doubted of nothing but that point ; and fo it was ^faa notcx- 
:d in 28.£//z. in this court (^). — And judgment was, quod prcfsly found ki 
mhU capiat^ h'lllam. * ^"^^ ^«'- ^ 

nk. Cent. 26*. 5. Co. 97. a. Hob. 55. 261. Cro. Jac 64. 443. Cro. Car. 458. Vaii|h. 
Ik. 249. 1. Tern* Rep. 141. (a) Sec 21. Jac. i. c. 13. (^) Scovel v. Cable, Moor, o^S, 

Simonds againfi Lawnd. Cas£ 6. 

SPASS. The jury found a fpccial verdift, that R. Lawnd, a furrenderor 
:her of the defendant, was a copyholder of the land in fee, whore-cmcti 
•rendered it to the ufe of the defendant in fee< upon con- b/^J^^JJ^,'^^ 
he fhould perform the covenants in fuch an indenture. The reinftitod In \m 
mt after admittance furrendered tlie land to the ufc of the former ci'Utc. 
fin fee, upon condition, if the defendant paid ten pounds, ^o. Lit 202- 
render to be void. The defendant neither paid the ten i.Rdl.Ab.474- 
I, nor performed the covenants in the indenture. The x. Wood's lo«. 
mters,and dieth feifed ; and itdefcends to the defendant, and H-^ ^ 
ers, upon whom the plaintiff enters. The queftion was, j/eicTbr/^' 
entry were lawful? — And adjudged it was not; for by the ^*^,^ ^^^^ 
>f the father, both tlie furrenders are defeated ; fo the de- 1. Term R^ 
t may confefs and avoid what was done to the plaintiff. — And 600. 
adjudged for the defendant. 

Johns againft Gittings. Case 7. 

Hiiary Term, 32. Eliz, Roil 
ION FOR WORDS: " Thou haft played the thief a fpeclai 

with me, and haft ftolen my cloth, and half a yard ofpl^^muatrm^ 
et." The defendant pleaded, that the plaintiff was his tay- ^hs whartT 
id that upon the day of, &c. he delivered to him a yard and the declaration. 

velvet, to make him a pair of hofe, and he made tnem too Asie, 153.237. 

ratione cujusy he fpoke thefe words, ** Thou haft ^^1^" 4. Rac. Ab.ei7. 
of the velvet which 1 delivered you," absque hoc that he 5. CoauDi^ 
ny words aliter vel alio modo. Upon which the plaintiff de- 222. 
1; for the plea and traverfe do not confefs any words of / A^/^Oy^: Z] 
, and then the traverfe is merely void. L. 5. Edu\ 4. pL 26. /^' ' 

A 4; )>/. 15. 37. Hen, 6. pU 34. 22. Hen, 6. />/. 17. — And y 

opinion was the Court : but a manit'dt fault was alledg- 
-he plea, for he did not anfwer to the words, " Thou haft 
;n my cloth," fo it is vicious, and cannot be cured. And 
adjudged for the plaintiff. 

Gaftrell againjl Townfcnd. Ca$x g. 

'ION FOR WORDS ; " Thou haft fought the blood of ^^^, ^^^ 
my hufband, and waft his death ; for if thou hacift been an abh. 
eft woman, he had been alive yet ;'' and avers infafto that 
[band was killed. — It was moved, the aft ion licth not ; for it 
faid (he did any unlawful aft; and it was cited to be ad- 
Mich, 18. ^ 19. EUt., that for thefe words, '* Thou wert the 
h of J. 5." aftion licth not, for it may be by grief — But it 
led here, that the aftion lieth, for they fhall be taken to be 
in malam partem : and it was adjudged for the plaintiff. 
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*^''" 5' ' Elfden and Page againji ftyncs. 

Ouiliwrj Tt- rpRROR to reverie att outlawry in trcfpafs— Firft, The plaintiff 
^ed fcT;iJitc* Li jj^ jj^g original wai named Barnes, and in the exigent Eirneti 

111 variance be- J- - o^ . , ri ■ 1 /^ ' ^ 1 

fwcenthcwrk *^ an (? tor rt. (jAWDY held It no error, bccaufe it was m the 
aivithce»i£cm* naine of the plainrifF. Fen'nf,r co/jtra -^ for the exigent iffaed at 
Amc, 50, the Tuit of a wrong perfon.— Second, The original was hiobafm^ 
a.Leoii. 110. ^^*d tile exigent wa^: to*/-^. And this was held a plain variance^ and 
Cro, jac, 576, tile outlawry revcrfed- 

Casi 10. Dn\racs s^dbtft Savage. 

Trim f J TcffH , 52, £// c . ^e// 772. 
Conufinccof a TERROR to rcvcrfc a fine in Cbeflcr. The conufance was taken 
fine taken by " of it by one, and l\\t dedimus p^teftaUm to him and another^ 
•*f where the joinrly : and this was erroneous, 

d^Mmut is to 

Cwg^ Ii erroneous. 2, Bac. Abr. 52 Si 53$. Crmfe on Fines , So. 

Ca«x I,, Alhbrooke againjl Snapc. 

If an obligor TT ^vas agreed by all the Justicfs, that if one be bound in an 

pfomifcs to pay, ^ obligation, and afterwards promlfeth to pay the money, tijfump- 

M.naffMmfi/itvr'iii^t jicth upon thi<i proniife ; and if he recover all in damages^ mk 

}^' „ fhall be a bar in debt upon the obligation. 

Port. 141. 1S3, i^ ° 

Crtw Car* 415, Cro. J ac. 1 10. Ydv, S4- Co\vp. ii3. 

Ca t E 1 1 . Barnes again ft M^y . 

In rfiiffljy/f, if A SSUMPSIT- That whereas he fold to the defendant 3 pack of 
the day and ^ wool for twcDty poiinds, to be paid at a day certain, and il^ii 

Qu^bcii^'^" ^^i^if^^^^ ^''^* ^t ^"^ch a day and place, &c. he haiJ not paid it; and 
cdinotieort^ that he fold to the defendant another pack of wool for ten pounds^ 
counci, it IS to be paid when required ; ft licit JimUHer r^qr/i/ifjay i^c, without 
">^I^- allcdging day and place : ycc adjudged good j tor it fhaU refer to the 

firft day and place of requcft. 



Qa%% u The Queen againft the Archbifhop of York and S, Buck* 

trinity Ternh J3 - EU^* la th£ Common Fkm' 
iSlaryltrm^ %y EUv^n Jtfi/^1350* 

-TK- n. riUARE IMPEDIT, for difturbing to prcfent to the drnrch of 
BoTte^f. ^^^ckwonh, as in right of the duchy of Lancafiir, And dcclar- 
ftfledbyiifurp*- «li that whereas Henry the eighth was &ifed, &c. md preftnted R. 
fjon of an iid- dc^, Henry the eighth dieth, and it defccnded to Sdward the fixtiii , 
▼owfonjo right and ffom him to cpiecn Mary^ and from hef to queen Efizaieitfr 
vi^U^^L *^^ ^** ^^ became void, &c. The archbifhop pleaded, that Hi^^ih 
P^ilt jt& his prcdeceffor was feifcd of the advo^^fon as m ^rofs^ and colbted 
» C I leso. ^ '^ 7* ^* **'* clerk, wbti wasiidniirfedr iofimitafi and indue- 
>it' ' ^f aJ'<* ^^^^ '^**^^ - ^"^ f*' picided til tee fevctal coibtioit^ one 

ij- after anod^er, and drn-i -^rh^ :..^ ^^^^r. if aft ion by ^^^uxA him by 
,.thec\icen, Iheothf^ abcnr pleaded rhc fame plo* 





1 
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)een in right of the crown ; and for futh advowfon a double thf. q^fin 
)ation did not put her out of poircffion,as it hath becnadjudq^ed, "gaieji 
here is no ufurpation, but a collation, which Ihall ^lot ^|^^^'^^^^^^^ 
. common perfon out of pofleHion. And it was adjudged for * 

ueen, and a writ to the archbiflxop of CV^w/z^'^wrj'. '. Port. 8xt. 

3TA. An exception was taken that the writ was general, and^ ^* ^^'^ *9- b. 
ot mention that the queen had it in right of the dutchy -, but '* ^°^' **^* 
ountwas fpecial, and mewed it; but.it was awarded good; and ^'p^g ^^^j' 
the Regifter, and a precedent Ihewn in 32. Hrn. 6. accordingly. ^. com. Dig. 

Hall againjl Turbett. ' Case a. 

PLEVIN. The defendant juftifieth by reafon of a fine af- the ftii^aHof 
"effed by.a fteward in.a court leet, for not coming.to the court altet cannot 
loing his fuit ; and for it a diftrefs taken : and' upon tliis i^ d^fne^f^iiT* 
lemurred. — And all the Justices held that. the afleffment ^^j.},outjp„. 
; wLtliout prefcntmcnt, that hq ought to do. fuit. at court, was fentmcnt, ^tnd 
:)ut warrant; and in fuch cafe he Ihall be rather amerced thtn h«? ifhj|U 
fined. For Anderson faid, for fuch ojQFences as are witkin ^^^'^^^crccJ- 
onufance of the fteward as joidgc, and of which he hath the mo^, s^. 
, he may aflcfs a fine ; but of others not, except they be pre- Kitchen, 43. a 
d ; and mn conjlat to the fteward, if he were rcfident within Co. 8. 41. a. 
leet or not, or what caufe he had for his abfence. And |J^ftg^*'f^* 
:am faid, if he ftiall- aflels the fine, he will aflefs it too 5. com?Dig?"^' 
ous ; and fo the party fliall have no ixmcdy. But for amer- 174^ 175;' 
^nts, a moderata mifcrkord'ui lieth. 10. Hen. 6. ///. 7. — And 
ii$.caufc the plaintiff had judgment. 

KincHer agahrfi Leverlagei ®a" 3- 

PLRVIN." The cafe '^-as, A. fcifcd of the Lind, made S leafc Ambiguous 
it will, rendering fix pounds ^rr imnum ; and by another deed wofds (hall b« 
ng thi<5 rent, he granted- c/^Wcw redJitam to the dcf(^ndanr for "^*" ^JP^S- 
ife: the leafc tit will determined; the ducftion was> If the /*/,**', ,t^ 
:ee Ihall have this rcrlt tor his life, PccOrding to the \^oids 6t beneficially 
rant r—And refolvrd he Ihould, for iUfid'cm ihall be kiken tpr tor a gramcc 
, VI7. tuHdetft hi fhcc'te ;• vpz. fix: pounds pcv enmum : as in- the piowd. lo. 
n's patCiU rtf a grant of mfdcni'lihertates to If.lnnon^ ^r/fli Cowp.^tOi 
on. life, this is hot tlie faftie, hxxX tales I'rbertates. And it- was 
K\'ards adjudged for the avowant^ tliat the rent Ihail 'jcntinue 
ig his life. . • 

liirgarcc Pahiics agalfijl The Eifliop of Petcrbci ough. Cau 4. 

JARE IMPEDIT. He ])lcads, thit he dcnn[ai>dcd of J. ^. the a Vcfcntce 
,prefchtee of tlie phintiffy to i'cc his letter.': of orders, and he nued not rhew 
d not flicw thehi; and for this caule, for tlut he was ,not hiiorrm. and 
taintd wh'eilicr he Were-deacon 6r hot: rind aMb he dcmajided ^^^^^7u^,\>. 
m letters mimVc, ortoumioniils teftitynijhis ability} and be- y... ,«;>- ij^bad. 
; he hfid not fii^ letters of orders, nor letters niiftiv^e^ nor Poit. 4+1. 
I prbof of them ofhcrwifc Xb (lie bllliop, he defifcd Icr.v.c of -, Coro.'fc'ig- 
rilhop to hrin^ tl;'cm ;" and he give them a WccV> ^^^^ ^^ went 71. 
, and camt liot again ; ^nd th.it ihc fix months paft, and he ' ' "' 
ted By lapfe. Ahd ujyon dcn^urrcr upon it, rt was ndjudgc^ for 
Uiutiff ; for thefe were hot caul'^s to ftny the r»uciilt£nco^and 
d. iLi2. PART I. R . v-ix^ 
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PAtMfs the clerk is not bound to (hew his letters of orders ormiflivcto 

^l"*"/^ the billiop, but the biihop muft try him upon examination for 

■oEoucV.*" °^^^ *"^ Other ; and the pica is not allcdged iMfaffOjhuipro ei quod 

fion monjiravit ; fo all comcth under the '* eb quod^^ and fo no part 

Co. 5. 57. a of it is traverfable. And for one and tlic otlicr caufe it was ad- 

i.Saund. 1T7. judged for tlic plaintiff. 

2..Salk. 539. •' o ^ 



Cas£ 5* 



Rcade againft Johnfon. 



jfjTvnt/it wUl A SSUMPSIT for twenty-four pounds. And declares upon an 
not lie for rent indebitatus qffitmpjit. Defendant pleads irfl/f <^m^/. Thejur) 

arr»r upon a found, that the plaintiff let to the defendant land ^or feven years, 
Icafe for years, rendering eight pounds />rr annum^ and the rent was arrear for 
Ante, 240. ^j^^^ yean^ ; and that tlic defendant did owe no other debt, nor 
'®- ^- 77- »• made any other promife. Etjiy toV. — And it was held by the 
lVoU? Ab.^-?. Justices, that tlie adion did not lie, but only an a£tion of debt 
Cro. Jac. 598. 668. Cro. Car. 343. Hob. 2^4. i. Brownl. 14. 3.Ler. 150. Hard. 566. i. Leon. 43. 
Ailoiy 29. JoDcs, 329. 

c^„ ^ Simpfon againft Titterell. 

M:chaelmas Term, 32. ^ 33. Elix. Roll 914. 

A fmifi In a pJECTlONE FlRMiE. One Rendlows kt the land to the de- 

kafe with no "■-' fcndant for vcars : proviso s em ver, and it is further covenant* 

F?^*y^*^* ed, that the lel'icc flwll not affign his term to any other, except to 

butVaTen'ai^' the Icffor, paying as much as another ; and if the leffor will not 

be anncxedjit is l^a^'c it, that then he may alien it to none except his mother or his 

a cvutnamf. fon. Tlic Icflcc affigncd It to his mother ; leffor entered, and let it to 

Ante, 73. the plaintiff: t!ie queftion was. If tlie words were a condition, or 

Port. 38s. Qj^jy ^ covenant? — And all the Justices held it was a ,good 

T.RoU.Ab. 410. condition to dcitat the cftate. For Peri am faid, provifo atumjs 

Co. Lit. 2C3.b. implieth a condition, if there be not words fubfequent, which 

*'r,*** Ik* **' niay peradventure change it into a covenant ; as where there is an- 

^ other penalty annexed to it for non-perlormance, as Dockwray « 

Ca/i'y 27. Hcfi. 8. pL 14. But it is a rule in provi/oeSf where the 

pr'erjifo is, that the Icffee fhall perform or not i>erform a thing, an4 

no penalty to it, this is a condition, otherwife it is void ; but if 

a penalty is annexed, alitcr eft: to which the reft of the Justices 

agreed. — And it was adjudged for tlie plaintiff, that the entry was 

lawful. 

Case ;• BurrCt CtgiVtift HcYefctt. 

Trefpifsof af- HPRESPASS for aftaiilt, battery and wownding, apud Doicnhait 
fiiiit, battery, ^ \i\ thc county of SuJJ'olky 26. Scptcmbej-^ 21. Eliz. The dc- 
and woiindinf.fcndant pleaded, quoad z'} tt armis not guilty, and fi/o ad re/tduum 
^^^xCv^i^^^ /A-^«/';^;Y^7;/.-i r/A^/'j? mn.is^r. For hefaid, tliat Philip Earl of l^rundei 
^*J°^ ami a' ^^'^'^ feiu-d of fixty acre*; of pafturc, called Shtphad* s^hole, m Thciford^ 
jiif.Uication in thc fai'J county of Sifffolk^ and lettlicin to Ro, fVhitney^ 28 Eliz, 
fs'yiih'r t.ianui fof tNvcnty-one year* : and tliat the plaintiff tempore qif» tlaufum 
iyftitz^ to ^ pr.rosT f regit ct cufutiaoi ijiPus Kob, ibidem anventos cum retibus etaliis 
"ude^d bad'u^ ' ^•^^''''*-'^ cupiTi- z-oliiity for v.hich the defendant, as fcrvanc to the faid 
on d'.murrer. Ante, ;,^. Lui. 929. 3. Lev. 404, 2, VcnU 195. Skinn. jS;, 



HiviriTT. 
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d by his commandment, tempore quo et moUitcr manus impofuit BA«KrT 
the plaintiff at 71 in the faid fixty acres, to hinder him from ^fjfZ^^, 
y and carrying away the faid conies, qua iji eadem infultus et 
rejjio unde^ bfc. absque HOC that he is guilty Je tranfgrejpcve 
iitu^ ts^c. alibi T^el alio modo in dl£f conC iiuff* prout^ ^c, et hoc. 
L this it was demurred in law ; and adjudged for tlie plaintiff. 

>TA. This cafe was taken out of the record delivered to the 
ter by Bkow^i.o^ prothonotary. 



Hwopp's Cafe» Cah i. 

Trinity Term, ^^, Eliz, In the Court of tfards . 

[ZABETH HARTOPP devifed lands, to Denhaniy and three The Wfi <rf t 

thers in fee, to the ufe o( Thomas Hartopp her brother, and acviecihuil 

eirs males of his body ; and for default of fuch iffue, to the ^^of*'»" »" ^^ 

females of his body, witli other remainders over. Thomas Jj^jfo^cailclr 

, having iffue a daughter, his wife en/eint with a fon, which t^kc under the 

rrwards born. And afterwards Elizaletb Hartopp dicth. win, for the 

c(Ute never 

le queftion was. If the fon, or daughter, or neither of them "^^ >» 'iw 

d have the land ? t^l"""'- 

Port. 423. J 

id upon argument, it was ruled by Wray and Anderson, Ray™. 408. 
Jufiices^ KiNGSMILL and Morris, Surveyor and /fttomcy of the Leon. 253* 
of fVardsy that neither of them fhould have tlie land. For '• ^°- '°'- 




ite eftate, but by wav of limitation ; and if this Ihall veft i.stra. 25. 3«. 
c heir, it fhall veft in him as a purchafor, which was not the . . ^^ ^^^ 
t of the devifor, and fo (hail b^ void. And they conceived ^*^ ^ * 
ife dotli not differ from Bret and Rigdin's Cafe (a). But be- 

the office was not fully found, they would not rcfolve it ; 

melius injuirandum was awarded. 



R 2 Michaelmaa 



^^ Michaelmas Term, 

* 33, and 34. Eliz. In the Queen's Beach. 

iS/> Chriftopher Wray, Knt. CJjief Jujiice. 
: Sir Francis Gawdy, K7it. . j . . 

John Clench, Efq. > • Jujices. 

; Edward Fenner, E/p ,,, . 

Sir John Popham, Knt. Attorney General. 

Sir Thomas Egerton, Knt. Solicitor General. 



Kenfon againft Reading. 

^Hilary Term f ^o. Eliz, Roll ^^z. 

An exception in ^ ■ ^RKSPASS, The cafe upon a fpccial verdift was. The queen 
a deed of what I had the reftory of Grcenzvich^ to which the manor of D. did 
has before been -^ appertain; and granted them ^r nomen re dJori a yZiA all 
txprefsly grant- ^^^ lands, tenements, underwoods, and hereditaments to the fainc 
A "teTe belonging, fahls femper et omnino refer vat is omnibus groffis arborllms 

bofcis et maheremih de et fuper tr/tm'ijfis : and, If by thefe words bofch, 
i.Roll.Ab.454rf tfic uiiderwoods which are nefore let cxprcfsly were cxcqptcd or 
Holy. 7a; 17©. not ? was the qucftion, — Wi>,'TER,yir the plaintiffs argued that 
CrcfcCar. 130. ^^ underA\'oods are excepted. — Foster contra. For the under- 
woods being granted by exprcfs words cannot be excepted no more 
in the cafe of the queen than of a common perfon ; for the excep- 
tion of that which is cxprcfsly granted is void; ptherwifc it is of 
a tiling that paflcth only by implication :. and here the word 
** grojjts'* extendeth to bofcis arboribuSy tsfc. and fot nothing is 
excepted but grojis arboribusy i^c, and not the underwoods. 
— And fo was the opinion of the Court, that an exception inth< 
queen's grant cannot be of th^t which is before exprefsly granted 
and her mtent here i$ apparent by the word " gf'offis^l to cxccp 
only the great. wood ; and it fhall be referred as well to the trees ai 
to die reft. And it was adjudged for the defendant. 



Caip 2. 



Hill againjl Pilkington, 

Hilary Term, 32, Eliz, Roll 171. 



Debt on bond T^EBT upoii an obligation. The condition was to perform co 
conditioned for vcnants ill a Icafc. The defendant pleads covenants perform 

the pcrfornnance ed. I'he plaiiitilT by replication fliewed the covenants in the in 
of covenants, denture ; whcrcof one was, that he fhould enjoy fuch lands, k 
Tr^'h oHhe ^^ ^^"^' quictly, without interruption ; and flieweth infaao, thatth 
covenants be- defendant 20. Marchy 30. Eliz. had difturbed him, and in thi 
fbr«thccon- affigncth the breach. The defendant by rejoinder Ihcwctl 
dition 13 per- that in the indeiitiire there was a provifoy that if he payet 
[Hnd^ntu^^^^ lol. the 31ft of M^rch, ^o. Eliz. that then the indcntui 
become* void ^^^^^ ^^^ therein contained mall be void : and alledgcth tliat I 
bcforcthcac- paid the loJ. at the day ; but this was after the difturbanc 
. tion u brought, fuppoied. Hereupon it was demurred^ — A nd^ after opening < 
• w A* n .. d^^ ^^^^ t)y Bevkrcotts,/w the pfainiiffy it was adjudecd witl 

I. Woods Con. ^ ' ^ r ^ t ' -'l-r t' i i *^ 

^ij.4Sr. ^^^ any great argument for tlic plamtiff. For by the covenai 

DougL^g. broken before the condiuoiv ^moiYci^ii^ \i\R. otligeition waifoi 
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felted j and it is not material that the covenants become void be- Hill 
Fore the aftion brou^t.— ^But WkAY faid, that if the provifo had "^"'"-^ 
been, that upon the payment of the lol.as welltheobHgation asthe '^*'»'°''®^ 
indenture (hou'ld be void, it liaJ been perad venture other wife ; for •" 

then the bond was void before the aftion brought. I'he 35. Hen. 8. 
^ycTy 57. and B^Uwes Cafe was cited, where a parfon made a leafc 
For years, in which were fivers covenants, and after he became noii 
rcfidcrit.by which the indenture became void \ yet he might main-., 
tain an a£tion of covenant, for a covenant broken before his non 
relidency. Vide Dr. Hctiors Cafc^ antea, Mich, 29. £s* 30. B, R., 
t>hcito 37. pa^c 77, 78. J . ■ ' 

t . See 8. &. 9. Will 3. c. 11, 

Porter againjl Gray. Casij. 

Trinity Term, '^'^lEiiz. Roll ^6^, 
A VO WRY. for an amerciament in a Icet. For tliat Edward the A lect cannot 
^^ fixtli granted the hundredof H: in which was a lect," to »>e granted bui 
C. Owen in fee, who died feifed, and it defcendcd to J, Oiven his ^^'n^n".!*^ 
coulin and heir; who being felled, granted it to Fofter in tee; who Golden on cf* 
by deed inrollcd granted it to the Earl of Leicefter in fee, who by dny mentioned 
Jecd inroUed grarlted it to Lord N orris in fee; and for that tlie in the gram. " 
lefendant was r'efident within the hundred, and appeared not at ^"^^» "5« 
I Jcct held 23d J^pril 32. Eliz.'ht was amerced twelve-pence ; and ^^ j^^^^ ^^^ 
or that the diftrcfs, Sec. Upon this avowry it was demurred in 1. Hawk, j^o, 
atv. — Firft, Becaufe he pleaded thjit G. Owen died, and it defcendcd 
y. Oweny his coufin and heir$ and f hewed not-fliat G. died 
without ifl\ie. 'Sed non allocatur; for it Ihall be clearly intended.-*, 
ccondly. That he faid tliat J., Owen did grant it to Fqfiery but 
tiewcd no deed of the grant. And it was ruled to be ill, for tliis 
aufe; for it cannot be granted but by deed, which muft be 
lewn. — Thirdly, That the defeiida^nt did not fliew that the court - 
ras held within a month after Eajhr, And this was held a good 
xception, it being a lect by grant ; but of a leet by prefcription it 
J otherwife. 20. Hen, 7. pi, 11, 18 Hen. 6. pL 11. And they 
rcrc of opinion to give judgment for the plaintiff; but would 

dvife, &c. ; 

Love (igLi'ifift Wotton. ^^^^ 

Hilary'T'irm, 33. Eliz. Roll 188. 
r\EBT upon an obligation. 'Hie defendant pleaded the flatute a repleader 
'"^ of ufury Ihade 6th Feb, 13. Eliz, (whereas the parliament did granted after 
•egin the fecond oi Feb, 13. Eltz.) and that the obligation was ^crdia, iii debt 
aken by ufurv. The plaintiff replied, it was'not made for ufury, ^ * bond, fof 
cc, contra J ormom Jtatutt modo et forma prtedUl. Upon this they q^- j|,^ ^j,^ 
irere at iffue; and found for the plaintifT. — And for that the flatute whtntheria- 
/as mif-recited, and it was a general law of which the Court is rutcpieaded 
take conufancc ; — although both the parties do agree there is ^?' '"^^V "°^- 
ach a flatute, yet the Court well knowing there is no fuch ^'J p^rderifad 
latute, and fo cannot be contra formam fiatutiy held no judg- admitted the 
nent could be given for the plaintiff, it being in the bar of exiitencc of the 
te defendant ;—TUE Court held it clearly ill ; and that a re- itatutc, by their 
leader ought to be, although it was after verdift. And it ^^ ^*nte! 1% 
djudjged that there Ihould be a repleader. .1. Mary^ Dyer^ 119. ' " *^ ' 
.Burrow; 302. 4. Burr* 2146. Comyns, 14S. 3« Bao. Abr. xjx. lit* 372* 4« Bac. Abrt 65s. 
"oog. 396-747- ^ _ . 

R 3 TviVtx 
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Cake %, 



A wife csnnot 
give a perfon 
•utlK>rity CO en- 
ter her h«f- 
band's houfe. 
Pod. 876. 

a. Ro. Rep. $5. 
3. Leon. 167. 
Clian. Ca. 3S. 
6* Mod. 162. 
5. Bac. Abr. 

ft. I'erm Rep. 
|66. 



pAtx 6. 

An a^ion on 
the cal'c upon 
ajitmfjt:, Nvill 
lie for the non- 
p^rJcrmancc of 
a promife to 
pruvidc the 
plaintift' witli 
hetltr ftcuruy^ 
in coi f)dcr;jiion 
oHicr dtlivftjin^ 
up to a third per- 
fon a ))cnd in 
which the de- 
fendant and 
fuch third per- 
fon were co- 
obhvtrs and 
Icndintr fuch 
third per fun nn 
addition;<l fum 
of n^oncy. 
;i.Rol].Ab. 9j. 
%. fiarr. 1C05. 
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Tayler againji Fifticr. 

F.aficr Termy 32. Eliz. Rollxifi. 
n RESPASS for breaking his houfc, and taking away a corffctt 
-■ and a pike of the plaintiflPs. The defendant pleaded, that long 
time before the trcfpafs fuppofcd, J. BamJieiJyf^ fciied of the faid 
corflet and pike as of his own goods remaining in the plaintiiTs 
houfc, and that he fold tliAn to the defendant ; and thereupon he 
tempore quOy bfc. came to theplaintifPs houfe and demanded them ; 
ana the wife of the plaintiff then and there (the plaintiff being 
abfent) licenfed him to enter into the houfe, and take them ; and 
he thereupon entered, ?cc. and took them, as it was lawful for 
him to do, &c. And upon tliis it was demurred. — ^And after di- 
yers motions, it was adjudged for tlie plaintiff, that he Ihould re- 
cover as to the entering into the houfc, but not as to thc^oods; 
for the goods being in the plaintiff's houfe, and it not appearing 
how thev came there, viz. cither as trefpafs or otherwife, he can- 
not of his own head enter ; and the wife's licence to enter into her 
hulband's houfc*is not good, for fhe cannot give one authority to 
enter into her hufband's houfe. — But Gawdy contra : for it may 
be intended the goods wcretliereby the plaintiff's licence, and then 
he mijght well enter and take them: but the three other Judges 
contra. And it was adjudged for the plaintiff. F. 30. Ed. 3. 12, 

Bretton & Elizabeth his Wife agahfj Bolton of Gray's Inn. 

A SSUMPSIT. The plaintiffs declared, That whereas Thomas 
^^ Bolton was the brother of the defendant, and the defendant 
was a counfellor, et peritus in lege ; and whereas the defendant did 
know that the faid Thomas was fcifed to him and the heirs males 
cf his bodv, tlic remainder to the defendant, and to the heirs mala 
of his bocly, of the manor of Heymood in the county of Norfolk \ 
and that the faid Elizabeth the wife of the plaintiff had lent lool. 
to the faid Thomas^ for the payment of which fum, at a certain day 
to come, the faid T/^omas and the defendant were obliged by their 
writing ohWgztOTv fi^illo fuo Jtgillat' jointly and feverally in 2Q0I. 
the defendant, in confidcration that the iixd^ Elizabeth at his fpccial 
inflancc fhould deliver to the faid Thomas the faid writing obli- 
gato.-y to be cancelled, and (liould lend to the faid Thomas another 
jcol. did aflumc to the faid Elizabeth^ tliat if (he would refer to 
the defendant tlie making of the faid affurance for the 200I. and 
would ufc no other counfcl than the counfel of tlic defendant, 
that he would provide ialem offurafitiam proinde pro fradief Eliza- 
bcthci per ^ualem ipfa eadtm Elizabethd habcret majus advantagium of 
tiic faid Thomas, if he fhould make default of payment df the faid 
200 1. than fl>e had before for the faid lOol. And alledged /n yiA'c, 
that fhe, trufting to his promife, ufcd no other counfcl, &c, and I 
delivered to the faid Thomas the faid bond to be cancelled ; and that ' 
/he lent to the faid Thcfmns the other lOol. And that the defendant 
not regarding hjs promife, but intending to defraud her, then and - 
there knowing that the faid Thgtnas was adtunc^ ut pnefatury fcifed 
in taij, ziz. to him and his heirs males of his body (but faith not 
where the reverfion or remainder was) then and iticic falsi ct ma- \ 
iiiiose provided for hcf affurance a grant of an annual rent iffuing 

001 
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cut of the faid manor oiHeyxvcodto have in fee (andflicwcd it in ccr- Britton i 
tain ) which was a rent-feck ; which (he, trufting to the faid promil'e, **** ^/" 
received for the fecurity of her 2CX) I. And alledged infa^o, that the bw.Tun-. 
faid Thomas within oiie year died without ifliic, by which after his 
death the faid rent ccafed and became void ; and the faid manor 
came to the defendant difcharged of the faid rent. And further 
alledged, that the defendant provided no other afllirance for the 
payment of tiie faid 200 1, and that the faid 200 1. and every part 
thereof were yet unpaid \.etfic the defendant falfely and malicioufly 
deceived the faid plaintiff in providing the faid aflurance for the 
payment of the faid 200I. by which fhe is without remedy for the 
payment of the faid rent, or the faid 200 1. ad dammim 400 1.-^- 
The defendant pleaded non ajfumpjity and found againft him. 
Divers matters were alledged in arreft of judgment. 
First, It was alledged, that whereas the faid Thomas and the de- Divers exccp- 
fendant were obliged /»rr fcriptum fuum obllgatorlum figUlo fuo ftgUlat' ; ^^^^^ 5° * *^^" 
and fo is uncertain, tor it cannot be the bond of both, for it is ca*ft in^^T/^lw/J? 
figiUofuOy i^c, in the Angular number. — Sed non allocatur ; iovjtgillo 
fuo may be referred to both their feals, and both may ufe one feal. 

Secondly, The ajjltmpjit is, that if Ihc at his inftan:e and re- ». Vcnt. 71. 
qucft would deliver the bond, &c. and (lie allcdgcth that Ihe de- Cro. jac. 404- 
livered the bond, &c. but faith not that fhe delivered it at his in- 
ftance ; and if it was not delivered at his inftance, but upon fome 
other confidcration, as it may be intended, it is no performance of 
the confideration. — Scd non allocatur ; for when fhe delivered the 
bond to be cancelled, it (hall be intended upon the confideration 
before, and at the requeft of the defendant. 

Thirdly, For that it was alledged, that the defendant well 
knowing that the faid Thomas was feifed ut trafertur in tail, but 
ftith not in whom the remainder was ; and it might be to his 
right heirs ; and then the rent-charge may have continuance. — Sci 
non allocatur \ for when in the recital it is laid that Thomas was feifed 
in tail, the remainder to the defendant ; and it is faid afterwards 
that Thomas was feifed ut trafertur in tail ; this fliall be intended 
with remainder over as before. 

Fourthly, Upon the fubftance of the matter, that this af- 
furance that was made was better than what Ihc had before ; for it is 
not alledged when the firfl lool. was to be paid, but at a day to come, 
which may be long after ; and here the rent that \vas granted being 
an inheritance which charged the land, was a better aflurance 
than a bond which charged the goods, for which fhe had no remedy 
if the obligor left no afl'ets to his executor. — But the Court held 
clearly the contrary ; for the bond charged his pcrfon and his 
executors after his death, but this rent did only charge his land 
during his Hfe ; and he being dead, flic had no remedy. • 

Fifthly, The conclufion of the adion founds in nature of a 
deceit, and then the iffuc mn affumpjit is no anfwer to that with 
which the plaintiffs have charged the defendant. — Sed non allocatur ; 
for the plaintiffs having declared upon the whole matter, and having 
(hewed to the Court fufficient matter that the defendant had not 
performed his promife, the conclufion is not material ; but the 
Court fhall adjudge upon the whole matter precedent ; fo it is a 
good iffuCf And th? plaintiffs had judgment, 
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Sir Richard Buckly agairtft Wood. 

Seg ibe Commencement of this Cafe, Ante , page 230. Cafe 21. 
IT was now moved again bv Eoerton, for the plaintij^y that the 
*■■ bill was not lawfully exliil)itccJ in the ftar-diamber, tor matters . 
concerning his liic winch were not examinable there, for then his 
own oath flialJ prejudice him ; and if the aftion did not lie for 
the exhibiting, yet it lay when he fpoke of it in the country; and 
fpokeortthe fubft^ncc thereof (as it is exprcfsly alledged m the 
declaration), and faid that his bill, and all that was co:itained in it, 
was true \ for this an aftion licth, for this is not in a courlc of; 
jurtice. — Tanfu- LD. If the bill contain any matter of fiandcr of 
another than of him againlt whom it is exhibited, an aftion licth?. 
as in 1. ,Eli%, Stanley z; Coitrfipy where the witnefs goeth beyond, 
the point in iflue, or queilion, and ilandcrcth a third perfon,.- 
aftion lieth: but here the exhibiting of the bill is only in courfc. 
of juftice, and concerneth himfelf only, and fo is not punifhablc; 
and then his faying in the country that his 'bill was true, &c. is 
not punifhablc. And he faid that the declaration is .uncertain ; for. 
it is that the defendant did exhibit his bill, containing inter nl'uv 
this matter which is not good ; for it might be tliere were word^i 
of qualification in the bill which qualified the firft words, and 
therefore the whole bill was to be re;:itcd.— liutall the Justices 
Ijeld this exception not to 1^ material ; for if theie were any word* 
df qualification, they were to be aliedged by the defendant ; and it 
fliall not be otherwife intended, l)ut rather that it contained this* 
matter of flander amongft other matiers -of flandcr. And for die 
matter, they all* refolved that the a^ion lay ; for they were not 
rnatters examinable in liar-chamber; and wlicn he exhibited the 
till mallcioufly in flander of tlie plaintiff for matters not examinable 
there, it is reafon he Ihould be puniihed ; and.efpecially when he 
fpoke of the matters in the country, and publifhed them and af-^ 
firmed they were true. — Kut Wray faid, if the bill had been well 
exhibited, for which matters the Court. might take examination, 
iq that his complaint was in courfc of jullicc, an aftion did noj 
lie, altliough they were falfe and Icandalous ; and if it did not lie 
for exhibiting rl c bill-, then it l^y not for faying that it was true- 
But in tli^ principal cafe they rclolvcd ut fupra. And the precedent 
Rtttves" Caje was fcen in court, wh'ch was all one with this Cafe, 
except that tiie words ** hitt-r alia" vVere left out ; and. all the bili 
WHS r(<'ited. And cu'ttrwards at the end of the term it was adjudged 
for the plain. iff. 4. Co, i/\., B, 

Dalron (i^ciiaft Sheffington. 

Irimty Tim, "^z. Eii%* Roil 1 10 » ".' •• 

Vi tTMi. TJ"RROR. to reverie rin or.rlaWry. Tht original \V2ls St^ni^ton, 

Ar.te. Sc. -*-- and tl'ic mclhe proc:efs Ske/jingtfin : and fortius variance it was 

re\ cried. 

• Atkius againft Atkins. 

' ■ - Ihlwy 7trw, 33. EUk, Roll 'jjS. 
TERROR to rtverfe a jndirmcnt in Ncrwicb^ in a )¥rit of dower. 
-*-^ '1 he cafe was, 7. S. deviled land to. tS\ and to the. heirs of hH 
body; and after his dcccafe to />. the eJdeft fon ofi5. and to the 

A/Miwl tne heir* of his InJy with rcm-ludci? over, b )vi eftate tail in .S. a. Eq. Car. 
S^y, J04. X437. 144c. 150X. LucA«, 1^1, ^, Vettc Will. 476. i. Strange, ja^^ 



foft. 5«4. 725. 
4. Co. fe. a. 
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heirs of his body, the remainder over to three other of the fons of A^i^iWi' 
5. in die. fame manner. The queftion was, What ellate S. had /f'^. 
in tlieJand'? — Hubbard argued that he had eftate for life; the re- 
ixiainder to his fons as purchafors.-^— Coke contra^ I'hat he had an 
eftate. tail ; for by the nrft words an exprefs eftate in tail was given 
toJiim ; and there are no fpecial words to correct or alter them.-^ 
It was afterwards adj^udged that 5. had an eftate in tail ; and that 
}|is wife Ihould have dower: and thd firft judgment in the writ of 
dower was affirmed. 



:;Ast xo« 



Nelfon and Bugg againft Woodward. 

See the Commencement of this Cajey jinte, pa^e 188. Cafe 13.* 
PROHIBITION. The cafe ws moved again.— Gawd y, Ju/Ilce, f 'P^^^^ 
held, that confultation Ihould not be granted; for it is as a' confideration of • 
^ntradl ^or tithes to come, which mav be without deed, and may 5I. paid totht 
DC forjife^or years, and it is acbntraa that goeth in difdiargc of parfon, laods 



Payment of tithes ; but a'leafe. or graiit of tithes muft be by deed, f^^^^^ff]^ 

n. Hen. 6. pL 43. and' here a prohibition' lieth to avoid circuity ^y*|^jjjg'*^* 

>f aftion. — And of this opinion was Clench, Jujiice. — Wray, fon's life, i$ net 



l^f^fjuftice^ and Fenner contra^ That this is a fale^ ahd cannot good. 
3^ vsrithoutdeed, and a grant and contra^ for titlies is all one ; but ^^^^* '^3' 
I fale for one year may be of tithes withoMt deed (^i), ahd it 
5 not reafon he ihoula make a dee4 to every one of his pa- *• ^<>: ^b. 63. 
-ifhiopcrs for each of their tithes for a year: and Wray, Chief ^ vidcYdr. 
Jujiice^ faid, he had conferred with the Juftices of his houfe, and cro. jac. 137. 
:hey were of his opinion,' And as to the circuity of aftion, the and 3. Com. J 
plaintiffs here can have no adion upon the promife ; for tliis was t>'g«9»-^«^''«- 
na^e witli P. And altliough they are affignees of the land, yet ^^lac Ab^^^* 
hey can have no aftion.— £/ pojlea^ in Rafter Temiy 35. Eliz. it ^' *^' '^^* 
vas adjudged for the defendant, that this agreement cannot be 
vithout deed, and the affignee hath no colour to take thereof ad- 
r'autage : and a confultation was granted. 
{a) Sec 5. Geo. 3. c, 17, 

Leeks' Cafe. ' cAs. „. 

LJE was indifted by the name of John Leeks, alias Style de '^^^tkndl^^^ 
'^ Dfts. — And it was held to be ill, for he ought to have his ad- nam/murt be* 
iition {before the alias diilus : and fq it was ruled in Grymes Cafcy before ihca/zVi* 
ilthough both tlic names be not recitfcd iii the alias. diaus, Ant.igS. 

2. Hale, i78.» 

Lacy againft Lacy. Case h. 

A SSUMPSIT. That whereas the defendant was pofleflcd of a Performance of 
^ leafe for years, the reverfion to the queen, in confideration ? F'^"\'Jj^ '"•^^^ 
>f ten pounds paid by. the plaintiff to him in hand, and of ten o" the previ^^^^^^ 
>outi^ds to be paid to him upon the procuring of a new Icafe to performance of 
Ke plaintiff, the defendant did promife to furrendcr his leafe, and anoiherpromife, 
o procure a new leafe to the plaintiff before the end of Trinity "<^^"f^ ^^^ 
cjmj and that le had riot performed it. Upon non ajfumpjit^^^^^"^* 
>r?a<ied^ it was found for the plaintiff. And it was faid in arrcft of 
ud^cnt, that tlie declaration was hot good, becaufe he did not 
iledgc he was ready to pay the other ten pounds .at the end of 
Trinity ttrm.—Sed non allocatur ; for it was not to be paid till the 
i^endant procured the leafe, fo he Vas to do the firft adt. And 
lie f]sanuniiidjuigmeni. 
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^ ^" '5- Brahle ^^a////? Hollywcll. 

Trinity TiTm, ij. £/?«. Rili ^%y 

V .>i(n A ^'^^^^^^'"^T. The pUintiffrounts, that the defendant upon i 

az^^ilu'j'tr^d^- "^ ccTtri'P. ("niiridcrHtion pvomiCed to deliver to him forty <j\iar- 

KvLTfoiujcii ter< oFu-hv.nt bcP.vLCii Sturi'rla^e fair and Chr'tjimas^ if the plaintiff 

c'^n i:' \\*i \\\xk\ thcrco: at SturlrriJgr fair ; and fhewcd he liked thereof; and 

f/.mr.rt iJuAi ppo,| tj^^. ja^t Qf }s'czcfnlcr, at fuch a place required, the dctencUnt 

llTri'-rii'liw ^^ dvlivcr them, which lie liad not done. Upon W5« afjitmfjtt 

|,iV..i!it- ...v.e pli-adtfj, it wa? found for the pUinrifF. And it was ailedged in arrcft 

Bct-.LC! !: J of judg?nc]it, that the declaration is not good, bt^raufc it is not 

»..:^rr.':aii,.<i. ihtwii ill thc coiTft tljat lic ilicwcd his liking to the defendant ; 

»•.-! ^iflc i^cii. j,p^j j^j^ hkii):; is liotr, of wh'hh the defendant cannot take no- 

■'^' ticf ; and thi^rfforc ot' neceinty it niuft be allcdgod ij.£dw.4» 

and fo it uas rvju'Xi this t':nn m Chipmfin v. Hurjij which is en- 

tc:;:d 'I/uliv T^-.v/, ^-^^^ Kd! jfi^j. — ]>\it it was anfwerod, that hi? 

likin^i: was UiiriCKT/iiy Ihcwri, when it is alledged he required tlicm 

St fucli a day. — But ViiE Cotrt hdd, this will not aid him, u 

this caff is ;' f.>r rlie liking is to be at St/rM'ai^e fair, and here a 

rcfjiieft is allcdgcd 7/!t. !\,az\ which is long after, and at another 

place. And jadgnicnt was given for tlie defendant. 

c^'F. 14. Anonvmous. 

An r-:'ctfc. A ^'^^ " "^^ ''-^''^- '^'h^ plaintiff' declared, That the defendant,in 
ccnfi jjfari 7 coniidcr.'jrion thc plaintiff ihould ferve him for one year, and 

x-^iv h', t' .v^LtS^d manure his !;ind, f^c. promifcd to pay him forty Shillings ; and al- 
ii «:V-rfr^». Icdgal in ftUio that he ferved him for one year, and manured his 
Ducijl.4;;i. j^^^j^ ^^'^ -jj^p defendant pleads, thc plaii'uiff did not fcrve him 
for one year, but departed from his fcrvice within tlie year. Upon 
ilTue joined, it was found for thc plaintiff. And it was alledged in 
arreft of judpncnt, that the iifuc was not well joined, for it was a 
traverfc of thc confideration, which is not trarerfable. — Biit it 
Ante, -01. was ruled good, and the plaintiff had judgment. — ^Nota. Thc 
reafo!i Iccnicd to be, becaulc it was a confiacration executory. 
c^s£ I j. Coles agcihifi Haveland. 

Vordr. ii.c A CTIOX for thcfe words ; " Cdes hath flrained a mare, inm- 
WAMMxccf -^ ** (TXilj airmiiitcr LQ^noiii aqiiam,^'* The jury found that thc 
v.hc:i;iicjKcu- jj,r^,^j,^^f fp.ikc thi* words, '* T. hath ilraincd a marc," meanhg 
l^Ui'^^lh. ^ arc '^'*'' carfuiHur cnpici-Ur And upon thefe words the plaintiff had 
fiKkLp/nny i!t UHlgmcnt, although it was allcdgtd that the words in thcmfclxe^ 
fti.d.rcd uc- liad no ll'nfr, and tlic hnutcttdo ^W\ not help the matter, but only 
fiar.iSo by th-; fjcnotc tJic pcrlV.ni. — But bccaule the vcrdiS hath found precifcly 
i.nu}.!ft.r,iont.f ^.j^j^^ ^jjj^ ^^.,jj. i^jj, H^caning, and it is a phrafc of tlic countrx', it 
WoX • ." r''^^' adjudged for the plaintiff. ^ ^ ^ ^^/- ^ 

Yelv. 133. Carter, 114. »Iob. x.'S. ^Z ^.^ 

C/.^E 16. Stoner (igi^'fujl Aiidely. 

v/oiri. in ihe V CTION for tliefc words, v'rz, ** Aid rac to Suntr^ for I hare , 
mV'uHT''nn ^^^''"y ^"^ ^^^ ^" ^^*"^ chargc, for he would have robbed me." ' 

"XJl!'^/c!n" AiUr vcrdii^i for the plaintiff, it was ailed^ed in arrefl of judg- 
ivx', ::n<i rimkr uuiu, tlip.t the words arc not aftionablc ; for perhaps thc faving, / 
tiiuri n<;i ac- »* [ have I'clony to lay to his charge," of themfclv.cs are aition- 
ii-.m' \\ .j|,|o . i^,j wJicp. he faii'h further, •* tor he would have robbed mc," . 

' **"* '' they prove no felony, but extenuate the iiril words, and ihcw 

,^^T.: l*"" '\»^" whr.t he did intend, and thc laft words arc not aftionablc: 

" ''^^'""^^3- ^^jj. ^^^ ^j,^^ 44 OncwovAA W\t Tobbed me," an aflion licth not, 

witliout Ihcwmj (oiue o\c\X. ?l&. ^uXvtK >ax^^ n^Xvx^Vn. vi ^lony, or 
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caufe to bind one to his good behaviour, for though he had an Stokf* 
intent, peradvcnture he repented of it, and did no evil aft. — And a^'*^'^ 
Lea cited a cafe adjudged in 27. W 28. £Hz. Tettul i^ OJborm'f ""^^«'» 
that thefe woTdSjfcilicet^ ** Thou wouldft have murdered me," arc 
not aftionable. — And for this caufe the Coukt inclined that an 
action did not he. Sed adjournatur. 

Stapleton agaitijl Frier. Cai* 17. 

Trinity Trrm, 33. £//«. Roll 1 89. 

A CTION for words : " My Lord Prefident of the North fhewed ^^^^^^^ 
•^^ •• Mr. Stapleton his hand fct to a book, whereby he had con- \^^ 52,48%, 
** fented to the late rebels of the North ; but by the moans of Air. y^. 
** Fairfax^ my Lord Prefident was pcrfuaded, and the matter fup- 
prcflcd." — Alter verdifk for the plamtifF it was moved in arrcft of 
judgment, tliat an aAion lay not; for it is notfaid heconfentcd to 
the rebels ; but that his hand was fet to a book, whereby he did con- 
fent, &c. but fhcweth not who fet to his hand, and it might be done 
by another: alfo it is notfaid he confented to them in the rebellion, 
but tlie confent may be in fome other matter, nor that he knew they 
were rebels : alfo it appeareth not in what they were rebels, if in 
treafon, or only upon procefs of rebellion. — Curia contra in om- 
mbus. For it cannot be his hand, if he himfelf fets it not to the 
book, but another may write his name ; and when he laid he 
confented to the rebels, and fhewed not any certain perfon, this 
cannot be otherwife intended but that he contented to all the 
rebels in their rebellion : but if he had faid that he confented to 
j1. and B. which were rebels, this peradvcnture may be intended 
that he confented to them in fome other matter ; as it was ruled 
26. Eliz. in Brown v. Lijlcy where the words were,. " He was con- 
federate with Campion the jefuit," no a£tion lay, for it is not faid 
he knew him to be a jefuit, nor in what manner he was contederale 
with him. And in diis term it was adjudged for tlie plaintiff. 

Dullingham againjt Kyfeley, Case iS. 

PROHIBITION. And furmifed, that K^feUy the defendant being if a vicar fuet 
^ proprietor of the parfonage of Sapftow m Suffolk^ had fued Curtis a parirhioner for 
in the court chriflian for tythes of certain land in the parifh of S. ^^^f* »" ^^^ 
The plaintiff, being parfon of Hcmington in the fame county, came J^a the paMbil 
in pro IntcreJJe fuo ? and alledgcd there is a cullom within the parifh appropriate ap. 
of Sapjhw^ that the parfon of Hcmington fhall have thirteen cheefes pears thtic^r* 
for the tithes of thefe lands in SapJiow\ and that in recompence '"'"^'/**' •.'['^ 
thereof the parfon of Sapjiow had thirteen cheefes for the tithes of no^^^jvj^hf, 
fuch lands in Hcmington-, and upon this matter he grounded his pica of a woJi!j, 
prohibition, alledging, that he had pleaded this in the fpiritual court, a prohibition ' 
and it would not be received. — Tanfield moved, that the pro- fliaii he granted, 
hibitionlieth not; for it is for onetliatis not fued, and it is not rea- *^*^^^» 7». 
fon he fhould flay the fuit of a flrangcr. Alfo here the very right ^^ r^. Ab. 312. 
of tithes is to come in queflion, and not the bounds of the parifh, Kcilw. no. 
and fo is not triable here, as 35. Hen, 6. pL 30. (5^47. tsf 14. Hen. 4. Moor, 91^. 
pL 17. arc. — Coke contra, tor the right ot tithes is not here in ^^^ugi. 378. 
queflion ; but a moduz dccimandiy and lo is triable here ; and this ^*^^^'^* ^^^ 
was a good matter for the parifhioner to plead, and that which 
the parifhioner may plead ; he that cometh in pro intcrcffi may 
plead. — Gawdy. The parifhioner might well plead it ; but when 
the parfon of another parifh will plead it, by this the right of 
fUlics will come in queiuon between the two ^^(ou^. xo. Hen. ^. 
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l}vti.TN*ciiAM pL 18. the cafe is, .That when tbc right of tithes is in*qtieftion be- 
agr^iinjl twecii two parfons, this Court hath no jurifdiftion: fbr the trial 
ktkel«t. ^f jjj^ right, &c. belongs to the civil law. 31. Htn. 6.— And after- 
wards THK Court was of opinion to grant; a cpnfultation. Scd 
adjournatur. 
Case i9i Smit;h againft Gierke. , 

Tieaflcnt w pROHIBITlON. The cafe upon fpecial verdift was. Two 10.- 
th:: 39 Article* X cunibcnts wcre of the church oiUngery Hatly in the cour\ty of 
iSiTlfr^*^" Cfl;7i^r/rtj^<r. One fued the other in the fpiritual court to deprive 
J ^i*** • jjjj^ f^^ ^^^ reading the Articles, and giving his allent to them ac- 

4.10^.324, cording to the 13. Eih, c. 12. The iffue being, If hegaTchis 
f. Uv. loi. aflent ? the jury found, that he read the Articles, and faid, ** I give 
" rn^ confent unto them fo far forth as they agree with the word'. 
** ot God." — And it was adjudged, that it was not fuch unfeigned, 
confent as the ftatutc intcndcth • but it ought to be abfolute with- 
out condition. And a confultation was awarded. 

ca»e 20. Murrel dgai/ijl Smith* 

A capyhow is p JRCTIONE Fl'RM^. Vide 4. Co. 24. b,— The Court held, 
tiotrtcitroyedhy -*-- that he remained a copyholder, as before, and the heir might 
f/^T''''""? '^ *^* enter without admittance, yet Ihould. pay his ufual fine, and do all 

tin: inheritance , • r • i- - ^ r ' i • «_ i- '■ 

«rf the copyiii-id "*^ lerviccs, except luit at court; tor that is gone by leverance 
fn)n> the manor, from the manor, and Ihould b^ fubjcft to forfeitures, as wafte, &c. 
Amt, 103. — And Fenner, Jufttce^ laid,, that he. might furrehder his eftate. 
Poft. 499. jQ ^ijg grantee of the freehold, to the ufe of tlie grantee, ifor he had 
5.0.4.00.24. h. the rcvcriion, but could not furrender to the. grantee to the ufeoC 
s«Gib%' another, nor the grantee cannot graait it by copy to anotlier; fo 
' ^^' ^^^ copyholder mull always keep it in his hand. But quart of 
4. Co. 21. this. And the other Justices gave no opinion of this point. 

Cro. Jac. 573. ». Com. Dig. 4S6. i. Bac. Abr. 481. 2. Term Rep. 415. 

Case 21. Smith agahfi Havens. 

A dcvifethat TPRESPASS. Upon demurrer the cafe was, /. Smith bv his will 
•• ifhn "Mife -■- in writing devifed, that " \i Elizabeth his wife think good to 
!! "av^'y ^''V " ^^ri"S "P '^is children in learning, and to find them meat, drink,' 
flilii'ha've tiie ^ " ^^^ apparel, that then Ihe Ihall have his land till 7. Smith \\\i 
land tillthty " fon attain h'ls age of twenty-four years ;'* and dieth. The wife 
come of age, undertakcth the bringing up of the children, and dieth before the 
givo heran/«- f^^^ came to twcntv-four years of age. The quelVion was. If this 
IL. i^'il!'!'.*!!r^ >^'as only a matter 'of confidence, or of an intereft alfo in the land? 
by hcrdea-.h. — ^^"d ail THE ju.'iTicEs were of opn^.ion, tliat it was not only a 
Pvrt. 678. confidence but an intcrell, and it was tied with the condition to 
Ante, 190. bring up the children ; and if it Ihould determine, the children 
Carter 2^. should be witliout remedy for their education. 4. Eliz. Dycr^ 2X0. 
Codol. 3^9. i'-t adjounuitur. 

La^c, 26. 2. Leon. zii. 221. Dyr, 210. Gilb. Dcv. 72. Abr. ^q. 195. Gilb. Eq. Rep. 36. 
I.a). 2S5. 3 Bac. Ab .^10. Pc.vci on Dcv. 301,302. 

Case 22. Jcfl'fiiy clgilif?/} CoVte. 

If ten nt for C JECTTONE FIRM-E. The cafe upon fpecial vcrdift was, 
life and lu in "' /-fvice Tr tv c lam hciw'^ tenant for life, the remainder to Thomas 
rtn.iipdvr jn hcr fon in tail, they two, 2. i3\ 3. Ph, &* Mahy let the land by in- 
t.i;i ).)jn m a rfentuiT ti) J^iics Btoivue for life, remainder to 7^'. Rro'U'ne for life, 
2i/tr, rfrn.itn<it'r reiicKTing ten pounds rent /><r fl;//7«w. Aifice d\tXh. Thomas ^thsLtv^dS 
tn Atoriifi'i ^n rcmair.dcr, accepts the vewt of Apies Browne^ and dieth. Hujh 

an..! i/ir iiiuc in :,ui ijctpii the rent of *'/, ar^d kv»e$ a iiuv -^ \\>a W«\iv twvi\s\{^v \\ V)<^>vvatwIth[Uiid!* 

«^* :Ai* ito//'»it.':: A 1. c, 56. 154. 
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ytucTtdfC, the iffue of Thomas^ accepts the rent of the faid Jgnes Jtrr^r 

irozunfy and after enters and makes a feoffment, and levicth a fine Coyti 

^ 7- ^' yignei Browne re-enters, and dieth ; IV, JSrowne as in his re- 

lainder enters. The queftion was. If /. S. the purchafor might co. Lit* 251. h. 

void this Icafe in remainder ; or if the acceptance of tlie rent Hob. 333. 

■oni the fir ft tenant for life, made this Icafe good to JV. Browne in a.RoU.Rcp.49S- 

le remainder? — Gawdy. This acceptance of the rent by the iffue ^l\'}^\^^'^* 

1 tail, makcth good both the eftate tor life, and the remainder to ]^ iaU.^L 

V, Browne J for they make but one eftate; and if a leafe be made 3.CoiD.Dig,i34. 

) two, and the iffute in tail accepts the rent of one of them, and Cowp. 481. 

lith he will accept him only for his tenant, yet it is good for both ; ^^'K^ 5J- 

nd thefe eftates are direfted out of both the intercfts oi Jvice and 

T?omas their fon, for they Ihall join in an aftion of wafte. 

7. Hen. 8. fo. 17. Eliz. Dycr^ 339. if tenant for life and he in 

le remainder join in a leafe for life, it is a forfeiture ; for the 

rafc is derived out of both their eftates, and if it inured by way 

f confirmation, it could be no forfeiture ; and here when Jvkr 

le tenant for life is dead, tlie eftate Ihall be faid to be created only 

y hini in the remainder. — And all the Justices agreed, if it 

rere only the confirmation oi Thomas^ then the acceptance of Jthc 

?nt by his iffue (hould not make the eftate in the remainder good. 

-Wray and Fenner held the leafe is derived out of both their 

iterefts ; and if any can avoid it, it muft be the iffue in tail. — 

Blench doubted ; for he conceived that the eftate was only created 

y the tenant' for life, and fo had gninted a rcverfion ; and fo the 

zceptanceby the iffue fhould not bind him. — But itwasaftcr>\'ards 

djudged that the eftate in remainder was good,, and would not be 

voided bV a purchafor. 

Stone agalnft Radifli. ^^5^ ,,^ 

Trinity Term, 33. Kiiz. Rili -j6z, 
'^EBT upon an obligation. The condition was for the de- Tht a«:fp'apcc 
^ livery of twenty quarters of wheat. The defendant pleaded, fj'j,^^%jj'f' 
Azt pendente i^///tf the plaintiff had accepted fifteen quarters, and cI!^notWplead. 
emands judgment of the bill. — And it was adjudged no plea, for cd in abatemtnc 
: is collateral, and not parcel of the fum contained in the oblign- todcbtonbond. 
ion ; and if it be a pica, it is a pica in bar, and not in abatement. ^' ^^ *" *^ ^ 
md it was adjudged for the plaintiff. vTa! zbo' z^^z. 

Aclon agtu/ift Hill. Cah 24.. 

Trinity I'irm, 33. £Ax, ■'?«'•'/ 3 '^3. 

^EBT upon an obligation. Th6 conJltion \v:is, That whereas Performance 
^ the defendant v/as^madc fub-colle6tcr of the fubfidy by the j^-neraiiy,;with. 
laintiff, if he gave a fuificient account in the exchequer of all j^^ may be 
ams which he received, and if he difchargcth or favcth harmlcfs pi^^ded to an 
fie plaintiff of thefe receipts againft the queen, «*^nd procurcth to. affirmativ^cote- 
lic plaintiff a fufficient acquittance or difchargc out of the ex^'r.aiu, if ii con- 
hcqucr, as in the like cafe is ufed, that then, &:c. The defendant ^^^^^^'^^^^^^ 
leads, that he had accounted, &c. and had dllchargcd and faved poft.^oj!' 
armlefs the plaintiff, &c; and had procured him an acquittance, 4^7. 749.916. 
c. Hereupon it was demurred. — Wild moved for the plaintiff, ^ ^^ ^ 
. at the plea was not good ; for he pleads in the affirmative, that piowd. 7. 
c had difchargcd, &c. and fliewed not how,- &c. 35. Hen, 6. Mobr, 857. 
I. 21. 40. Ediv. 3. />/. 20. — Gawdy. If the difcharge is to a x. Sauni 1x7. 
articular thing, he muft fliew how, iScc. bur other wife it is when ^c^^'P-SjS. 
: is to a multiplicity of things, for then a general pleading \^ S^^'* --•*■ 

. Eduf..4^ pL 8i aad <b peiidventuro it U U«c,-*-^Et odjOuvjwiiuT. 
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Caii 25. Gierke againft Hopkins. 

Hilary Term^ 32. £//«. id// 238. 

An infant exe- A SSUMPSIT againft the defendant, as executor to Simons. He 
of d^ftor**^or pleaded, that he is not executor, and that he never admini- 

othcr* perfon°by ft^red, &c. The plaintiff replieth, tliat at D. in the county of B. 
h\% order, may hc adminiftered goods to the value of, &c. And upon this thev 
fch goods to pay were at hlue The jury find a fpccial verdift, that the faid ^. 
dcbis. made his wife executrix, and died. The wife provcth the will and 

'^"' ♦J* adminifters, and makes J. S. her fon, of die age of tliirtcen jears, 
5. Co. 27. b. executor, and the defendant overfecr, and dieth. The infant 
c^olVo^ proveth the will ; the defendant, by the confent of the infant, 
1JioiJ.Ab.730. fcileth certain goods, to tlie value of one hundred and forty pounds, 
3. Leon. 143. to the ufc of the infant; and. If tliis were adniiniftnition ? they 
Kciiw. 51.^ pray the difcretion of the Court. 

i.chancCaf. Tredway moved for the plaintiff^, that this is an adminiftra- 
a.^Tcnn Rep. *^^" » ^°^ although an infant may be an executor, yet he muft do 
ji^j. * things as an executor: but it is not found that the goods were 

fold in execution of the will ; for then it would not be an admi- 
llration in the defendant, i. £/rz, Dyer^ 166. 9. Eli%. Dyer^ 2^5. 
and an infant of the age of thirteen years cannot give his afient 
to the falc of tlie goods. 

Curia contra. For an infant executor is to pay debts, and then 
he muft fell goods to pay them ; for peradventure tlie creditors will 
not ftav, nor take goods for their deots 2 and therefore the faie by 
the infant himfelf is good : fo is tlie (ale by anotlier, by his con- 
fent ; and when it is no prejudice to the infant, it is witliout 
doubt good ; and here he doing it as a fervant to the infant, it is 
no adminiftration.— And it was adjudged that the plaintiff Aiould 
be barred. 
CAti 26. Laund againft Tucker. 

Onafincby tc "PJECTIONE FIRMiE. It was found by a fpccial vcrdift, 
nant for life, the -Ci ^^^ tenant for life and 7- 5. joined in a fine fur conif. dc droit 
ESi^lve^'ctf ^^^^ ^^^^ ^^' ^° * ftranger, who rendered to J. S. for eighty years. 
aft^his*d«th remainder to tlie tenant for life in fee. Proclamations pafs, and 
fD make claim, the five vears pafs without entry by him in the rcverfion; tenant 
Ante, 220. for life dieth ; the queftion was, If he in the reverfion fhould have 
3. Co. 7«. b. other five years ? — And it was adjudged he Ihould : and fo it was 
Cruifc, 215. adjudged in Som^s Cafe, 7. Eliz. 
a.Bac.Ab.534. ^ ^ ^ '' - an C 

Ca,. a7. Hogg againft Crofs. 

Hilary Tirm, 33. Elix. Roll 685. 
A feoffment to p JECTIONE FlRMiE of a boufe and garden in LwdoHy of tho 
^.ha^ndmrnii' 1-4 ]cafe of onc Rice. It was found by fpecial vcrdid, that 7. 
Ihlfroff^nitfj ^/^^'^^^ ^as thereof feifed in fee, and held it in burgage, and by 
^\iv. livery /cf. ^^^ will devifed it to Margaret his wife for life; and dieth* Jifar^ 
ji>r. ibart^ is garct takcth Rice to hufband, who made the leafc. But they further 
void. found, that the faid J. Warren^ before the making of nis will, 

pT' ^t « "^^^^ * ^^^^ ^f feoffment to G. fVarren his fon, habendum after th« 
• ^^9- 5«5. d^.ath of the faid J. trarren, the feoffor, to the faid G. ff^arren in 
%.Ko. Ab 1066. tail ; and made livery of feifin fecundum fonnam cbartec : and^ If 
3 ^v. 339. anything pallctli by diis? they praved, &c. 

^7^,271. G. Wray, of Lincoln s-Lm, argued for the phintiff, ftat 

riov^^lj.ifio. ^^^^ feoffment was void, and nothing paffcd, and then the will 

;x. Co. 24. 55. «iade afterwards was good-, for when no eftatti is exprefled 

9. Co. i^^ Cro. Jac. 376. Co. Lit. 48. b« o.-'BaJU Ab, J^^^ijt. ^^^wjtfv'ilw^^ii^V «^ 24S- 

Ctib, Ten, 260. Cuwp. ^. 
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the beginning of a deed, but only an implied cftate for life, as ^«* 
re, and by t£c habendum an exprefs cftate is limited, tliis doth ciwii. 
ntroui tlic implied limitation ; and if this be void and repugnant 
law, as it is here, being after the death of the feoffor, all is void : 
t if there be an exprefs limitation in the beginning, if the Afl- 
uium be repugnant, it is void, and the firft is good ; and although 
cry be made, yet it is txtA fecundumformamchartay which is void, 
d lb all is voia ; for it is but the execution of a void deed. And 
is very point was ruled accordingly in Mayns Cafe^ in the court 
wards. — ^Dalton contra. That an cftate for life doth pafs by the 
smifes, and the habendum void. — But all the Justices rcfolved 
5.contrary ; for it appcareth to be die intent of the feoffor, that no 
ate ftiall pafs h^linfiUuro^ viz. after his death, which is againft 
¥ ; and it being all the purport of the deed, nothing fhall pafs 
any other manner ; for nothing (hall pafs bv the prcmifes but 
cording to his intent, which is nothing ; for ne intended not to 
fs die freehold immediately. But if- one grant a term by deed, 
betidum after his death, this doth pafs by the premifes ; for the 
emifes are fufficient to carry it, and the habendum Ihall not utter- 
dcftroy it : but it is otherwifc here, wliere it is to take efFcft by 
nitation of the part)', which is void, and the livery is alfo void to 
ecutc a void deed. — And w^ithotit further argument it was ad- 
dged for the plaintiiF. 

Emott againft Cole. Casi «i, 

£afier term, 33. £//x. Roll 337. 

\EBT upon an obligation made ult^March^ 29. EUz. The condl- a kflee who « 
^ tion was, to perform all covenants, conditions, articles, agree- evidcd in con- 
IWX& and claufes in an indenture bearing the fame date. The defen- ^"»c« of* 
nt pkads the indenture, which was a leafe for years of certain lands \^^^y ^^^ 
d uock of cattle to the defendant and to Tolfry^ rendering twenty met owner •*' " 
unds rent fer annum^ and all the covenants and other claufes the eitate, can- 
it were concerning the land ; and pleads, that long time before the "f^ ^ ^"^ ^ 
for had any thing in it, one C. was fcifed of the land in fee, and a^**^°<^^^ 
knowledged a ftatute to J. S, and that after the leafe made, viz. of the rent, o« 
.May^ 29. El'iz. the conufce fued execution, and all the land an indenture to 
IS delivered in execution (fo they were thereof evifted) ; and that perform cove- 
er the date of the indenture, until execution fued, he and Tolfry "*"^*» **^' *"^ 
d performed all the covenants, conditions, agreements and claufes founan^cc n^' 
the faid indenture. Upon this plea it was demurred in law. — only anfwcr the 
re K LEY, for the plamuff^ took two exceptions tq the pica in bar. — indenturc/iiir- 
rft, The condition was, if the defendant and To^v and their af- fi'^'^'^'^'^b «"<* •• 
n^ perform, &c. And he pleads, that he and Tolfrey l^ad ^ '''"'"^ •'"^• 
rformcd, &c, but (aith not that he and Tdfry and their affigm Cowp.a43. 
d performed, &c. and it may be they had afligned it over. — 
:ond,Thc condition was, if thev perform all the covenants,condi- 
•ns, agreements, articles^ fffr. and when he recited them, he faid 
t which are all the covenants, conditions, agreements and claufes 
the indenture, but leaveth out *' ^/7/V/^j,*' fo hath not pleaded 
rfonnance of the condition. — The matter in law was, If a leafc^ 
made of lands and goods rendering rent, if the land be eviQed, 
lether all the rent rtiall be gone, or there {hall be an apportion- 
mt in regard of the goods ; and fo the non-payment of the por- 
»n for the rent be a forfeiture of the bond. And he faid there 
lU be. an apportionment^ 12 . Hm. 8 . ^/. i i. 2^. Hen« %• Djer ^ ^«^ 
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Emott 'f the goods be evidcd there fhall be an apportionment ; and fo J 
^"^^^ convcrjo. — CuRiA contra in omnihus. Firft exception is not mate- 
rial, for it appcarcth not there is any aflignee, and it Ihall not be 
intended except it be fpecially (hewn, and a l»r is good to a coiii- 
mon i itent. Second exception, *' Agreements'^ is all one with 
" articles ;" and if many words contain one thing in fignification, 
Poft. 607. if he anfwers to them in fubftance, it is good. For the matter in 
law, there fhall be no apportionment, for tlic rent iffucth out of the 
land, and follows it: and fo Wray, Chief Ju/iicc^ faid it hath 
been heretofore adjudged. And it was here adjudged the plaintiff 
fliall be barred. Fide 4. EUz, Dyer^ 212.. £rf 361. 9. Edw. 4. pL i, 
21. £dw. 4. fL2S, & 2g. 

Case 29. Hallct /i^dinjl Payne. 

No atuint lies A TTAINT. — CoKE fheweth to the Court, that in the firft vemrt 
if the jury are of the petit jury, one George Ellmger was returned ; and u{)on 

incomplete. the dijlringas^ Gregory Ellinger was returned, and appeared in the 
Ancc, 222. Jjg^ Qf Q^Qfge Ellinger y and was fworh and tried the matter ; fo the 
trial was by eleven, and then no attaint lieth. — And of this opi- 
nion was THE WHOLE Court : and for tliis caufe the attaint wii 
.ftayed. 

Cas. 30. P^'ig^^^ ^i^'^^'fi Metcalfe. 

A bill «< to be r\ EBT upon a bill of five pounds, which had thcfc words, " to be 
** faid at J pay ^ " paid as I pay my other creditors." The plaintiff d^ fared 
•* wy 0^^^ ^"^^ generally, that he was indebted to him in fivo pountts^- f^henJum 
iLdrcUrcTu^ ^P°" requeft. The defendant demanded Vy^ 'of die bill; and it 
QtifpeciaUy.^^' was entered in h^c verboy and pleads art infufficieiit matter. Upon 
which it was demurred'';' and this exception was to the declaration 
ro. jac, 3x6. £^j. variance from the bill ; for he ought to declare fpecially Ac- 
cording to the bill. — And of this opinion was the who-le Court, 
except Fenner, who was of opinion, that the tvords ** to be paid 
" as he paid his other creditors'* were void, and it Is payable imme- 
diately upon rcqueft ; as 4. Edw. /\.: folvcnd*' to a 'ftrangcr is void. 
But the others held ec9ntra : and it was adjudged for tlie defendbinr. 

Caie 31. . Pendred againjl Chanibers. 

Hilary Term, 33. Eliz. Roll 24. 

. pj" RROR of a judgment given in debt in the court o( piepowders , 

L'iCiude : '^^ Canterbury: The error affigned was. That the plaintiff in I 

withavcrifica- l^^s replication hath not averred his plea, nor in the end of it de- j 

tion. m?nf!cJ his debt and damages. — And for thefec^ufes the judgment ' 

Cowp. $75. wa? rcverfed {a) by Clench and Fenner (Wray aiid Gawdy i 

Pougl. sS. 94. abjentibus). I 

P-439* ^^ gg^ ^jjg ^ ^ ^ /^P„ ^ jg^ ^jjjj ^jpp muft be (hewn for caufe of demurr^. 

^ . Thev faid a court of piepowders may be. b©ld, though not in plin% 

A court oi tie. -J ^ . . , ^1 • • ^ i_ i_ ■ r • -• • j ^i_ r*^ 

f9wienmzy,by mevcatu ovferia; out this is to be by prcfcnption, and the prcfcnp- 
pitfcriptunjbe tion muft DC in the ftilc of the court: ' ' • • 

beld out of a market or fair. x. Lev. 2-73. i. S;iunci. 9??. Cro. Jac. 31}. 

Cas»32. Morris a^^aniH Thomas. 

Hilary Term ,33. H^- Roll 92 . 

The 3i.Hflr. 8..T^RROR of a judgment in JngUfey in eje^ione firmet. And the 

c. 30. extendi IL error afligncd v> as, That tlie venire facias Was, ' quorum qmliba 
judgment vWtn * * 

iatUegr:ifidLSB9n%[gk'Wakt. ^.Ci.^^^^ 
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NriMir foot pounds; whereas die 27. Eliz. c. 6. extends not to *^®U" 
^aksy for it IS only of the courts of tVeJiminJier, and the affifes. TaoMAt, 
To which it was aniwered, that this is no fault at common law; 
for it is for the beneiit of the parties to have the better trial ; and 
f it be, it is helped by the ftatute oi jeofails^ 32. Hen. 8. c. 30. 
For that extends to all coutts of record ; and this judgment was at 
iic grand feffions there in e/eeilone firma. — And of this opinion 
uras THE Court, And affirmed the judgment. 

Calthorp againji Woodward. ^^^ "* 

Trinity Term^ 32. Elix. Roll II 15. 
pRROR of a judgment in debt. The error afligned was, that ^^'''J^'^^' 
*^ ikit venire facias was awarded upon the roll, "Trin, 28. £//2. awarded on ihf 
returnable Mich. 28. i^ 29. Eliz. and the trial was by niji prius^ roU, 
^ Juhj before the return of it ; which is a calling of the jury roft. 159. 
without warrant. — The Court held, that if the vcwrcfaciashzrh 
an ill tejie or an ill return, or is wanting, this is aided by the ftatute 
after vcrdift ; but here it is not wanting, but the jury is taken be- 
fore the return of it, and fo without warrant : and for tliis caufc 
it is ill, and not helped by the ftatute. 

Savery againft Tey. 

Eafter Ttrm^ 33. Eliz. Roll 102. ^^ 

t RROR upon a judgment in debt in Norwich^ upon the 33. Hen. j^ot nitty 'n^ 
■■-' 8. c. 9. for buying of titles* — Firft error. The defendant pleads pood iflue 10 
hot guilty, which is no plea in this aft ion. — But all Tri i: Court ^'^ <^" » P^^al 
beldit good, when the aftion is grounded upon a penal ftatute. '{^'"'^'j^aV^ 

Second Error. The plaintiff demands 50 1. for the value of for i>if!» thsui the 
the land, and the jury find the value 20I. upon which the plaintifr ;'^"^'"«^»»^-^n« 
had judgment to recover one moiety, and the queen the other ^.^^'^'^f"^ ^°'' . 
moiety; and no judgment was tor the reiidue of the 50I. "i:^'*-. ^,3,1 ^j^^^i^pg 
that the plaintiff j?/ in fniferUordid pro falfo cLimore fuo. — Yov this ad damnum it It 
caufe the judgment was reverfed ; but in trefpafs or otlier aftions, othcr-.vife. 
wherein the plaintiff declares ad damnum^ if lefs be found than he ^Y^" ^-*' /^^' 
declares, the plaintiff Ihall not be amerced •, bccaufc the aftion is '^^^ 
grounded upon an uncertainty. Co. j. 61. a. 

1. Roll. 217. Dyer, 75. a. Cro. Car.45?. 3.^0(1.324. 1. Sid. 232. Skin. zCo. 5. Com. Dig. 177. 
t, Bac. Ab. 511. I. Term Rep. B. R. 467. 

Griffin agalnJl Bover. cask 35. 

pRROR to reverfe an outlawry upon judgment. The error was, OitiHwryrcver- 
*--' That the original yK2,% Griffin, and the a///V« GifFiw. — And rc.Uoi v.-iancc 
for this caufe it was reverfed. Ame, 5.. 85.104. 

Hafclip oga'wji Chaplen. c^^^ ^^^ 

Eajler Term, 33. Eliz.. Roll 292. 
TERROR upon a judgment in the common pleas in replevin, G„^r<., if an 
■*-' where the defendant avowed for an rjlray. Error affigned was, avowant fhail 
For that the defendant had return awarded to him with cofts ^nd^^^'^^'^*^*^^^''^ 
damages, whereas no colls or damages are given in this cafe, g^^*^" ^^^^ 
neither by the 7. Hen. 8. c. 4. or 21. Hen, 8. c. 19. for they are 
only in avowries for rent, ferviccs, cuftoms, and damagre-ftafant, \'q^^^ lIT /|* 
to this is out of the ftatutes. But it was aiifvvered, the uatutcs arc i.B^c.Ab.siz/ 
fco be expounded, that the avowant Ihall have coft* aud daoi^agcs as 1. Burr. 406. 
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ivcll in other cafes, as iii thofe recited ; for they arc recited only t^ 
way of example. — But the Court doubted, for damages ait 
penal, and lliail not he taken by equity; and they conceived it 
error, but would advife [a). 

(«) See thif cafe moved a^ain, pofl. 3I9. When the judgment Wat reverftd. 

Ramfey a^atuft Bird fenior and Bird junior. 

A SSUMPSIT. After verdift for the plaintiff, it was alledgcd in 
-^^ arreft of judgment, that the declaration upon the file ftppo* 
feth the promife to be made by Bird fentor only ; but the roll, and 
the record of mji prius^ and all the proceedings afterwards were well 
laid to be by both ; and by examination it appeared, that the 
paper-copy under the hand of the counfellor (which is the firft 
thing that is put into court) was, that the promife was madebj 
both. And the qucftion was. If it might be amended ? And it 
was ftrongly urged that it ought not ; for the file is as the original, 
and is the warrant of the roll, and of all tlie proceedings ; fo that 
if the roll be ill, it may be amended by the file ; but the file is not 
to be amended. And it was laid, it was fo adjudged in this court, 
Trin. 31. jF/zz. Rot, 774. in Grcenway v. Elmcs. 60.8.159.3.161.!). 
But all THE Court (except Fenner) held the contrary, that it 
might be well amended ; for as Brian faith, 10. Hen. 7. pL 25. 
papers are now as records ; fo that when it appeareth that the paper 
declaration is good that the promife was by botli, it is the fault of 
tlie clerk to enter it upon the file to be by one : and fo it was ad* 
judged to be amcHdid^ and the plaintiff had judgment to recover. 

Denncr againji Shacroft. 
A CTION SUR TROVER. In the diflringas jurat' the dcfen- 
-^^^ dant was named Shacraft^ but in Xh^vemrc facias znAMiSat 
other proceedings he was truly named : and this mif-ncmtr wai 
alledged in arreft of judgment. — Wray. The difference here is 
little, and in fomc countries a is founded for ©, and fo is not 
material : and it was awarded to be amended, and the plaintiff 
had judgment. 

Cotton's Cafe. 

A CTION for words. In the vcmrc facias a Juror was returned 
^^ by the name of J, S. of Jbhotfan^ and in the djflringas he was 
returned by tlic name of J, S. of yjbbatfan : and it was awarded to 
be amended. — So in this term htV^ttn A'lor timer and Oger^ a juror 
in the vcmrc facias was iiamed Dc Flu ft \ and in the dtftrmgas JW 
Hurft. And this was alicgded in arreil of judgment, and awarded 
good ; and tlie plaintiff had judgment. 

Ca«4o. Cottingham a^ahifi Grifflrh and Snow, Sheriffs of Briftol. 

If both the 
'•jtnire and the 

^i^'\h^uT^Ty^^^'^ ^" ^"^ ^'*^^ ^^^^^ verdia was alledged in arreft of judgment. 
cannot be — And for this caufe tlie judgment was ftayed ; for it is not aided 

amended. by the ftatute of jeofails: hut if the venire facias or dtjiringas laA 

Foft. 62a. \^,;^x\ light, it had been other^'ife. 
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Gumey and K. Uxor againft Sir Ed. Clere. . Casi 41. 

Trinity Tirm, 33. Elix. Roll 
,EBT upon an obligation made to one P. and to the (aid K. dum '^ * !?"[ ^^^^ 

folafu'it. After verdift it was moved in arrcft of judgment, that wicLuuirtom- 
defendant did plead, that whereas tlie condition of the obliga- mcnt, or a fur- 
1 was, tliat whereas he had by hb deed bearing date at B, &f. render without' 
ntcd a rent of forty marks per annum to the faid P. and K. for ?" ag««ncnt t» 
ir lives, payable at two fcafts, &c. if he accordingly paid the wiSjouj^^^ 
t, that then, &c.; and alledgeth, that he always paid it to the faid and an imieoa 
and K. during the life of P. and to K. after his death, until the grant, fur- 

24. January laft paft ; at which day G. the plaintiff, having ^^^^ «*r <tevi(| 
:rmarried with the faid K. granted the rent to J, S. bfc. and ^^d"?^^^ 
e was taken upon it, quod non conccjfity and found againft the !he mif-join?ng 
indant. — And this was alledged to be no iffue ; for a grant of a i^ aided by 
t is pleaded, but ilo attornment alledged (^) , then the grant is void, 3». WM.8.C.30. 
I an iffue cannot be taken of that which is not; and IVarner^s rhVbe''? ' 
^ was cited to be adjudged in this court, when in an avowry the thecranr^u 
endantprefcribed to have common to one hundred acres of land, fuppofcd'io bt 
plaintiff travcrfed, that he had not common to one hundred acres made. 
3afture. And upon this iffue was joined ; and after verdift, it was 
adged to be no iffue. — Second exception. The venire facias was ^^^* 5^5* 
a wrong village ; for the grant is fuppofed to be made at P. of ^^^\\l ** 
rnt iffuing o.ut of" the manor of P. and the venire facias was of P. 
ere it ought to be of tlie manor of P. Sed non allocatur ; for 

iffue being upon tlie grant, the venire facias Ihall be of the 
:e where the grant is fuppofed to be made. — Third exception, 
e jury aflefled damages to baron ^ndfemcy ratione detent tonis dev 
, where it ought to be only to the baron, Sed non allocatur ; for 

damages fhall be to both. — But the Court doubted of the 
t exception. And it being moved again, Gawdy faid it is aid- ^^^^ ^,g 
by the ftatute oijeofailsy for it is an infufficient pleading : as if poft. ^55. 
lan pleads a furrendcr, and plcadeth not an agreement, this is ;.r.ac. Ab.9r, 
jfficicnt ; bat if iffue be taken upon the furrcnder, and the L^iRaym.oo. 
dicl find it, it is helped: fo to plead a devife of a term, and ^' ^^•"•'*<^' 
weth not the entry by allent of the executor, yet if iffue be 
t\\ upon the devife, and the jury find it, this is aided by the 
utc. -And it was adjudged for the plaintiff. — And Cokk faid 
ras adjudged in Panicrs Cafe in this court, where one pleaded 
mcord, but pleads not fatisfa6Vion ; and iffue is joined, and 
dift againft the defendant; and it was adjudged good, and 
jd by the ftatute. 

(a) Rendered unnccofTary by 4, Ann. c. 16. f. 9. Dougl. 182. 

WcKh a^ahft Upton. Case 41. 

'RESPASS. It was moved in arreft of judgment after verdift, The want of 
that the venire facias and tlie panncl were wanting ; but the v. Z**^- and 
rinfras jurat' and the pannel annexed to it remained. — And this P'^""^' ^^?f^ 
5 adjudged to be helped by the ftatute. Am .75 a% 

Cio. Car. 33S. BuU. N. P. 310. Salk. 47. 3. Bac. Abr. 175. 

Andrews jfj/w^ Kirke. Casi4>. ^ 

^EBT ON A BOND. The condition was to dd\Net tSq K^ri«eA««j. 
quartrrs of wheat. The defendant pleaded \\\ \>^i^ xivax \ifc ^-siXtv^v^^^aL^ 
Jowcd aa idnm.ige from tht dcfcA of hi* own pica, M^-^ i^S* V ^^' '^'^^ ** >Mwi^ 
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l^d delivered thirtv quarters of wheat pending the bill, which th( 
plaintifFhad accepted butfhewtd no deed, &c. Upon this iflbc wai 
taken, that he had not accepted, ^cc. and found for the phintiC 
It was moved that it wa? no pica, fo no iiTuc. — ^But itwas refohtd, 
that it was helped by tiic ilatuto ; and tlie plaintiff had judgment 

tAir 4^ Wood u<^dhtj} Butts, 

tf the defendant TpJECTlONE FIR'^MCr^-Thedeft H dan t pleaded a furrendcrof 
S^oti^'i^n- ^ copyhold by rl^e liand c? Fcf^t. thtn fteward of the toanor. 

tiffiftaward" ^''^^^ ^^^ joined, ABSQj'r. HOC tViat hc was ftcward. — All the 
thcpbiptiff ' Court held this no liiuc: for thctraverfc ought to be general, 
ought to tia- that he did not fiirrender ; for if he were not fleward, the funen- 
irerfcthcfurrcn- j^j. j^ ^,q;j . f^ ^f^ furrcndcr pleaded into the liand of the tenanti 
PfoTr^lVmg ?f tJ^c manor. And it was held by thk Court, that where iflb^ 
iiwai not his is taken upon a furrendcr, it fh:ill be tried wliere it was alledged to 
ilcwaid. be done, and not where the manor is, of which the copyhold n 

Moor, 539.5-4. boldcn : and in the principal cafe, a rcplcaJcr was awarded, 

6. Co. 24. Crc*Car. 6i. 105. 586. Vaugh. 10.56. Lut. 1630. 

c^* 46. BraG<lini aj^ahijl Bifliop. 

Afaft alledged A SSUMPSIT. The piaintifF ibcwed, that whereas the defcA- 

Ina hundrcdor XI ^^^^ ^^ Lonfloft, in JL'ardA de Cheat, was obliged to 7.S. thcde- 

a ward only IS /. , . - ' . , 1 '^i • -/r- ^ i 1 ■* « 

had ; ic mufl icndant, in conhdcration tiiat the piriintitt would give, &c. at 
be the county j Louden^ in war da pr^dJi^fd^ fitpff^ A ^ff^^^pfi^' Upon non afftanfjit 
and the pari rh, pleaded, the vntue was ic pajochia de jircubus in warda de Cheap i 
haniict,o^ place ^j^ercas there was iio parilh mentioned before in the count. And 
firithm the lams. , . ^ hji ^l^-j ^ 1 

this matter was ailedj;cd m arrdt of judgment, and exceptioa 

^^^^'c' c ^**^'-'^ ^o ^^^c covint, tiiat the promife was laid in a xvard^ and not 
<^.Com!Dig.io. ^^ ^ parifli vvithin the ward, as it ought to be, 7. Hen. 6. pi. ^. 
Wards in London nrc as hundreds in the coiintry, and the panih 
as the town ; and as -^.xy afi cannot be laid to be done in the 
hundred, fo it cannot he in a ward. — Wray, Chief Juftice. An 
affumpjit or other matter is ufcd to be laid in a parifh ; and it hath 
been ruled, if the trial be in another pari fli, it is ill,— Gawdy, 
JuJiJce^ agreed, 7. tdcn. 4. />/. 13. a vemre facias may be of a town, 
pariih, manor, or otiicr place known, but not of a city, county, 
or ward : and this is not helped by the ftatute of 18. £ltz, c. 14. 
And fo was the opinion of the wholk Court, and that the 
piaintifF cannot have a ventre facias de novo^ btit mud begin again; 
for t!ie fault was in his count, and not by the award of tlie Court 
only {a). 

(«) Irut now the si. Jac. i. c. 13, gives tvmty. And the 4. & j.of Ann. c. r6. ui 
aid after vcrdidV where liic viyu is awarded civil fuits, and 24.000.2. c. iS. in penal 
A out of too njany, or tio few ^/j^^ * in the adions, direA that every v^r» /^«cf a r (hall 

•ounrv nanncd. The .'6. & 17. Car. 2. c. 8. be a%vard^.'d from the body of the county in 
foes lurtlicr, and rurts the ci/k^^v h.iUy if which the aflion is tiiahle. See Harg. C(k 
the caule was trisd by a jury of the^»e/>rr Lit. 125. a. n. [:]. 

Hhw 47. Horfeman agtwifi Johnfon. 

On an ifl^ie HPRKSPASS. Thc ifiue was, if the manors of Perton and Great 
twhetherthenia- •*' IJafdy wcie holden of the honor of Ewelme ; and theveniri 
iS^^f **J /^/a.J.^ v.iis of one nr^unor only. — ^And for this caufe it was ruled 
i^n^TcfB^ihc^^ be ill ; and thc plaintiff taketli a venire facias de novo of both thc 
^tnin it.urt be manors, and thc ilfiie was tried tor h«n.— Coke and Takfield 

lBt9Cf^ bQth msaiw^, I'oU. 468. 3. L'ac Aljr. 274, 

alkdgel 
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tlledged in arrcft of judgment, that the vmWe facias was not well Hob$ima» 
awarded, but that judgment oujjht to be given, quod quer ens nihil ^^**'V> 
capiat per billam \ for it is a mil -trial, and a venire facias de novo J°*^* ^ 
^as not to be awarded, but for the fame jury, or where the verdift 
is not well examined ; and the firft verdiit is here entered, and 
the writ filed \ fo there fliaJi be two verdifts of record for the fame 
diing, and both fuJI. But it bein^ moved again, TH« CoURT 
bpid u to be good^ and die plaintiff had judgment. 

Ford again ft Brooke. Case ^t. 

A CTION for caUing him a ** perjured pcrfon," at D, in Effcx. ^^^^'^^^^^^^ 
•^'^ The defendant juftified, for that the plaintiff was perjured ^^,)^^Jj^^j| ,^ 
in his anfwer in dianccry at U^r/lminJIcrj in the county oi Middle- where the jofti. 
fexy and fo juftifietli tlie words at />. The plaintiff replied, de fication arifcs, 
injuria fua propria.— The venire faiUi^ by the award of the Court ^^^' 4^^- 
w^ dir^ded to the fhcrifFs o\ Afiddfe/ix y for tile juftific^tiou i. Vern. n. 
vifeth there, and the words were confeilcd. '• ^^^^^ *^^' 

The Queen again/! Hairis. Ca»e 49. 

INFORMATION upon tlie 5. Edw. 6. c. 7. for buying of wools Another infor- 

-* contrary to that ftatute. The defendant pleaded as to all, ex- maiiontonha 

ccpt fifty ftonc of wool, not guilty ; and as to the titty ftone he ^^'"*^^5f*"*^^ 

pleads, that tlicre is u\ information depending againft him' for it b^'^calkd i^' 

m tlic common pleas, at the fuit of Leivis; and avers, that they abaiemcni to an 

arc for the fame offence ; and demands judgment, if as to tliem he iniormation jiH 

ihall be put to anfwer. And lipon this it was demurred in law. '"*• 

'^ ^ Port. 325. 

It was ai]gned b^ Godfrk y and Atkinson/ot the queen, that x.Ron.Rep.49, 

it is no plea; for it is not alledged, that any wiit or procefs is 2. Hawk, c.26, 

fued out upon die information, and then it cannot be faid to be ''• ^3- Sed vido 

depending, 7. Ben, 6. pL 6.' 10. Edw, 4, />/. ij.— Secondly, The ^^j,^^/* '* 

information here fuppofeth the buying of the wool to be the ,j*^' ^^'^' 

20. Nov. ji. E(ix. a,nd the felling to be 6. A/uy^ tlie faine year ; Hob. 13S 299,. 

and the Jntormation in the common plc.^ fuppofeth the felling to be SaHt. (9, 

the 6. Jufyy 31. Eliz, fo cannot be intended the fame offence: and 

;iltliough tl\e defendant hath averred it to the Court to be for the 

fame offence, yet tlie avenncnt i>* not material, when it appearcth 

to the Court it cannot be fo, being at fcveral days. 

But all THE Court, except Qawhy, held the plea good. For Cr*>. jao,^ 
they faid, that immediaiely when the infonnation is brought into Ouogl 1 
courts it is entered upon record : ^d this containeth all the fub- 3- ^**"^« 
fiance of the matter, and in this point is not like other writs ; 
and therefor^ (hall be faid to be immediately depending, although 
np writ or procefs is fued upon it : and tiiis appeareth by the ex- 
pr^fs words of tlie ftatiue of 18, ^V/z. c. 14. — Secondly, It is a good 
plea with an averment ; for otlierwife, by the falfc fiippofalot the 
day, when the offence is coipmitted, the defendant fhajl be put to 
Rouble trouble, But Gawdy doubted of thefe matters. — Yet at 
another day, it being again moved, the plea wa^ adjudged fuf-* 
^Okm ; ai^d it was adjudged for the dcfcndi^nt^ 

S 3 Kockwoo4 
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Casz 50. Rockwood againft Feafar. 

A plea which A CTION of trover iii Lor. Jon. The defendant pleaded, th«t 
*^"d^*^h*"** '^"5 ^""^ beiore the convcrfion fuppofcd to be, J.S. was 

pU;mU •! title poflcflcd of tliefe goods, as of his own goods, at B. in Norfolk \ 
is good, though and that he before the conveilion fuppofed did cafually lofe tbem, 
the matter may and they came to the hand of J, Palmer by trover, who gave them 
be given in evi- ^^ ^j^^ plaintiff, who ioft tliem m London \ and the defendant found 
^wlwaUffue. ^^^^^y ^nd afterward did convert them to his own ufe^bv the cora- 
Scd*^vicic Latch, mand of the faid J. S. as it was lawful for hira to <fo. It was 
185. Ant. 146. moved, that this is no plea, for it amounts to the general iflue.— r 
Poit. 555. But all THE Justices held it a good plea; for it confefleth the 
3. Lev. 41. pofleffion and property in the plaintiff, againft all but the lawful 
1. saik. 3;4. owner. — Not a. This plea was devifed by Coke to alter the trial. 

1. Salk. 654. 

Case 51. Wood iigdlnft Hamftcad. 

To trefpafton 'TRESPASS for taking the cattle of the plaintifF. The dcfen- 
* diiirefs for ^ dant pleaded, that he was feifed of the land in which, &c. and 
h was bch!nd*^ let it to j1. rendering rent at the feaft of Eafter j and if it bne arrear 
iyThcfpace"in- ^^ ^^^^ ^^^^ ^^^^ ^'^^ ^^^^ ^^Y^ aftcr, that he might re-enter ; and 
ftead of afur faitii, at tlie feaft of Eajicr^ in the year of, &c. the rent was behind, 
a fpaccjof fo and by the fpace of ten days after; and thereupon he re-entered 
many days, it ^^d diftrained the cattle, damage-feafant. And upon this it was 
Ani, 88. demurred.— Firft, That he faith he let to J. but faith not virtute 

cujus he entered and was pofleflTcd ; for it may be the leilbr did not 

Dou fT*'^' ^^^^^ ^^^ pofTeffion, and then no rent is due. — Secondly, That he 

o"K'4 3«434* f.jj^j j^^ j.^j^^. ^^^ behind hy the fpace of ten days, where it fhould 

be aftcr the fpace of ten days ; as in Bronfiing f. Btjhn^ Plow. 

Com.f. 3. there is no mention of the day and year of the leafe^ 

but fpac . icft forthcm.— For thefe caufcs, and principally for the 

fccond, it was adjudged for tlie plaintifF. 

Case 5s. Dr. Hunt's Cafe. 

Thcfpiritual \X^' "^^ indifted, that whereas by the law of the land no pcrfoii 
couRcannotad- *■ ^ is to be cited into the fpiritual court to take any oath, out ini 
miniftciiheoaih ^ afcs (:' matrimony and teftani.ntary; tliat he, being conmiiflary of 
wh^ThcmL ^--"^ arcl'Jca/on oi Norfolk, had caufed J. BodmgUy to be fummon- 
teris within " ^^ ^^ lij } ear btforc him at a place, &c. to compel him to take an 
their jurifdic- o?.th conccrninE; iiicontincncy, which touched himfelf, againft his 
tion,and ihs will («). — Vv RAV. Tiiis caufe was referred to the Lord Ander- 
''rev'ioun^*'!^" SON, ::nd the i.ord Chief j^aron, and to myfelf, to certify if the 
fcnted." ^ ^^' minill iiie of tins oath be againll the law. And we certified in 
Ante, ;ioi. tliis ruinncr: Where the knowledge of the matter did belong to 
a. Inft. 657. f^»c court ciiriftian, they may proceed according to the civil la' v. — 
Hard. 364. Gavd\. Tlic cath ciimiot be mi nift red to the party, but where 

Cro. J..C. 3S£. t c v>l:liicc is prcfentcd firft bv two men, ^luodfutt concefJum\ and it 

Hob %i,, .^, .,g ^-^jj jj ^^^^ ^Q jj^ j^j^^ ^^^^^ 

Salk. 550. ' 

Cirange, 80. Buucs, 45. 5. Com. Dig. 4.80. 3.01.00111.101,447. 

(«} See 13. Car. 3. c. u*. by which t r ath a offelo is aboG/hed. 

Michadnyrt 
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Elmer et Uxor a^ainft Thacker. Ca$e i, 

UOD EI DEFORCE AT of lands, of which the wife was ^^^Undtfnrc^e^ 
^ tenant in dower The defendant pleaded a recovery againft dws noi lie up^ 
wife, dum foia fuity in a writ of walie by nihil dtcit ; and that on f recow^y by 
rcieafed tlie damages, and had judgment to recover ^^^ ^^^'^ ^|^^ |^ 
d. The demandants repJicd null wajle fait, and fo would avoid covcry'''oy dcT 
recovery; and tliercupon the tenant demurred.— After argu- uuit before ap» 
It hy the ferjeants, all'THE Jltstices delivered their opinions, pcarancc. 
t tins writ lieth not upon a recovery by nihil dicit ; for the fta- 
' («) doth not give this writ but upon a recovery by default, 
ich is intended before appearance ; but this is upon a yuhil dicit^ ^ j^^^^ 
ich is no default, but as a departure in contempt of court, or 
icr a confeffion of the aftion, and a not denying of the wallc ; 
in this cafe the waftc is confeffed,. and no writ Ihall be awards 

enquire of the wafte, but only of the damages. This judgment 

waji by her own affcnt, for that fhc will not plead ; and the Ante, 1%. 
art takes it as her acknowledgmer^t, th^t fhc hatli nothing to 
id againft it ; and the flatutc that is mad^ only for her benefit, 

to relieve her againft her default, ftuiU not relieve her againft 

contempt, or rather her own aft. And whereas it wj^s faid, 
t a nihil dicit is taken as a default, for a receipt Ih^tll be by a ter- 
r or feme -covert after a fuhil did:, as 9. Edu/> 4. M37. is ; and 
t a receipt fhall be by ^ifcmc after a writ of enquiry of wafte, 

returned, and the wafte inquired, that it is not like to this 
: ; for the ftatute that giveth receipt is for the benefit of a 
nger, that tiiey fhall not lofc their right by the default or 
ligence of the party that v/as to pk-ad ; ;u>d (o a nihil diclt^ or 
iult, is all one to them. But here this flatutc is for the relief 
tlie party againft whom judgment is given by dci^ult> and fo 

not like. And this is not a judgment by dcfkult, but 
ler a departure in contempt of court, or a nient dcdlrty or quajl 
mfeffion of the aftion ; whicli is proved, as Peri am faid, by 

cafes in C^mnunC et Dyer^ that in a debt againft the heir, if 
gmcnt be upon a nihil dicit againft him, execution fhall be 
inft him of his own land : for in a manner ho contciieth tliat 
is chargeable, and hath aflbts. And Anderson and Periam 

1 ftronglv, that if judgment had been given by dd&iult in wafVe, 
t upon fuch a recovery a quod ei deforceat did lie, efpccially m 

ca(lc, when the damages are releaf^ ; and fo the wafte is not 
nd by inoueft. Wynpham (contra^ as to tliis point. Butii^ 

principal caufe, they all refolved utfupra ; and it was there-^ 
•n adjudged For the defendant* Vi4i X^vE^* 3^- *^ HJtQi «^ Ac^. 
irfw//' ^. <7^, Z/V. 555. a, b, 
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c>^" *• The Sheriffs of Glo:icefter's Cafe. 

^Yfyi^^lr T^'I'OR^IATIO\ upon the 2^. Eliz. c. 4. againft them foi 

cjc-'ui'ir.^Turir- taking above twelve pence in the pound for executing prooefs 

m'nti. V ven in upon a judc;ment in the common pk-as. The defendants pleaded 

anyo.'jit> tx. tl.e /vi/'/^ in tlic ftatute, wJierd;! all cities and coq>oratioiis and 

ctpttiiofecf tlicii oihctrs arc excepted. I'pon which it was dennirred. For 

cii.c* and OwEN, /irjainiy mo\ui, that this prov':h- extended oniv for fcrvimr 

towns cofpo- r '-'.-'' .', A ' , - o 

rate &c. ^* executions upon lud^mcTirs m the;r courts, but not upon 

jj ' ^ executions of judgments in otlicr courts ; and fo it may be 

Mcor,^i%. colledcd by the pieamWe and body of the act. — But all the 

Latch. 19. Cor/RT centra. For it ftiail be expounded as well for fcrving exc- 

Palmcr, 410. cutions upon iuci;;;mcnts in other courts, as in their own courts. 

Saik. 331. ^„j whereas it v. as objcftcd, that the count)* of the city of 

-^mJ7^'- (iljuceficr extends four or five miles further tlian the citv, and that 

«. Med. 97, J ... - •i«i ' i-t 

1. Cr. 287. "^is execution was not m tlie city, bur withm the county ot the 
».Ld. Raym. citv; and fo it is not within the ;>rcz7^; the Court fald, if it 
**'=• had Ixrcn fo pleaded, peradvcnture it fliould be othcrwife; but as it 

*• ^^^^ ^^ is pleaded, it appears not to the Court : and thereupon it was ad- 
^^^* judged for the defendant. 

Caie 3. Biifli a^ainjl Redgelcy. 

Uponabondto "PVERT upon an obligation. The condition was, to lave tho 
favc the plaintiff 1^ plaintiff harmlcfs againft J. Robinlon of oile obligation. The 
dl^fi^!!d^thc' defendant rleadcd mu dumwji.atus. Plaintiff replied, tliat Robin' 
moment jut^jj. A'' had fued him to the ixijnit ; and then he appeared, and the 
mcnt is given ; Hiid Kchr^.fcn had judgment to recover ?gainft him, upon the 
and thcdefen- obligation ct ijjint damniiied. The defendant rejoins, that he him- 
^^%^t""^? felf liad retained an attorney for tlic plaintiff on the faid fuit,and 
ty by a^urr"- ' ^^^^ plaintiff v.as at no expences, nor was arretted upon it, nor 
qu.nt payment l'''^ j^oods or lands fcizcd ; and that after the judgment he wa^ 
ci tht ck'bt. not dami'iificd. Upon tliis the plaintiff demurred. — And all the 
Aril', r-j. Cotkt rcO>lved for the plniT*tifr, for tli at immediately upon ilic 
^'*- 3''J5« jucljimcnt given, he was damnified ; for his body, goods, and land 
5. Co. 24. a. are Vv.hW to tl:e execution : and if he afterwards alieneth his land, 
3. Vent. 36. he cannot !)y n-aion of thi? judgment warrant it to be free of in- 
Owt , 19. cumhrarjce- ; To that by the very judgment he is damnified ; and if 
cio ji*c. zSS. ^''^' t^^f<^"<^'^'^f ^*^"r the judgment hatTpaid the debt, it would not 
j^r. ' * ferye, for he w.is damiiiiled before. 
"Velv. 207. ft. i?ul.t 94. 105. 2. Tv-r-n, Rep. 3S1<. 

Caie 4 . Ercv/llcr LV^ai>i(i Sir Thomas Parrot. 

Drht d.-c-s nor nT^ME cafc was, Leficc for life makes a leafe for years, rendering 
lie fur icniiipon I rent, and after furrcnders to tlie leflbr upon condition. The 
an expired Jcifc. j^.|-^.^ f^^ y^^,.., ,.;^^.j, ^ j^^... i^^^-^ f^^ ^.^^^^ ^f ^j^^ Itil^OT ', the leffcc 

* ^*^' ior lifL" perio. n^etl: t'.c condition, and puts out the Icfiec for vears, 
•■^°*'';;^37- who re entus ; and the Iclfec for life brings debt for the iirli rent 
3. ac...b.4Li. j.^i^.^^^.j _.. ,\,,(] Y\\\rx\ it doth not lie ; for tlie leafe out of which it 
was refcrved, is go;\eand determined. 

Case 5. Offcly (IO(U?lfi Bat. 

F.a,9t:r 1 erm^ 33. Elix, Roll ^oy 
Cc.-.iifccof ji ' I ^HE cafe wa*^, ^J-^nufec of a fine of a rcverfion before attom* 
fim-ca»Mu,t(''f- i mcnt (c/) ''utts* the lefTee, and makes a feoffment. The 
torlTmcnl' ' "^' '^^^^-C ic-en'crr, and the fe-fTee difl rains for the rent.— Pur.iAU 
Fon.7'i[ ^"^' Wynomam hi?, f'>.»r he could not diflrain no more than 
Owen "1 ^^^ Icoflbr lim K'\f bofoic ^xioT^twtvvX.. Vidt Cq. j. 113. a* 

«. And, I J. («) Aiiwwnca\uu?;« Tt\^A«cA%»aB;^ V,*^ ^ 



^chaclmas Term, 33. and 34. EUz. In C. B, i^S 

Scriven againfi Prince. CAt« 6. 

JPORMEDON of three mefluages and certain acres of land. For Execution of a 
^'* part of the acres of land they were at iffuc ; and found for the T"^ o^poflfcf- 
■ Amaiidajit ; and as to the rcfidue of the acres tlie tenant vouched, p^ .4- 
For the mefluages they were at iffue upon ^ non-tenure pleaded ; 
and the jury found he w^s tenant of one of the mefluages, and not Cm jac. 113, 
of the other ; but fhewpth not of which in certain. — TheCourt '• ®"""* '39- 
hdd, that for the acres, and the houfe of which the verdift is ^"8*-473» 
fbund, the plain tifi^ may havp judgment j and a writ to the fheriff^ 
to deliver feifin ; and the plaintiff at his peril is to fhcw to the 
fheriff what meflTuage it was the jury did intend, for the jury is 
not tied to fet bounds to it; and he need not flay for his judg-s 
i^nt till the voucher be determined. 



Michaelmas Tei;m, 

38. and 39. Eliz. In the Exchequer^ 

5/r Roger Manwood, ir«/. Chief Baron, 

Edward Flowerdcw, E/q. -| 

Thomas Gent, E/q. I Barons^ 

Matthew Ewens, Efj. j 



The Qne^n againjl Fairclough, Case %. 

"INFORMATION in nature of an aftion of trefpafs, for taking Prorogativc, 
-■• and cutting certain trees of which the queen was poffeflcd. The 3. Lcon.140. 
cafe upon fpecial vcrdift was this ; jindreas de Lowcy and twelve HaieonFiti, 
others were pofleflcd of divers trees by the grant of the owner of 3*- 
tiie foil; aiid the i^^A Jndreas for and in iatisfaftion of a. debt [:j^°^* ^^^J 7* 
which he did owe to the queen, affigned to her by deed inroUed all Gouidf.^or 
the trees. 1 he queftion was, If the queen Ihould have, by tliis Hardrcsid. 
aflignment, all thq trees? 8. Edw. 4. pL 24. 19. Hen. 6. pi. 47. 40- 
Comment. 243. ^ 323.— Coke /or the defendant did agree, that '^•- ^^^ 7* '*'•. 
where the queen came to an entire tiling by aft in law, as attainder ^' ' ^^' 
or other aft in law, flie, by her prerogative, (hall have the whole; 
but where (he comcth to have part otthe chattel by tlie grant of a 
common perfon, he by his grant Ihall not prejudice his com- 
panion ; and therefore ni that cafe the queen fhall not have her 
prerogative, ^lare of this d^cnnce. — The Barons did not fpeak 
to the cafe, but they faid it was ftrong againft the defendant ; and 
tlicy gave him day to take advice, if he could fay any other 
flutter. ' I 

'^ •• TK% 



a6« 



Case a. 

Lapds of a enm- 
fir extended ac 
a certain Aim 
fir aim, by the 
(executors of tlic 
fmiifi€^ are not 
liable to dif- 
chargearecogni. 
zance by the 
Cune comufoTj 



vhichhascomp the queen, 

to the king by an 
^uthwry of 



' Michaelmas Temi, 33, and 34. Eliz. In B« CL' 

Tlic Queen agabift Wall and Green. 

CCiRR FACIAS. The cafe was, % S. was bound to Gnm in 
^ a llatut;; of 400 1. and his land extended for this debt, and de- 
livered in execution at the vahie of ^1. ptr amtum. He was alfo 
bound in a ftatutc to J. D, who afligned it to the queei) for his 
debt ; and thereupon an extendi facias being awarded, it was found 
that the land delivered to (ireen in extent was worth 12\. fer 
annum ; and thereupon a fare facias was awarded againil diem to 
anfwer the furplufage of the profits above die faid five pounds to 
The qucftion was. If it were duly ^warded ' 



I 



Manwood and all the Barons lipid it was, for it b^ing found 
another «»«/«#, ^^^^ \\\i:xt was a furpKifrigc above that which would fervc a com-? 
/ifiaj'agsanft ^^^^ pcrfou, thc quccn Jhall have it by her prerogatvivc. 



tlie executors of 
the conufor,al' 
Chough it ap. 
pear that the 
lands yield ^ 
Curp)QS. 



Glanvil, /WyVrt;/;. I wil{ pkad this at all pcpL — C^^^l^, AxkJ 

you Ihall have a Ihort rule. 



•. Com. Dif. 

♦46- H^i 



I 



Not A. Afterwards ^1 this matter, was pleaded upon thc 
fcirc facias ; and the cafe was this : A recognizance of icocl. 
was acknowledged by J. S, to Comb, 20. Eliz. and afterwards 
26. £/;2. the faid J, S. was bound in a recognizance to 
Afabb in lOOOl. 27. Eliz. ffa/I and Green ^ecutors of Ctmi 
fucd execution of thc firft recognizance, and the l^d of the 
conufor was extended at 2Crl. per awtum. Afterwards AfaU was 
oudawed, by which tlie recognizance to huii came to the queen ; an4 
procefs of extent iflTucd for thc queen, and it was found that the 
conufor had nothiJig but thc land extended by fFaU and Giatt; 
and that it was worth (above the twenty poxuids it was extended 
at) 40 1. per ammm : and hereupon fcire facias was awarded againft 
If 'all and Green to anfwer the queen for the furplufage above thc 
yearly value that the extent was ; and they pleaded their firfk ex- 
tent ny inquifition ; and that they were not yet fatisfied. And here- 
vpon It was demurred, which did depend till ATtch. 38, & 39. Eli%. 
And tiien it being moved by KiNtisMiLL,yj;yV^yr^, 

Peri AM, Chief Baron^ and, E wens, Puifnt Baron^ held clearly, 
that the queen fhall not haveajiy furplufage; for by die extent tticy 
had an intereft and term in the land, which ihall not be di- 
veftcd by the finding of the furplufage afterwards : and thc value is 
not material ; for though it be now of fo great a value, yet it may 
be before the time of the extent incurred, it will be of a lefler va- 
lue ; and the conufee is to bear thc hazard : and thc queen hath 
no iucli prerogative to divcft it from die fubjeft, it being lawfully 
vefled in him, efpecially this debt accruing to thc queen by a 
common perfon. — But CLERKE,/ff^w^/J?a/"c«, held ftrongly the con- 
trary ; for it is the queen's prerogative to be fatisfied ot her debt 
by any means ; and it is no mifchief to the conufee, for he fhal| 
have as much anfwcred to him, as the land is extended at.— Bui 
judgment was given for die defendants that they ^oui4 ^ ^'^ 
charged. 

By 7. Jac. I. c. 15. no debt (hall be afligned to tlie Ipng vhich was not cd^naQi doe l«i 
\f\\ debtor or aceo^ntanc^ 



Hilary Term, 

34. Eliz, In the Queen's Bench, 

iS^ Chriftopher Wray,. Knt, Chief Jtfjitce, 
• Sir Francis Gawdy, Knt, 1 

John Clench, Efq. ' | Juftices, 

Edward Penner, Efq. J 

Sir John Popham, Knt. Attorney General. 
Sir Thomas Egertpn, Knt. Solicitor Geperal^ 



^ 



Pollard againft Lock. Gai» u 

Jrinity Term, 3 1 . £//«. Roll 8 1 0. 

NFORMATION upon the 5. EHz, c. o. for perjury. And An ambiguity 
declares, that whereas J, R. brought tre(pafs agajnft him, and »" ^ criminal 
he pleaded not guilty, and the plaintifF intitlcd himfelf by a JJJ^u^^'b^ 
fment of the land, he fhewcd a court- roll held before J. dcar^^in- 
CKE, Gent, which proved it was copyhold ; frtgdlef ]. Locke tcndmcnt. 
9 ^epofuiti " that he w^s not ftev^^rd at that time," ubl revera Ante, 117. 
was then fteward, whereby the verdift pafled againft him, &c. 
tv verdia, it was alledged in arreft of judgment, that the de- *'^*^*P*5»3- 
ation is infufficient, for here arc two J. Lockes mentioned, 
the defendant, and J, Locke fteward, and fo may be intended 
ther man: and when it is hid pnpdUV J, Locke depofuity this 
1 be intended to refer to him that was laft named, and not to 
defendant ; and every declaration ought to be certain, and fhall 
be taken by intendment. — And for this caufe it was adjudged 
tlie defendant. Fide 10. Hen. 7. pL 5. B. 5. Hen. 5. pL 8. 
■dw, 6. £). JO. 2}. Hen. J. ^o. B. 

Wing againjl Earle. Caik 2. 

f^ide Antti Page 258. Cafe 3. 

■IE cafe was again moved. — Gawdy faid, The ftatute is pri- Miles (hall bet 
vate, and not being pleaded the Court is to take no notice of »ccording to 
md fo the other matter came not in queftion : yet he held, ^"5^^^ 
a mile (hall be accounted according to the EngUJh form, and geom'arica"^^ 
according to the geometrical computation. And if one fells compuutioo. 
, and is obliged that it containcth twenty acres, this fhall be Ante, iia, 
rding to tlic law, and not according to tlie cullom of the 
itry. 

EKNER. If the queftion had been upon the ftatute, the niiles 
be xronftrued accc;? ding to the ufual ways for carriages ; but 
1 the condition, if it be within four miles ary way, ihe con- 
n i» hioiwpUf'r'Whcrefore it was adjudged for t**c plaiutiif. 

Pcndlcbary 



ayd Hilary Term, '34. EUz. In B. R. 

LoiD Vaox*i The qucftion was, If this remainder be good ? and if it be, When 
Case. ^ fhould commence in him, if before his t\\A age ? 

By all THE Justices, the remainder is good , for although his 
coming to his full age, or from beyond fe?., be uncertain, yet his 
death is certain, and fg it doth not meeriy depend upon uncer- 
tainties. 4. A'/ar, Dyery 142. ji, dcvifetli to j-hke his wife for 
(*)3. Lecn. 82. lift^, Ji tarn d.u fola ilxerit^ and after her marriage or death, the 
3. Leon. iSz. remainder over, it is admitted a good rciminder, 13. £//js. 300. [a\ 
3, Cr. 20. ^nd they agreed the daughters had an cllate for their lives con- 
P3f«r, .4*. ditionally. 3. ^//: 9. 1 1 . ^ 8. 

V^' VihW Chief Ju/l'i':ey faid, that tlic words disjunftive {or die) 
being in the end ot the fcntcncc, make the copulatives before to be 
disjunftivcs ; fo tliat if one of them be accomplifhed, the remain- 
der doth veft : and he was induced to it by Truepenny's Cafe in 
the common picas, 31. £/;2. where the cafe was, The hufband 
made a leafe for years, if he and his wife or aay child of their 
bodies (hall fo long live ; the wife dieth ; and it was adjudged that 
the leafe continued ; for the disjundive that came laft made the 
copulatives before to be of the fame nature ; and judgment was 
given in the principal cafe accordingly. And afterwards a writ 
of error was brought in the exchequer-chamber; and it was ended 
by compofirion. 

Not A. Gawdy faid, that if a leafe be made to one until Jl. 

Cometh to his age of twenty-one years, and then it Hiall remain 

over to another, this is a void remainder ; and it is not like a leafe 

for years, the remainder over. But Fenner and the; other 

Jl'stices were of tlie contrary opinion in that cafe. 

Akafetotwo NOTA. The Cufc of Truepenny cited before, was between Bald" 

for years if they w'm and Coke, and it was thus : -^. having an Intent to mari-y A 

•r any iffuc of one of the friends of J, and for the preferment of B. made a leafe 

lil'*"cw!i!i"fes ^°^' ^"^ ^' ^^^' ^^^^yycsrs, if y/. and B. or any iflue of their 

duringTheTufT bodics fo long livc : and it wj^s adjudged that the leafe doth con- 

of thefurvitor. tinue as long as any of them live, for fo was the intent of the 

Owen C2 parties. And Anderson commanded Nelson tU prpthonotary to 

3. Leon. 74. enter upon the record, that the leafe continued fo long as any of 

I. And. 161. tliem live. Hde Co. Lit, 225. a. 

Co. Lit. 225. Moor, 239. 372. Goldf. 71. Dalif. 1. Cro. Jac. 71. 1. WUf. 262. I. Bac. Abr. 
431. 4.. Bac. Abr. 309. 

Case 12. Ridgclcy agahifi the Hundred of Warrington. 
The hundred is A CTION upon the ftatute of hue and cry Upon the evidence 

mfi^rablc for a Xl j^ ^.^g J^^JJ \yy AnDERSON and all THE JUSTICES, that 

^ijjJJ^i^jJJIy whereas the ftatute fpeaks of robberies done in the day before 
time of the night night, yet if a robbery be committed in the morning before day, 

in whi«h men or in the evening after the day, in any time of the night 

commonly j^ which men ufe commonly to travel, that the hundred is an- 

PoO. 954. f^yerable for it ; but if it be at twelve or one of the clock in the 

^^ night, at which time every one is intended to be in bed, the hun- 

7. Co. 6. b. dred is not anfwerable for the robbery. 

Cro. Jac. ic6. x. Sid. 263. i. And. 159, Stiles, 233. 2. Hawk. P. C 117. Wood's Inft. 364* 

Case 13. OgncH's Cafe. 

TtLw^maU "" TRESPASS. The cafe was upon fpecial verdift, jthat a termor 
bjvttrefpifsfor bchig Outlawed for fdonv, ^Tiaiated liis term and intereft to 
thepro/iia received between the affi^ment aud \ivt r^Nti^« ^'S^aiV V^^« "^W"^* v^ Ka^.^C&» 
i. Lev. 4^. s. Vtr, 313. 13, Co, 10. 21. 



iailary terrti, 34. £liz. In 6. tt; £>i 

the plaintitfi who is put out by J: S and afterwards the outlawry \i Ocm. ti*» 
rcvcrfcd ; and the plaintiff brought trcfpafs for the profits taken ^^^^ 
between the outlawry reverfed arid the affignmcnt. And the 
queftion was. If the aaion did lie ? for that during that time the 
queen had the intereft, and the affignee had no right. — And it was 
adjudged for the plaintiff; for by the rev^rfdl, it is as if no out-* 
bwry liad been ; and there is no record of it. 

Johns againfi Philips, Case ^ 

Micbadmas Term, 33 . U 34. Eliz: Roll 2 Idl • 

t ECOND DELIVERANCE. The cafe was, A woman made Attonnncnt to4 
^ a leafe for life, and afterwards granted the rcverfion for 1000 JjJJ^jf *^!^!j^ 
years ; and before attornment fhe takes J- S, to hulband, and ^^1,^? 
afterwards the tenant attorned to the grantee. Co. Lit 310. hk 

The Court refolved, and agreed, that the attcrnment came too i. Com. Dig. 
late {a) : but for fome faults in the pleading no judgment was 433* 
giv^n. 

(«) Set 4. a: 5. Ann. c. t€. by whlcfi the nccefficy of attornment Is uken away, 

William Richbell agalfijl Edward Goddard. c*" iS» 

Minify Term, ^^,£liz. Roll 

' A CTION upon the cafe againft the defendant, fhcrifF of the The (hcriiT \s 
■*^ county of Scutbampton. That whereas J, Gold being indebted anfwcrabie for 
to him by two fcveral obligations, one payable 21ft AW. 33. EHz. *" escape, 
he on the 17th Nov. 53. £//z. procured a 7^///^/ out of the queen's ^Jl^.^u^^^'J^^^^ 
bench, returnable O^^fc Hillariiy intending to declare againft G<?/fl^ before thedd>t 
Upon thefe two bonds, which writ was delivered to the defendant wasduc.iitht 
9oth N(yi;, 33. EUz. apud 5. and the defendant bv force thereof, P^'y was ar- 
4. Dec. 33. £11%. did arreft G. at 5. and afterwards 14. Dec, ^^^^^^^^^ 
33. EUz. IrifFered him to efcape at London^ by which the plaintiff*^,,] be^wiia^ 
toft his debt. Upon not guilty pleaded, it was found for the the efcape, and 

plaintiff. not where the 

It was allcdged in arreft of judgment, *"^^ ^** 

First, That this procefs was taken out before the debt was Ante. 165. 
due upon one of the ooligations ; and then the plaintiff had no foft. 625. 
caufe of aftion for it ; and fo being an entire fuit, it fhall abate in 
all. — Sed mn allocatur \ becaufe the arreft was after the debt was pj^ . **^** 
due ; and this (if a good plea) was- to be pleaded by the party him- 2, saund/io*. 
Iclf, and not by the fheriff, for he mufl: anfwer his own tort. 

Secondly, It was alledged that there was a mif-trial, being 
rrled in London^ whereas the iflue not guilty refers to the 
whole matter ; and the arreft which was the principal was at S. 
and without it there can be no efcape, and the trial mould be of 5, 
''^Sednon allocatur-, for the efcape is the matter upon which the 
ai^ion is groutided, which was alledged to be at London ; and the 
vifne fhall be of the place where the efcape was, and not of the 
place where the ^rreu was. And it was adjudged for the plaintiff. 

Smalbrokt, 
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Cask iL 



A promlfe t6 
an under- (beriff 
to fave the 
Aeriff* U:.riT.\eC% 
from tfc^f-?. IK 

twfiJtt'AtlCH 

that he will 
permtt a parti- 
cular perfon to 
cjtecute the 
writ, is ^ood. 
Ante, S4. 17s. 



Hilary 'Term, 34^ Eliz* In £« & 

Samlbroke againjl Dabridgecourt. 

Hilary Term, 34. Eli%, In the £xcb$qtitr Chamttfi 

Vid€ Anit% page 1 78. Cafe 9. 

pRROR of a judgment in the queen's bench. The crron were 
*^ afligned by Godfrey. 

First, That there was no confideration ; fot it was no benefit 
to the plaintiff to take the body of Lane^ and it was the flierilFs 
duty to execute the procefs. — Sed nan allocatur \ for he being an 
officer appointed by ^. the now plaintiff, it is no reafon the Iheriff 
(hould be at any lofs by his appointment; and therefore it was a 
good confideration. 

Second Error. This affimpjit cannot <lifcharge a future 
efcape. — Sed non allocatur • 

Third Error. The efcapcis alledged to be 8th Novemi. 29. EBz. 
and the defendant anfwered to an efcape 30th Decern. 30. Elk* 
— Scd non allocatur ; for the plaintiff may alledge it at any daVf 
and tlie defendant may anfwer to it according as the truth is. 

FouRtH ErRoi^. That this ajfiimpjit\% in nature of a bond, and 
fo again ft the 23. Hen. 6. c. 10. — Sed non allocatur ; for as the party 
may dilcharge a prifoner in execution, fo he may foircclofc himfelf 
from the benefit, if the prifoner efcap^s, and the fiatute never 
intended to help him that foreclofetb himfelf. 

Fifth Error. That there was no vcmre/adas. — Sed non alio- 
<atur ; for that is to be alledged by way of diminution ; and 
tlie venire facias is never certified ; and this is after verdi£l, and ft 
cannot be alledged. And the judgment was affirmed. 



Case J 7* 



Tenancy againjl Browne* 



^UThat ceruinty TERROR of a judgment in the queen's bench, upon a promife. 

it fufiiclent in ILi 

t^nJ^f\ First Error. That the plaintiff in the aaion declared, that 

condition pre- whereas the defendant was indebted to him in ten pounds, he did 

cedent. afTume that if the pi aintiif would forbear him one week, that he 

would pay it ; and allcdges, that he did forbear him for one weck^ 

but faith not for one week following. — Sed ttm allocatur \ for it 

cannot be otherwifc intended. 



The qiiaiifica- SECOND Errorw For that the plaintiff being an alien, the trial 
tion required of was ^r ntedictatem lingua ^ and the venire facias was quorum auilihet 
Siwiidtir* '"^^ *^*'' ^^^^ pounds land, whereas an alien can have no ImA—Sei 
a8.F^ii;.3.c.i3. ^^^ allocatur ^ for it Ihall be referred only to the En^lifh. ^x^d the 
Poa. 841. judgment was affirmed. 

a. Hawk. 590. j^^ 



EarterTerm, ^^^ 

34. Eliz. In the Queen's Bench* 

iS/VChriftopherWray, Knt. Chiefjujlke. 
Sir Francis Gawdy, Knt. 
John Clench, JE/y. 

Edward Feiiner, Efq. 

Sir John Popham, Knt. Attorney General. 

Sir Thomas Egerton, Knt. Solicitor General. 



t/ jujnce. 
V Jujiices. 



Jordan againft Lyfter. Caii u 

A CTION for words : ** What art thou ? A bankrupt, and In an aaion foe 
/-\ " waft a bankrupt.'* After verdift, Coke moved in arreft carting a fcer- 
^ -^ of judgment, that the declaration was, quod cum fuit mcr- ^^^^^t^^l^ 
eater per majnum tempus^ &c. but faith not he was a merchant at ^j^^eul^cir 
the time of the fpeaKing the words, and therefore the declaration magnum tmfm 
is infufficicnt ; and the words here are interrogative and not di- » fufficicnt. . 
reft. — But THE Court held tlie declaration to be good, being al- ^^^ 794* 
ledged that he was per magnum tempus a merchant, &c. and that Cro. Car. iSi. 
his anfwer to the interrogation is a direft affirmance ; but they ^^' J*^- »22. 
would advife, &c. [""Li^i^^^' 

' 4.Bac.Ab. 512. 

.Marihe*s Cafe. ^ , 

Jttte, Page 225. Ca/e 10. 

T^HE cafe was argued by Altham, that the wpt of error Hetli Avrrit of error 
^ by the executors, for the lofs of the goods which they Ihall >*" *>y «« «c- 
otherwife have; for it may be he had no lands, nor any lofs to <^"for to rcverft 
any other than the executor ; and fo it is reafon that they fliould for ftiionTof 
have the fuit to reverfe the outlawry, and to be rcftored to the h?s rcftator. 
goods; and for that, vouched 43. yffft/e 4.1, ^49. 34. Hen. 6. Ante, 225. 
f/. 32. 15. Edtv. 3. " Error^^ where two may have feveral writs of 
error or attaint for feveral lofles ; and 43. Edtv, 3. />/. 32. '' ^^"* 3*^ 
46. Edw 3. pL 25. 19. Edw, 4. pL 5. ^ 6. where executors Ihall ^^^ ^^^i 
have z fare facias for the damages recovered, and the heir for the 558. * 
land. And he fhewed two precedents, Afich, Term, 11. Hen. 8. Godb. 377. 
Roll 13. where one Sudclyvfzs indiftcd for robbery and outlawed, s^o- 

' the executor brought a writ of error ; and one error was affigned, ^^u^'..?^I* 
that no proclamation was awarded ; and a fccond error, for that there f.' sJk "lif?!*' 

* was not five months between the date of the exigent and the return of 
it ; and there Sifcire facias was awarded againft the lords of the fee, 
and it was returned there were no tcr-tcnants ; and the outlawry 
was reverfed. The other precedent was Trinity, r8. Hen, 7. Ro/t 2. 
where one was indifted of murder and outlawed ; and the admini' 
llrator brought error ; and the error affigned was, Becaufe the in- 
diAment was contra pacem domini regis, whereas the offence was in the 
time of Richard the third — Coke argued e contra : for that the out- 
lawry trenchcth in the realty, and tlie lands and goods are forfeited, 
and the blood is corrupted, and therefore the executor (hall not ha%'e 
rrror, quia de minimis non curat lex : and for that reafon, at the com- 
mon law, tenant for years fhall not falfify a recovery which binds 

•B.O. ELIZ. PAJIT I. T thft 
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MAii«i*t the land in the icaity, 39. Hen. 6. " Faljifie Rtc$very^'* lo. So H the 
^A"» common law, a traverfc (hall not be of an office which finds a 
wardihip, &c. for the king (for they were but chattels) until the 
ftatutcs of 28. Edw, I . ft. 3. c. 18. C^ 2. Edw. 6. c. 8. And for the pre- 
cedents cited, he faid the errors were fuch as were apparent fiuilts 
which were reveriible by motion ; and although the books of 
ig. Hen. 6.jpL 2. W 2. Rich, Z' P^' ^^' *^» ^^ *" outlawry erro- 
neous in this court is not reverfible by plea, but by writ of error, 
yet he faid the law is othcrwife. — But the Justices held, that 
C«. Lit. »56. b. 51,^ outlawry here cannot be reverfcd by plea, but ought to be bf 
writ of error ; and the clerks faid, fo was the courfe always. But 
for the matter tliey would advife. 

NoTA. 5« Gnb/. in. this cafe is it was fcveried at bisfoit. F. P^fik, '^^ 
cited to be refolved that the writ of error PLigito i^^fii- SS^' 
was well brou|^ bj the executor, and that 

Case 3. P^t agahift Bafcdcn. 

Eafier Tmw, 33. Elix. Roll 392. 
A legacy -/r» pROHTBITION. The plaintiff declared. That whereas il/. Prtf 
• $1 intnwurm^ X ^^^s fcifcd in fee of divers lands, and being fo feifed made his 
doww'i^ will, and made the plaintiff his executor, and devifcd ]part of his 
ditiooai'j and' ^"^ ^® ^^^ cldefl fon in fee, and that he fhould have it when he 
if the legatee came to his age of twenty-one years ; and that in the mean time 
fue fcr the the executors ihould take the profits for payment of debts and lega- 
lecacy in the ^ies ; and devifcd ICX5L to Rofe his wifis pro et in exoneraiiau of 
InA^^fKu- ^^^ dower in the faid land, to be paid by his executor within one 
tor plead that ' 7^^^ after his death ; and that he died, and the defendant married 
be offered to Rofe. And further alledged, that tlie defendant, in confideration 
pay it on re- that the pkiintifF promifed to pay him the lool. within oneycir 
•^^[j^V^^' after the death of the teftator, did agree and promife to the plain- 
€oun%fufetbc ^'^ to make him a reafonable difcharge of the lOoL and alfo to 
ptea,aprohibi- the plaintiff and the fon a reafonable difcharge of the dower of 
lioa.lhaU |o. Rofe : and alledged in faHo^ that he offered the payment of tbe 
lOoL to the defendant, and required a difcharge of the faid 100 L 
and of the dower ; yet he intending to have the faid lOol. and after 
to recover the do^er of the land, 1 ued for this legacy in the court 
chriflian ; and although he offered there the 100 1. fo as the defen- 
dant would make a difcharge of dower, yet they refafed to accept 
ttas offer, and thereupon he fued a prohibition. And upon this 
declaration it was demurred in law. 

FzasT, Becauie this legacy is properly fuable and recoverable 
4n court chriflian. 

Secondly, This agreement is no caufe to draw it out of the 
fpi ritual court. 

Thirdly, He had not (hewed performanceof the agreement; 
for he faith he offered it, but faith not that he paid it, nor chat the 
defendant refufed it. 
Fourthly, He Ihewctli not the time he offered it. 
But THE Court upon motion were of opinion, that the pro- 
hibition did lie : for here the words, ** fro ct in exonerati^ne** make t 
condition^ that he (hall not have the hundred pounds until he make 
c«. Lit «o4. a. jj difcharge of dower, &c. Then when he alledged, that he would 
o. 10. 4». A. j^^^^ p^j J j^^ j£ jj^^ other would have difcharged, &c. it is good 
enough, and the agreement between them is a caufe of an aaioa 
upon tiie cafe at common law ; and this plea being miniflered in the 
fj^iritual court, and they icfufcd/vi^^o^ikCaM&of prohibition. 
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Wyngate againft Markc. Ca«e 4. 

TX was Held upon evidence, tliat if the leflcc for years of the AJcflcefor 
"*• queen be oufted by a ftranger, yet although he be out of poi- crown^may 
feflion, he may affign over his term ; for the reverfion being in the affign his term, 
queen, he cannot be out of pofleflion but at his pleafure. though he is 

oufled of his poflfeflion by a Aranger. Ante, 15. i. Sid. 399. Owen, ai6. i. Com. D\^, 402. 

And it was held, that where an aftion was brought by an alien where an aJ-en 
IS adminiftrator of J. S. who was Englijh^ the 4)ar ties being at ^"*^ ^* adminif. 
iflue, the trial being per medietatem lingua^ that it was not well ^l^^^^^ -^^^^^ 
tried, and the judgment was ftayed ; for when the plaintiff brings tate/thc Trial' 
an a£tion not in his own right but as adminiftrator, the trial fhall (hall be by an 
he hy Engii/i only; and fo was it held, 23. Eliz. in Dr. 7ii//Vj^ngiiihjuiy 
Cafe. But if it had been averred that the intcflate had been an °"'^' 
mlieny it would be othcrwife. 



Argcnton againft Weftover and Lucas. cah 5. 

Eafter Term, 33. Eliz. Roll 1680. 



E' 



^RROR to reverfe a fine. — First Error. It appcareth by the re- Errortorevcrfc 
' cord, that the caption of the conufance of the fine was before « fine for vari- 
SiR Roger Manwood, Chief Baron, 27th March 27. Eliz. and p"^* 
the writ of covenant and dcdimus potejlatem bore tejie 9th jipril^ fo ** ' ^^* ^^* 
the conufance taken without warrant ; and by the 23. Eliz. c. 3. 3* Com. Dig. 
the day of the caption is always to be certified. But the Court J^wood'sCoo. 
over-ruled it, and would not hear it argued ; for they faid it is ^^o. 
good enough, and otherwife they fhould reverfc divers fines. — Crui&oiifiDiB 
Second Error. The writ of covenant wbs^ de manerio de Corthu- ^s* 
ther^ and the dedimus poiejlatem was, demanerio de Cortheder\ and for 
this variance there is no conufance upon the writ. But it being 
with an alias Corthuther, it was held good. — ^Afterwards in Eajter 
fTerm, 35. Eliz. it was moved again, and other errors afligned. — 
First, That by the caption of the fine upon tlie dedimus poujiatem, 
the land was given to fVeftover and his wife, and to tlic heirs of the 
body of the baron of the body of the feme begotten ; and the fine 
cngroflcd was, to the heirs of the body of the baron upon the wife 
begotten ; fo is variant. But all the Justices conceived, that 
it was not material ; for in both cafes the feme had but an eflate for 
life, and the baron aneflate tail, and the words are of the fame fenfc. 
— Secondly, Popham, Chief Jufilce^ took an exception, that 
the writ of covenant and the caption was, de manerio isf tenement. 
and five fhillings rent, and the fine engroflcd was, de mafierio i^ 
tencmentis. But it was faid and agreed, that the courfe of fines is, 
that if the rent be under five pounds, that they ufe not to mention 
it in the fine engroflcd. — Third Error affigned was, For that 
the caption was, Ji contingat the baron to die without ifTue, that it 
fliould remain over; and the fineengrofled yf^LS^Ji contingat that the 
tavon and feme die without ifTue, that it fhall remain over ; fo it is 
variant. But it was held ail one, for the eflate in remainder \» 
always limited upon the more long eflate which is the eflate tail, 
yet it was all of one fenfc. — ^And adFterwards tbefii;ic was affirm^- 

T a Fox* 
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Case 6. Foxc againft Gocxifon. 

If a rfechration A SSUMPSIT, That whereas the plaintiff had fucd fuch an aftloi 

Z^c^"^ againft the defendant, and being at iflue had fucd out a w/f 

omit to date P^^^^ upon it ; the defendant, in confideration the pkintiff wouid 
what cofti were furceafe his fuit, promifed to aHign fuch a leafe to him, and to 

expended, it u pay his cofts of luit : and alledges he had furccafed, and the dc- 

©Tooeous on fendant had not aifigncd the leafe, nor paid his cofts of fuit. And 

t^'^urvlr. ^pon non ajfumpjit pleaded, it was found for the plaintiff. It wis 

ASP« alledgcd in arreft of judgment, tliat the declaration was not good, 

Yelv. no. becaufe he did not allcdgc what cofts he had expended. — ^And all 

I. Sid. 4.13. YHE Justices were of opinion it was not good for that caufc, 

Cro.*Car' ^^^' *"^ ^^^ defendant might have demurred upon it ; but he not dc- 

Raym. s/^^' murring, but taking iffue, he (hall not now have advantage of tL 

y. Bum. 31. And tliercupon it was adjudged for the plaintiff. 
Strange, tx-j. 

Caii 7. Wroth againft Wiggs, 

The jury are A PPEAL of murdcT. The defendant pleaded not guilty, and 
not compellable -^^ being arraigned by a fubftantial jury of Afiddlefex^ the cvi* 
ronc?**aiinrof ^^"^^ ^^ pregnant that he was guilty ot man-flaughtcr, but for 
mannaughi^on ^^ murder was doubtful. The jury found he was not guilty of 
an appeal of murder ; 'and being demanded if he was guilty of man-ilaughter, 
murder. they anfwcred they had nothing to do to enquire of it.-^Upoii 

Port. 196.465. this THE Court, being in doubt, font Fenner, Jujiice^ to the 

^ common picas to know their opinion; who conceived, that by the 

^ Sid tic. * 1^^ ^^ J^T 2"^ ^^^ compellable to inquire of the msn-flaugfater. 
i! Hak^ 449. Thereupon they gave their verdiA as before ; and the prifoner 
was difcharged. 9. Eliz. Dyer^ 261. a. («)♦ 

(a) Bat the jury may find the defendant guilty of nunflaughter. Sec Old Bend, trim s. RolU 
Rep. 460. JL c. B. PA«x£a*s MSS. 

Case 8. Grccn againft Piper, 

By the common jT was held by THE JUSTICES, tliat a houfc in ZffnJon wbic& 

«;;b;X ^ ^ P"f of the poffcffions of a priory that ^ difchargei «f 

a dweiKng. V^^^^g tithes of their poflcffions, yet by the 37. Hen. 8. c a. (halt 

houfe. ne charged for tithes according to the ordinance there ; for before 

Sed vide that ftatute no dwcHing-houfe was chargeable for tithes, becauf: 

s. c. Moor, no profit arifeth of it, and only noblemen's houfes are excepted, 

f 12. And it was adjudged accordingly, and a confultation wasigranted. 

> C. Dig. 108. I, Ron. Abr. 636. Hob. xr. 1 1. Co. 16. a. 
Casi 9« 

A«^.,to Scory ^^j/V/y? Baber. 

\^^\TL prohibition againil the proprietor of the church of Smith- 
church ^n* lieu ^^^h ^^ the county o( Torkj who fued for tithes of hay ; and 
of the tithes of furmifed, that time but of mind the owners of thcfe lands bad found 
hiyis not good, ftraw for the body of the church in difchargc of all tithes of hay. 
Ante, 71. Goke moved, that this isno caufc of difchargc, fortheparfon waffnot 
a. Bro. Ch. CzK ^^^^^^^^ with it, nor had any benefit by it ; and in Hilary Tarm^ 
161. 3P' ^^i^' >t was ruled, thatwherc oneprelcribcd thathe had ufifto 

DougL 10^ pay theparifh-derk his wages in iati<taftioa of tithe-hay, diis was 
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no difchaTgc. — And of that opinion was the whole Court. Sco»j . 
But if he had alledged that he gave the ftraw to the parfon, and he /f J^^ 
'•bcftowod it in the body of the church, or that the parfon had a 
feat m the body of the chutch, it had been otlierwife : and there- 
upon confultation was grained. 
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Lyfs againft Watts. 



CAtt U 



PROHIBITION upon a libel for tithes of flatc ftones. The d«. Notithci due 
^ fendant prayed a confultation, for that heretofore the plaintiff for a quarry of 
fucd a prohibition for the fame caufe in chancery, and upon the ft<»* > ^^ *f 
iamc libel, and th^re a confultation was grantcu; foj^ ^^crwifc ®"^?"^^^F^ 
he fhall be infinitely vexed, tlut when one court grants a conful- uTiprounTto* 
ration, he fhall fue a prohibition in another court. — And of this itfufea/ra^f^j. 
opinion was all the Court, that he fhall have a confultation, if '»•• »» «not|icr« 
before a confultation was granted in another court upon the fame ^®^* 73^ 
caufe. And it was here held by the Justices, that no titlies a. inft. 651. 
arc due of a quarry of flate or ilone, for the pa,rfon may have '• ^*^^\ ^37« 
tithes of the grafs or corn which groweth upon the furface of the qq^^'^^^^' 
land in which the quarry is. o »*• »«>• 



Tropp ^^j/«^Bedingficld. 



Cass al 



D 



EBT upon an obligation. The condition was, that if J. S, ^um^ whe* 
perform the arbitrament of ^. N. if any be made before the iher a condition 
fcaft of Eqficr ; and if none be made, if the faid J. 5. came to the *"* ** jJternt- 
Guildhall in Norwich at the feafl ofPentecoJi, and there fuffers him- Tf"^* pmS 
felf to be arretted at fuch a fuit, and doth not remove himfclf« if Umcs impoflf. 
fuch fuit be commenced, but fhall anfwer to the adion without bie by the aft 
delay, or pay to tlie plaintiff at tlie feafl oi Afichaelmas ten pounds ; ^ ^^' 
that then, &c. The defendant pleads, that no arbitrament was p"f ' '®* 
xnadc before the feaft of Eafter, that J. S. died before Pentecoji, and ^^^* 
anfwered notliing to the rcfidue of the condition. The queflion 5- Co. m. 
il^^ If it were a good plea?— And the Justices upon the firfl *^» 357« 

I, Roll. Ab, 450. Jonei, 171, x8i. vMod*»oft» 3. Mod. a^i. DoucieUt 

T 3 matiaxi • ^ ^ 
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Troff motion conceived it was, bccaufe that by the aft of God he is 

«^rti«/«- deprived of his appearance ; and fo his bond is favcd, although he 

Bi •niso- p^y ^^^ j^g ^^^ pounds, for he had elcftion to do the one or the 

"*'''*' other; but they would advife. 



Cask 3. 



Mafon againft Nevill. 



SpccuJ pleading. TTRESPASS. The defendant pleads, that Alex. iV«;/7/hisanccf- 
X tor was fcifcd, and died Icifcd, and the land defcended to 
liini as fon and heir, &c. The plaintiflF replied, that long time be- 
fore y/. Nevill liad any thing in the land, J. S. was feiled in fee, 
a;id infeoffcd four others to the ufc of himfelf and his wife for 
tiicir lives, and after to the ufe of IV. his fon for life, and after his 
deceafe that they fhall be feifed ut in eorum prifiinojiatu^ upon con- 
dition that they (hall receive the profits, and pay to JB. the wife of 
//'. twenty pounds per annum during her life, and after they Ihall 
be feifed to the ufe of the heirs males of the body of IV. : that 
tlie /jaron and feme died ; that fV. entered and infiK>ffiBd the (aid 
y^irx. Nevi/l and died, who entered, and devifed it by his will in 
writing to his younger fon for life : and afterwards A. the wife of 
IV died, and iV/VA. as fon and heir of the body of JV. catered, 
and let to the plaintiff. 

Upon this it was demurred in law. — Firft, Becaufe he did not 
traverfe the defcent. — Second, Becaufe, as tliis cafe is, the heir 
n:ale of IV, cannot enter ; for by the feoffment the eftate tail is 
difcontinued, and none can enter except the feoffees enter and re- 
vive the ufe. 

But after motion of the cafe by the ferjeants, without any great 
argument, the Court gave judgment for the plaintiff; for the dc- 
Icent is not traverfable, but the dying feifed, which is confeiled 
and avoided by the devife. — And Peri am faid, the defcent in any 
cafe is not traverlable, but where both parties claim by the fame 
Ante, ?o. perfon ; and that this feoffment was no difcontinuance, nor barred 
a. Cr.ati. ^^^ entry of the heirs. — ^^tfo^re the reafon, for the Court did not 
fhcw any reafon of their judgment. 14. Hen. S. fl. 23. 19. Hcn.t. 
pi, 6. 21. Eliz. Dyer, 366. 

CAsr 4. Eyre agaitijl Woodfine. 

EaperTcrm^ 33. £//«. Roll 8x8. 

If t\trmoT for .1- JECTIONE FIRM^. The cafe upon fpecial verdift was, A 
h^^'ed**hc"fhar tcriVior for years being outlawed upon the ftatute of recufancy, 
bircKcncdto by which his term was forfeited to the queen, the lord treafurer 
t»ie tcm on re- ^^^^ barons of the exchequer fold it for ten pounds to Fr. Afichel ; 
vafaiofti.e ^ and afterwards the outlawry was reverfed. The qucftion was. If 
cutUwry, tho' ^|^g termor ihall have again his term? — And after argument by 
by the k^nj. Glanvile of the one part, and Beaumont of the other part. 
Aire, 270/' Anderson and Walmsley, Jujiices^ conceiveJl the termor fhall 
Moo, 270. 237. ^^^^ again his term, and not the money for which it was fold; 
573. * and in whofcfoever hands the lands came, and by whatfoever con- 

5. Co. 90. b. lidenition, the party (hall be reftorcd ; for the outlawry being rc- 
«. Co. 143. a. vcrfed, it is as if there were no record, and tlic queen's ihtcreft 

jf« V€f. J/5* 2. Jones, 102. 2. Lev. 49, 2. Hawk. 656. «• Btc. Abr. 232. 370. x. Crom. Prac. 5r« 

was 
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Was but conditional, viz. it is good if the outlawry be good ; and Krim 
therefore the term being fold, it is tied, with the condition into ^*^*'*^ 
whomfocver hands it cometh, that if the outlawry be reverfed, W®®**'""^* 
the term is reduced to the owner. And it is not like a fale made 
by the IherifF, for tlie (heriff fells it by authority of law to levy 
the money ; and there if the judgment be reverfed, the party fhall 
be reftored only to the money and not to the term ; for he loft it 
not by the judgment. — But Peri am doubted, and faid, that al- 
though by the Year Book of 1 1. Hen. 4. pi. 6c. that upon tlie 
revenal of the outlawry the party fhall have reuitution, yet the 
Book fpeaks not if it be fold before. And here it is mifchievous 
of both fides, if the party that bought it lawfully fhall lofe it; and 
of the other fide, if^ tl)e other fhall not be reftored to it, he fhall 
have nothing ; for it will be hard to be reftored to the money out 
of the queen's coffers. — But afterwards, Trin. 34. J?//z. Ander- 
son and Walmsley gave judgment for the plaintifi^, Periam 
not being refolvcd in it. Fide 20. Eliz. Dyer* 363. 

LoftUS' Cafe. Cam 

■^rOTA. Puckering demanded the opinion of the Justices If a huiband 
-*-^ in this cafe. Loftus being poffelTcd of a term for eighteen makes a Icafc of 
years, and of another term in the fame land in revcrfion for forty ^*2»°^ ^* 
years, died intcftate ; his wife takes adminiftration and enters, and diei,*the wife 
marrieth J. S. who let it to J-D. for twenty-one years, rendering andnotthcexc- 
rent, and makes his executor and dieth. The queftion was. If cuior flull have 
his wife or executor fhall have the rent?— Periam. During the ^^'c'*"** 
firft term for years the executor fhall have it; for the baron had ^"^** ^^* 
given away all that term, and no intereft remained in thcfeme^ and ^ f »»'». 
the rent by the indenture fhall go to the executor ; but for the re- ^**** ^^^' 5* 
lidue of the term of twenty-one years, which is derived out of the co. Lit'.46. b. 
leafe for forty, the wife fhall have it, as annexed to the rcverfion or 151. a. 300. a. 
term which the wife had, — ^<trey for tlxc other Juftices dehvered Cro. Car. 344. 
no opinion. ^'--.;;«. 

Roll. Ab. 341. Codb. 179. 3. Keb. 299. Vont. 259. 3. Wilf. 178. 2. BL Rep. Sot. Cowp. 20|» 
Dougl. 53. 

Bayly againjl Churington. Cah €. 

ACTION for thefe words : ** Thou art a falfe knave : thou waft Words not 
** arraigned for two bullocks.'* — Adjudged that the words a^HooaWe. 
were not aftionable ; for he faith not he was arraigned for ftcaling Cra jac.26S. 
two bullocks: and if the words had been fo, yet the words had 2. war. 300. 
not been aftionable ; for a man may be arraigned for felony, and ^* ^* "• 339* 
yet be no felon. 

Chamers Cafe. Cah 7. 

ACTION for words againft hufband and wife, becaufe the wife Word« import* 
faid, " My turkics are ftolen, and Charnel hath ftolen them." »«§ «hcft fr^*"* 
It was moved that an aftion lay not ; for it appears that ^^^e/irm^/^S'o^u *^» 
could have no turkies, for they arc the baroris^ and fo could not (he* can have no 
W true \ and then no difcredit. goods. 

Cro. Jac. 200. X. RoU. Abr. 74. 4, B«c« i^, 509* 

T 4 CUKIA 
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CiiAiNEL*f CiTRiA contra. Becaufe {he had charged him with ftcaling; and 
'^^"' if one which had no horfc faith, "7. 5. hath ftolcn my horfc/' 
this is as great difcredit as if he nad had one, for every out 
knoweth not whether he had a horfe or not. 



Ca$i s. Blitheman agaiuft Blithcman. 

A covenant by T^OWER. The defendant pleads, ne unaues feife her dower^ iic. 
tenant in tail ^^ and upon this they were at iffue. Tne jury tound a fpecial 
that the land verdift, that J, BUthemariy tlic hulband of the demandant, and 
£?*to hlTTonlS^ father of the tenant, was fcifed of the land in tail, and in cen- 
ter his death is ^deration of a marriage of the tenant his eldeft fon, covenanted 
void, but his by indenture, that this land after his death fhall defccnd, remain, 
wife ihaii been- or Ihall bc to the fon and his heirs ; and afterwards he tacetn the 
dowed. ^ demandant to wife and dieth. And, If he was feifed of fuch an 
^01 • 345-47»« gi^^fg Qj ^vhich fhe was dowable ? was the queftion. — And the 
^' Court refolved for the demandant: for by the indenture no 

j^And^zQi^' ^^^^^ ^^'^^ altered in the haro»^ but he remaineth tenant in tail as 
hioor,683. 940. before ; and tliis for two caufes. 
Ydv. 51. 

Sh.ToIicb. c"<L*. rirft, Becaufe it is only a covenant and executory, for which an 
Cilb. Ufc*, ' aftion of covenant lieth if he perform it not ; for it is not that he 
60. 115. will ftand feifed to tlie ufe of himfelf for life, and after to the ufc 

». Ld. Raym. ^f xhc fon, but only to that it fhall defcend, remain, or bc to the 
^ '* fon after his death ; which may be by bis permiflion that it fhall 

defcend and be to the fon, without any alteration of the efUte. 



0. Levinz, 84* 



Second, If it were an exprefs covenant that he would fland 
feifed to the ufe of himfcif lor life, and after to his fon, this had 

p ^ been void to alter the ufe to the fon ; for he being tenant in tail, 

?• 47'* gj^j referring to himfelf an eilate for his own life, in that he re- 

'fcrvcd all that he might lawfully difpofc; and then bv thecovenant 

he can difpofe of no more than he can lawfully do ; and fo the 

limitation after his death is merely void, and the eftate remained 

(«)Itlsnow 5^ him as before (a). For both which caufes, but principally for 

fettled that a re- the flrft, thcy held the demandant Ihould have judgment ; audit 

hale or a bar- was given accordingly, ride 2. Co. f. 52. 

gain and fale by 

a tenant in (ail is not abfolutc!/ void, but gives a bafe fee, Yoidablc bj the i0ue in tai). Salk. 6x9* 

CoAijfii^i 120. 7. Mod. t3. II. Mod. 19. '3. Burr. 1705. 

NoTK, On the lift day of EaRer Ttrm^ a ▼cry ready and Angular capacity, uA 

34. V.i'%. died Sh Chnflofbtr H^ra^f Knt, admirable patience. He was fiicceoded by 

c.'ticf juAicsof her Majcity's court of queen's Sir John Popmam^ Attvrwiy G^immU 

bcnc'i i a njoft reverend judge, of profound 3. Co. a6. 6. Co. 75. Cro, Jac. lA. 



gi^d judicial knowledge, accompafiied with 



Trinity 



Trinity Term, ^^ 

34. Eliz. In the Queen's Bench. 

iS/> John Popham, Knt. Chief Jujlice. 

Sir Francis Gawdy, Knt. 1 

John Clench, J^. J^ Jujiices. 

Edward Fenner, Efq. j 

Sir Thomas Egerton, Attorney General. 

Sir Edward Coke, Solicitor General. 



Fox againjt Lee, Cam i. 

Trinity Term, 33. Eliz, Roll 555. 
■^ RROR of a judgment in Ludlow^ in debt upon an obligation. To bond for tht 
I The condition was for payment of fcventy pounds, fciL P*y"™«»^ ^j 
^ 35 1. at oiie dav in the Temple church, London ; and 35I. at ^^7ys^J^ 
ther day. The defendant pleads payment of the feventy pounds pica of pay- 
^^udlow fecundum formam et effetlum conditioms pradi^a ; and itivaxjuunium 
J taken upon it, and found againft him, and judgment given /^'**'**V'/*^* 
the plaintiff. And two errors were affigned. '17J^^\TLa. 

IRST, That he alledged payment of the feventy pounds ac- 
ling to the condition; where he ought to plead feveral pay- »• Lot. 549.571. 
ts, of thirty-five pounds at one day, and ot the otlier thirty- J.'f^' *ff' 
pounds at the other day, and not to couple them together. — * ' 
THE Court held it good enough ; for when he pleads pay- 
l fecundum formam et effe^ium conditions s pradi^ay this reddendo 
ila fingulis is as if he had pleaded he had paid them feverally 
.le feveral days. 

sc'oND Error. For tliat the names of the jurors did not when the 
?ar of record. — -But it was held good enough, for that never jurors namet 
»rcth where the jury is full of tlie principal pannel ; but where fluU be re 
inqiieft is part of the principal pannel, and part by tala de cir^ corded* 
Qantibus^ there the names of both Ihali be entered upon record, 
nd the judgment was affirmed. 

Yates agahtft Windham. c^" «• 

* Vide Ante, Page 6^, and 155. 

was moved this term. — Coke fhewcd that upon the fccond Error cor^i* v«- 

vrit, quod coram vobis refidety tlie plaintiff affigned new errors, ^'' "^x ^ 

a difcontinuance ; and that the judgment was, that tlie defen- fhcg^rft wriT 

tfit in mtfericordia ; whereas it appeareth, tliat the defendant difcominucd 

appear upon the fummons. To which the defendant in the and errors af- 

: of error appeared and pleaded, that heretofore the plaintiff fisncd, and the 

jght a writ of error upon this judgment, and (hewed all the plaintiff may af. 

:eeding in it ; and that this is difcontinued, in which none of^^^^^^ 

c errors were affigned: and upon this the plaintiff demurred ther within or ' 

aw. — Coke argued, that this writ of error, and the errors without the re. 

;ned upon it, cannot be maintained. — Firft, The plaintiff can- ^*^'^^'^^"* '' 

alledgc diminution to reverfe a record, after errors affigned^ ^"/kw,^!*1!m 
-.0.-, , ir, iii-r^^n ine fame roil 

fcire facias fued upon it ; nor can tlic deiendant alledge it after ^j^h the firft 

iUo eft errettwn pleaded, for by i: the. record is affirmed -^ ajod Cq ^\u 
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Vat'? 28. Hen. 6. 7. £^-u-. 4. £tf 22. £</tt'. 4- — Secondly, In a writ of 
xvTr^'^ error rsr^w t'^^^/j fY//^r, the plaiRtiff (hall not aiiign errors but in 
i..r;h..M. ^j,^ record removed, and not in the judicial procefs ; for the words 
Ci/f!:. 5-0. ^^ ^'^c ^^'^^^ 2''^' ^1^^^ there is^rror in ncerdo qucd coram vMs rejl^ 
fu. Lnr! 167. 4f/ ; fo it is admitted, that this is all the record. — ^Thirdly, Upon 
I. era. ^C54 a writ of error, qu:d ccram vohh rejidct^ the entry is alUgando n- 
t/r. iK^j. 151. ^^^^^ praditi* infermiifiadiif allegat. and fo is the precedent 7r/Vf. 
*^^* 20. //f/i. 7. 88. But if thcfe errors be over-ruled, he may aflign 

other errors v»ithin the record : but here is no mention of die for- 
mer errors. Alfo this is entered in another roll, and not upon the 
fame roll, To that the Court might fee all together, and fo is 
the courl'c ; otiicrwife the Court fhall not intend it to be the lame 
caufc, and the Court fhall be compelled to infinite fearch, which 
the law will not allow.— But the Justices faid, that inafismch 
a"? the firft writ is difcontinucd, and tliis is a new writ fucd, the 
plaintiff is not tied to the former errors, but may aflign other 
errors at his plcafurc ; for it is now as if no errors were afBgnod 
before, and he may alTign other errors in the record, or other 
errors out of the record ; and this removing of the refidoe 
of the record in this manner is well allowable; and thefc 
errors may be well affigned : and as to thefe points they were'&tif- 
fied ; but for the entry of it upon another roll, they doubted, and 
would advife. — And aften^'ards for this caufe it was held a mif- 
entry, and the plaintiff put to a new writ of error. 

Casi 5. Beaucamp againft Neggin. 

For that 
whereas the 

«...' ...Mc>« V- had paid for 

ni'i;*';4 c^a- him. and at his rcqueft, to C. at fuch a day (which was a year be- 
fioaat.Jii. fore t!je promifc) ten pounds, he affumed to repay it ckm inden- 
Co-^'^, -".Q. qufjitus ejrct. Which confideration is not good, becaufe it was fori 
I. rfr»i Rep. tiling pad. — Second error. The ajfumpjit was laid at Wweejier « 
Jtlta Jvarda ibidem^ and the venin facias was of the city of frm-cef' 
Tom Rep. ^^^^ whereas it Ihould be de Alta fVarda ; for by it, it is intended 
there be more wards. Sfd non allocantur. For as to the firft, when 
^ the payment is laid to be at his rcqueft, the confideration doth 
a d^noir.'a)'* continue, and fo is the common courfe. And as to the fecond 
p 260. ' error, it ihall not be intended that there be more wards, except 
it be alledgcd. 

Brown againji Worfely. 

Trinity Term, 33. Eli%. Roll 683. 

Damajrr^/f *• 1^ RROR of a judgment in the common pleas, in an adion for 
».i//yairiii.iior t ^yords, r/::. "Thou art a whore and a thief, for tliou bail 
- a a^o^c'^lr^'a ** V^'^^^ntA thy hufband." Upon not guilty pleaded, the jury 
« .'A../,' and the found againlt him, and aflelled damages for the firft words, fix 
jndpwnr affirm- pounds iix Ihillings and eight-pence ; and for the other words, 
oi at to th-onc, twenty marks. Thcfe damages were feverally aflefled by the advice 
r^o'^h-' oti.cr ^f ^^^^ LX:.J. Anderson, before whom it was tried ; and thereupon 
rtii. 3*29! '^ fevcral judgments were given for the damages. And upon this 
^ error was brought, for the words will not maintain an aAion. 
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Trinity Term, 34. Eliz. In B. R. t'S 

the words fubfcquent will not maintain the former. — But^Afich. **®y^" 

^ {^ 35. ESz. the judgment was affirmed, that an aftion lay for ^*f ^^^^ 
the laft Words : but tor the words ** Thou art a whore," noaaion 
lay ; and as to that, the judgment was reverfed. 

Pyers againft Turner. Case 5. 

Hilary Term, 34. Eliz. Roll y66. 

ASSUMPSIT, as adminiftrator to Greenway. And declares, That ^M^^M^ot 
whereas one ff alter Turner, the fon of the defendant, was ^^^^^^Irllllfcr 
bound by obligation of eighteen pounds to the inteftate ; which on a promife to* 
money was not paid at the day, but the fon moved the father to pay in confide- 
Jtty it for him ; the defendant, in confideration that the inteftate ration of for- 
vould give him a longer day, promifed to pay it ; and that die ^^nlj^jjj^ 
iiUcftate gave him a longer day, jdl. the fixth of Mayy isfc. And ^jg fon/fuho' 
upon non ajfumpfit pleaded, it was found for the plaintiff. — And it the promife be 
wais now moved in arreft of judgment, Firft, That he did not made at the 
Ihew tlic place where adminiftration was committed, as 35. Hen. 6. ^<*"'* requcft. 
pJ- 3I' is. Sed non allocatur; for it is good in a declaration, but Ante, 207. 240. 
not in a bar. — Secondly, It was moved that here is no confidera- Scd videCowp, 
tion ; for the giving day to the father who was not indebted, is "^' ^"'"'** 
not material ; otherwife, if he had given day to the fon. Sed non 
allocatur ; for by Gawdy laying all die matter together, that the 
father required it upon the requeft of the fon, and the other 
giving day, it is gooa ; and a recovery in this aftion (hall be a 
good bar in debt upon the bond againft the fon. — And to this 
THE Court agreed, and the plaintiff had judgment. — Nota. 
7rin. ^j^ Eliz. in the exchequer-diamber this judgment was rc- 
vcrfed, for it was no confideradon« 

Haffall againjl Juxon. Cah 6. 

•TRESPASS for breaking a houfe in fuch a parifli and ward in The jury need 
* London. Upon not guilty the jury found the trefpafs, and !^^j^^"n'^hich 
that the houfe was in the parifli, but not in die ward. — And it was Zl(p2X%'^u\6. 
held that this vcrdift is for the plaindfF; for the finding it was Ante, 41. 
not in the ward is fuperfluous, it being admitted by the parties ; ^oi\, 333. 
and the jury had not to meddle with it : and it was adjudged for ^y^^» '^7- 
the plaintiff {^). ^•^;;;^ 

(a; Alitcr in cjeamcnt. L,C.B. P akkeh's MSS» cBactAMM. 

Aliens againft Andrews. case 7. 

Hilary Term, ^^. Eliz. Roll 720. 
npHE plainuff had brought debt as adminiftrator to Geo. fTar- roafdrefadat 
-*■ low, by reafon of adminiftration committed to him by the **" ^ Ju^Jgnient, 
archbifhop of Canterbury againft the defendant, and had judgment cannot^lwd' 
to recover ; and after the year brought a fcire facias upon the any matter 
judgment. The defendant pleaded, that the inteftate died in which might 
London, and had not bona notabilia in divers diocefes ; and that have been picad- 
aftcr the judgment, the bifliop of London committed adminiftration ^^^^^beaftion, 
to the wife: and upon this it was demurred.— And Andrews 575.* ^'^"*^'^* 
himfelf moved, that he might well plead this plea ; for it was 1. sid. 182. 
a matter ofpuifne temps, and he could not plead it before. —But all i.saik.i.39.600. 
THE Justices held he. came too late. For Popham faid, if the '^' ^^' ^53- 
adminiftration had been repealed, he might well avoid the judg- ^J^^^'^t^.^ 
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ALLtiit ment by this pka, for it was of fu'ifne temps. But thif was a matter 
AsdI'lw ^^ nii^lit havf p!ccccci before, and it is m adnulling of the record, 
which is net f-iTLrabie ; and the plaintiff had judgment. 

CAsit. jjoyer againjl Jennings. 

£»:^:.r r.r;.?, 33. £//;;. KcU Z^Z. or 348. 

A bad replica. pRROPv of a judgment in debt in the common pleas, where the 
fiftncanncibc *^ dffcndant picacitd a good bar, and the plaintiff made an ill 
^^^^^^•AM ''^P'i^^'^'^" • a^d ^»i" defendant did not rejoin, but judgment wa 
hj^Jo,iaiai. given agtinu hi:n upon ^ tiihil d'ch \ and now he would affign 
A/*ie, 6z. error, for tiiat the replication was ill ; fo that it appeared upon 
».Co. ijvb. ^'^ ^^^'^-^ fhfwing, that he had no caufc of adion, and then no 
f.TwniRtp. judgnxnt wn«; to be piven for liim. — But the Covrt held he 
4& could not afilgn error in it ; for judgment being given by nihil dl- 

citj it is alj one as if no bar or replication had been made ; for 
the Court, without ifTuc or demurrer, Ihall not adjudge upon tlic 
replication : and altlsough it was entered, vet when the defen- 
dant doth not rejoin, this is a waiver of alf ; and if it were in 
this court, it is never entered until the rejoinder be made. Where- 
fore the judgment was af&rmtd. 3. HfM. 6. fl. 41. 38. Hm^fk 
fi 39- i^. Ed^-'S^ " Effoipe' 17. 

CAif I. Flower afralnji Rjgdcn. 

Trimlty Termy 34. Elix.'^In thi Common PUas. 

If tfe froffrc of "D EPLEVIN. The cafe was, A diffeifor infeofibda ftranger»aiij 

a d.ir.ifoi Lu •*^ after tlic diffcifec brought an aflifc againft the diffeifor only; 

cfic ianii pci.d. and the feoffee pending the affifc let the land to the plaintiff. The 

'"^^^af^A'^' diflbifor pleads to the affife nul UrU nut dijfclftny l^c. and found 

^V^^tt^, againft him ; whereupon the diffeifcc recovered. The qucf- 

Bor nny faffify tion was. If the termor for years Ihall falfify his recovery? that is 

Che recAtry. to fay, that tlic defendant In the affifc ne d'lj^c'tft pas ? — And it wai 

fort. 7ir,. agreed by the Court, that he might: tor* the termor here did 

27.Hen.8.p!.7. not claim by him againft whom the recovery was had j and there 

ai.Keii.7.pi.25. is no doubt that the freehold, out of which the term is derived, 

L^L *^6 ^^^ '^"^ recovered, and the freehold is not bound by it. And the 

*''^ '** doubt at common law (^) was, if the termor might falfify where 

the recovery was againft the Icffor ; but it was never doubted, but 

tluit where a recovery is not againft the reverfioner, but againft a 

ftrangcr which had notliing in the land, but that the leflee might 

fsUify in point tried; and lo is i. Hen 7. pi. 10. And it is a rule, 

th;it everv ftranger to a recovery may falfify (lor he cannot have 

error or attaint), if he came not in pending the writ, by him 

againft whom the recovery wa?, for then he is bound.— And after* 

wards it was fo adjudged, that he might fiilfify in the point tried, 

(a) See 21. Hen. 8. c 15. 

^^^^ ^^ Farrar againjt Johnfon. 

A fine levied of T^HE cafc was, Kfcme Icffce for life, the rcverfion to two copar* 
a ftisno^orrc- ccncrs, t\\Qfcme and one of the coparceners make a leafe for 

▼crrton \o a ufc, years of the whole, rendering ten pounds rent per annum to the 
Is cxrcntdi by ^^.^g during her life, and after ten pounds to the {aid coparcener. 
L ^^L*— ^ '° Afterwards the /iw^ and the two coparceners join in afine, /Sir rtmc 
o"«*- 774- r j^ j^.^-^ ^^^^ ^^.^^ ^^^ ^^ ^^^ ftrangcrs, to the ufe of Ftarar^ 
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the huftnnd of the. coparcener that joined in the leafe. Two F^tiA* 

aueflions were moved. — Firft, If he in the reverfion levy a fine to j^^^^'f 
ie ufe of himfelf, if attornment be needful ? Atid refolvcd it was J*'"*' ****** 
aot ; for he is in by the 27. Hen. 8. c. lo. So in every cafe of a 
5ne levied of a feigniory, or of a reveifion to an ufe. — Second, If Co. Ut. p>^ 
by this joining in the nnc by tenant for life with the reverfion, if 6- Rep. 6R. 
Che eilatc for life be furrendered, and the rent extinft, becaufe the ^^' J**^- ^9> 
reverfion to which die rent was incident is gone ? The Court 
ioubted, but inclined it was not ; for every one granted what in 
him lay. — Peri am faid, if they had not levied a fine, and tenant 
for life died, the leafe was good but for a moiety of the parcener 
that let, yet the rent remained for alL 



Edwards* Cafe. Ca« u 

Trinity Term, 34. Eliz^ In the Exchequer Chamher. 

A CTION upon the cafe. For that the plaintiff^ having a cellar, In an ti€6m «• 
"^^ in which he put divers hoglheads of wine, and the defendant ^J^^^'i ^*»«**^ 
having a warehoufc over tlie cellar, raalicioufly laid into the ^^!2i?,!!!ir 
Warehouic luch a weight of wares, quod propter gravitatem pondcru houfc by meaoi 
the floor of the warehoufe fell down and fpoiled all his wines, by whereof it feB, 
which, &c. The defendant pleaded, tliat J, S was poflTeflcd of jf hcpte»<»f«h« 
tlic warehoufe, and of the cellar ; and let the cellar to the plain- ^^^^g^^JJ^ 
tifF, and the warehoufe to the defendant ; and that at the time of i^u^ ^^ „,uft 
the leafe made, tlie warehoufe was much in decay and ruinous ; craveifetback 
and that there ufed to be laid in the warehoufe a thoufand weigh^, wasovercham- 
and that he put in it but eight hundred weight, et propter ruinofita' ^ 
tczn it fell down ; and concluded his plea, ethocparatus eft verificart. 
Upon this it was demurred in law. And the principal caufe of the 
demurrer was, for that the plaintiff laid to the defendant's charge, 
that he malitiose did overcharge the warehoufe with wares, and that it 
Ml propter gravitatefn ponderis ; and the defendant anfwered, that it was 
ruinous, and kl\ propter rutnojitatemj and did not traverfe that which 
Was laid to his charge. — And tins cafe was argued by Atkinson and 
FLEMiNG/<?r the plaintiffs and by CoKE and DALTON/er the defen- 
4emt. — And after fevcral arguments at the bar^ Gent and Clark» 
Barons^ held ftrongly, that the plea was not good for want of a tra- 
verfe ; for when a malfeafance is laid to the defendant's charge, he 
ought exprefsly to traverfe it, and not to anfwer it by argument. — 
But Manwood, Chief Baron^ held ftrongly the contrary, tliat tlie 
plea was good; for he confefiTed that it fell, but fiiewed how : as SeeCatyirtCaJ^ 
in wafte, the defendant pleads tliat it was ruinous at the time, 8. Co. 33. a. 
without anfwering exprefsly to the wafte. So in an aftion upon ??^lJ[l!*' *^' 
the cafe againft an inn-keeper, it is a good plea, that the plaintiff * '*** 

was robbed*by one who came in company with him, without tra- 
verfing that it was by his default.— But it was anfwered, that no 
malfeafance is exprefsly fuppofcd by thefe afts, but only a permif- 
(ion. But here an ill aft is exprefsly fuppofcd, which ought ex- 
prefsly to be traverfed. And tlie two Barons faid, that fo was tlie 
opinion of the other Judges, witli whom they had conferred: 
wherefore, againft the opinion of Manwood^ tliey gave judg- 
^^ent for the pLuntiff^ 

High^te 



at6 



Trimty Term, 34. Eliz. In E. C. and C. W. 



Case x. 



Highgatc againft IXggs. 

Trinitf Tirm, 34* Elix. 



ABimperfcaion "pRROR afligncd was, That Di^gs had brought a writ of 
inabiflUooc -■--' nant, and declared upon an indenture ; but in the bill 
b^edbya ver. ^^e file, ^here was no date of the indenture, but fpaces left ! 
A«r> ,,« but the declaration was perfeft and compleat : and for that t 

upon the file is as an original writ, which is tlie warrant for t 
^b^26 claration, and this not being pcrfeft, the declaration cann 

j<mtt,*3o*4. 5^' — ^^^ ^^^^ caufe the judgment was reverfed. And Aey i 
tmira. there be no bill upon the file, this is a plain caufe of revcrfa 

J. Co. Dig. 319. that they had fo adjudged it. And fo it is here as if there \c 

bill. Wherefore, &c. 

16. & 17. Car. 2. c. ?• 4* Ik 5. An 



See 1%, Eliz. c. 14. 21. Jac. x. c. 13. 
5. Geo. X. c. 13. 



Caii 3* 

Ejedment upon 
ademifeof the 
fourth part of a 
booliB if goody 
tho* it (mj be 



Ante, »34, 

Runningft 
Ijfa.97. 
I. TcnnRep* 



Rawfon againft Maynard. 

P'RROR of a judgment in the queen's bench. The error 
""-^ ed was, That in an ejeffione firma the plaintiff did cou: 
leafe of one-fourth part of a hou Je in N, in four parts to be 
ed ; by force of which he entered in unemenia praeUa*^ ai 
inde foffiffionatusy until the defendant did ejeA him de ten 
fradiSf ; whereas he ought to fuppofi: his entry into the 
part, and the ejeftment of the fourth part. — Sed non aUocatu 
THE Justices faid, that the entry and eje£tniefit fuppofed 
nementisfradief Ihall not be intended of the entire tenemer 
of the fourth part of the houfe, arcording to his decIaratioE 
the judgment was affirmed. 



Caii 1/ 



Adevifeof ' 
three manors 

MM^f/«, two 

\^ fee» and a 
third in taU, it 
good for tbofe 
in foe. See 
xa« Car. 2.C.24. 

PoweionDev. 



Jcrncngham and Cornwallis. 

Trinity Term, 34. Eliz.'^In the Ccvrt of Wards. 

npHE cafe was, A man was feifed of three manors, of \ 
^ fee, and of the third in tail, all being held in capitt ; \ 
devifed all of them to a ilranger. The queftion was, Fo 
much this devife was good ? — This was referred to th 
Chief Jufiices ; and they conceived it was good for the who 
manors which he held in fee, and void for the third ; for he 
tenant in tail of the third manor, and that defcending to hii 
is a fufficicnt performance of the ftatutc of 3a. Hm. 8. c ' 
the intent of it is fatisfied. 



Mich; 



Michaelmas Term, 

34. & 354 Eliz. In the Queen's Bench. 

Sir John Popham, Knt. Chief Jujlice. 
5/V Thomas Gawdy, Knt. 1 

Edward Fenner, Efq. \ Jujlices. 

. John Clench, Efq. J 

Sir Thomas Egerton, Knt. Attorney General. 
Sir Edward Coke, Knt. Solicitor General. 



Beal againjl Charter. Ca$f. f* 

TRESPASS for falfc imprifonmentr. The defendant jufti- Thcdcrd»-*<» 
ficd as conftablc of J. bccaulc the plaintifF brought a child ^J^'^^^f^^"^ 
of the age of two months, and laid it in the church-yard wificraoI«- 
of Jt. to the intent to have deftroyed it, or to charge the parifh ftabicmayjof- 
with the keeping of it ; for which he did arreft him, and put him f*»fy imprifooinf 
in the ftocks ; for which, &c. — And upon this, it being demurred, i|j« offends « 
it was held a good juftification, for it is an ill praftice, and is good ^ntc^^ 
caufe to Hay the plaintifF, and to imprifon him. And afterwards p^V 
in the fame term it was adjudged, that the plaintiff «A/7 capiat per Moor^ 284. 
billdm. Owen, 9S. 

I. Leon. 327. 

Gnite agahift Locroft. Cas£ x. 

Eaftir Term^ 3 3 . £//«. RcU 211. 

'TnRESPASS. upon demurrer the cafe was, Baron and feme ^ h"fl»i»d may 
-■' jointenants during the coverture for fixty years ; the haron by J^n^^ hj^^^ *^ 
indenture let all the land for feventy years, to commence imme- joim-tenancf 
diately after his death ; the baron dieth, and tlie feme furvi\'^d. with his wife. 
The quefiion upon demurrer was, If this be a good leafe to charge "^^ commence 
thepofleffionofthe/crw^i? ^Tit^wiitbT' 

It was firft moved that it was a void leafc, bccaufe it was not to g^^^ though- 
commence till after the death of the baron \ and it might be that the wife furvive. 
he might overlive the whole term: and it is all one as if he had Ame, 152. 
^nted the term to commence after his death, which had been co. Lit. 466, 
Toid. I. Co, 155. JL 

Second point. He dying before the term commenced, the in- ^^^^ 39S« 
tcrcft is vcfted inthe/^;w^. ^."^B^^br, 

But it was adjudged a good leafe. For as to the firft, it is not |q8. 
like the cafe put, for there nothing paffed until his death ; but i. Wood^s Coo. 
here a good terra is created in intereft, although not in ponefT* :n. i7«. 

For the fecond point, the baron having an intereft to d'lffofe of ^o'^P*^ »«'• 
in his life, he might difpofe of all the term, and it fhould bmd the ^^* ^^" 
femt: fo when he hath difpofed by an aft executed in his life of 
the intereft of the term, and hath created a term in intereft, this 
is as good as if he had granted all the term. And fo it was ad- 
jadgerf' I- Ct. 155. a. 

Martidak 



aS8 Michaelmas Term, 34, and 35. Eliz., In B. R. 

Cah 3. Martidale againft Martin. 

Adevifcof EJECTION E FIRMiE, by the Icflcc of Sir Edw. 'Cleri\ 
Lindi " upon *^'againft the leflec of Peacock^ for certain lands in Thetford. — ^Up- 
^Urmfimnd^' on fpecial verdict the cafe was. An anceftor of Shr £d. Clertlt^ 
^'^^nLpro^ ^^^^^ ceruin land to divers and their heirs (under whom Peactek 
•*fosibidivi- claimed) to the ufc of them and their heirs, upon this truft and 
•^Jitsjhmid confidence, that they out of the profits of it fnould crcft a frec- 
•• «"•» "/f**- fcliool, and pay fo much to tlie mafter yearly, and fo much to the 
"Ji'aiMd by"*^ uA^cr, and mould give ten pounds per annum to five poor men; 
U/kL 8. ^"<^ it was found, that the land was not fo employed, nor anj 
c 10. nor do fchool erefted, &c. and. If this were a condition for breach 
chefe words whercof Sir Ed. Clere might enter ? was the qucftion. — ^There wcfc 
•reate a condi- ^^^ points in the cafe. Firll, If thefe ufes were void by the 
*****^ 23. Hnu 8. c. 10. ? Secondly, If it were a condition ? — ^Afterar- 

i.Coic-b. gument, all the Justices held, Firft, That it was not reftnuned 
»'. ixoQ.'is4« ^X ^^^ ^3' ^^^' 8. c. 10. for that was only to rcftrain fuperftitioiu 
Moor, 594- ulcs, and never intended to reflrain ufes thdt were in fevour of 
Bcndl. 187. learning, and relief of the poor. Fide i, Co. Porter* s Cafe. Second- 
Poph. 8^^ jy^ They rcfolved it was no condition ; for the words being upon 
Cb. 13. 61/81. ^^^^ ^"^ confidence, fhew Hiat he repofed truft in them, and 
ft7i.444* would not have the land return for non-performance of it ^ and 
there can be no more apt words to fhew his intent, and not to tii 
the land with a condition, 
s. Leon. 33. PoPHAM citcd Machines Cafe (which wai entered Jlficb. ag. H 

X. And, 139. ^o. Eltx. Roll 649.) where the leflbr dcvifcd his land to his kflic 
Popb. 8. Jqj years, for the fame term he had before, and paying the fane 

rent, and at the fame days and upon the fame covenants which 
were in the firft Icafe. .Arid the queftion was, If this were a Icafe 
conditional, that his leafe fhould ccafe if he did not perform the 
covenants ? And adjudged it was not ; for the firft covenants wen 
only by way of covenant, and not conditional. And here it cin- 
not be by way of covenant ; and therefore the devifc as to that 
w^s void, and ftood for tlie rcfidue. — ^And afterwards it was ad- 
judged for tlie Icflce of Peacock. 

Cikst 4. Juftice Fenner againft Fiftier. 

Tftfptff m:iy be TPRESPASS. The defendant juftified, for that Jo. PFright was 
maintained ■■■ fcifcd in fee, and let to him for years ; that the plaintiff, chim- 
withotti flicw- jng by colour of a deed of fcoflincnt, where nothing pafled, en- 
Ih^ore *"** ^^^^^' ^^' '^'^^ plaintiff rcplicth, by proteftation, that fVright 
tbottgS^cplca was not fcifed in fee; pro placito faitli quod non d^mifit. Upon 
confeflet and this ifltie was joined, and found for the plaintiff. It was now 
•v(Mdi the moved in arreft of judgment, that the plaintiff hath not made anv 
^^*'fiffi*'*'^^% title to himfclf in his replication. — But all the Justices held it 
tU*replication %^^^ enough ; for in this aftion a man need not make any .tide 
triTerfci, or dc- to himfclf; but otherwife in an aflife, or other real aAion. Alfo 
niet the njattcr by the defendant's pica, that the plaintiff entered by colour of 1 
aliedged by the ^^^^ ^f feoffment, m tliat he doth admit him to be tenant at ^11, 
l*^r^* which is not deftroyed. And it was adjudged for the plaintiff. 
pKt. ^' 18. Kd'M. 4. 26. 3. Ed. 4. 18. 12. Edw. 4. « Treffafs'' 14a 

Applctim 



Michaelmas Term, 34. and 55. Eliz. In B. R. iSi) 

Applcton againft Burr. ^^»* 5» 

TERROR of a judgment in the common pleas, in an aftion up- a dcciararioo 
^-^ on the cafe againft the plaintiff, fheriff of £. for fuffcring a ^o\ an dcapc, 
prifoner to efcape who was arrefted by a capias upon an original "^^ "®^ ^^^ 

Fi RST Error, Itwas alledged, that the flieriffdircfted his warrant livcrcd, nor J- 
to the bailiff of the franchife to arreft him, who arreflcd him, and ledge non-ap- 
delivercd him to the under-fhcriff in ed parte authorizat\ £sfr. and pcarance at tlw 
fhewed no place where the bailiff delivered the prifoner, for it '^^^^ ^^ ^^ 
tnay be it was out of the county. S.Cante, i<8. 

Second Error. It was not fhewn, that the prifoner did not ap- 
pear at the day ; and if he did appear, the plaintiff was at no lofs. — 
S^d non allocatur ; for the (hewing of the place w^as but an induce- 
fncnt to the aftion ; and when he pleaded not guilty, the efcape 
is the matter material : and to the (econd, though he did appear, 
yet the tort is not purged. And the judgment was affirmed. 

Charnock againft Sherrington. 

T7RROR. For that Sherrinpon recovered againft one fVorfeh in Amancnfeof- 
-^-^ debt, and afterwards JVorfch enfeoffed the plaintiff of his land; ^^ a^^r judg- 
and then Sherrington fued an elegit upon the judgment; and the ^^^^^^^jj^^fg^ 
plaintiff before execution made, fued this writ of error, and would offor, cannot 
ailign error in the judgment. And it was demurred in law if the J^avc a writ of 
writ did lie.— Curia. It feemcth it did not. Firft, That the frror» until he 
fcofFcc cannot have a writ of error, except it be for error in fuinc: 'I ^^sntvcd by 
^x^ • o 11 rT«'ii • r 1 1 • ° the execution. 

the execution. Secondly, Till execution fued, he is not a party 
grieved ; and this was the reafon that he in the revei fion or re- 3. Co. 4. a. 
fnainder fhall not have error in the life of the tenant for I'lfe^ upon 
a judgment given againft tlic tenant for life, bccaulc he was not a 
party grieved ; but he might have it after the death of the tenant 
for life, before the ftatute. — But Egerton ftrongly urged the p^^ 
contrary, becaufe the land is liable to the execution. Vide * *^^ 
\%.Edw, 3. 25. 4. Dytr, I. 2. £Vw. 4. 24. fcji. 294. 



Graves' Cafe. 



Caie 7. 



A CTION FOR WORDS : " Mr. TVhigfeld, you never thought Words a^iion^ 
"*^ " well of ine fince Grazes did ftcal my lamb." — Adjudged *'^^^" 
aftionable ; although it was alledged in arreft of judgment, that it 
was not a diieft affirmance that Graves did ftcal it. 

Levct^Cafe. ^^"*- 

ACTION 
•^^ was an 

" Thy houlb 

" the pox." — Adjudged aftionable ; for it fliail be intended the 

great pox ; and if it v/ere the fmall-pox, yet they were aftionable ; ^ ^* ^' *' 

for it is a difcrcdit to the plaintiff, and jpicfts would not refort 

thither. And it was adjudged for the plaintiff, and fifty pounds 

damages given. 

CRO. ELiz. PART I. U Baxter 




«9^ Michaelmas Terrtl, 34* & 35, Eliz. In B. R. 

Cai» 9. Baxter and his Wife againft Mounting. 

ifJLfbrin*^' "pRROR to rcverfc a fine. The error aflimcd was. That the 

named in"^ ^^roif 2inA feme and the iliird pcrfon levied the fine, and the 

the writ, be Writ of covenant was againft the baron Tind feme and the third 

omitted to be pcrfon ; and in the fummons tht/eme was left out. — CoK£ moved, 

named in the ^i^^^ f^j. ^j^j^ error the whole fine (hall be rcverfcd ; and it being ill 

CZn^'L >" P^^t' '' "1 •" >!'• 2. EJ'-^- 3- /►/• 39- 27- ^''«- 6. M 0. 10. EJw. 3. 
bereveried. />/• !• SO- — And fo was the opinion of THE Court : but they 
Ante, 114. would advifc. 

Ca«i !©• Warneford againft Haddock. 

Michaelmas Term, 33. W 34. iP//«. RM ^J. 

A perfon who Tj'RROR to reverfc a judgment in an a£tion of waftc. 

the I^CTfion*cJ^ ^^^^T E^^o^- I" theaftion of wafte the defendant appeared 

A houfc may upon the diftrefs, and after declaration made no anfwer, but judg- 

bring wajltj Tticnt was given againft him by nihil dicit : and upon the writ 

though ttic de- awarded to inquire of the wafte and damages, the fheriff went notto 

fcndant ho^ds^ ^j^^ pjj^^^ wafted, but inquired of it at another place ; and this was 

and!f*dtfault!« ^^g^^cd for error. — Sed non allocatur-, for when judgment in waftc 

m^t afttr af>^ is glven upon a demurrer or nihil dicit the wafte is confeiied, and 

fiaranct, it is a the Writ mall be only to inquire of damages ; and although the 

confdTionof the ^^{^ Jq command the (heriff to go to the place, this is but of 

erwuiry ftiaii be ^^^^ ^*^^ nugation ; but othcrwifc it is where judgment is givca 

of the damages hy default before appearance : fo is 3. Eliz. Dyer^ 204. 

only. Second Error. He aftigncd the wafte in a houfe, and by his tide 

Ante, 234. it appearJ tlic plaintiff had only two parts of the reverfion of the 

.^ houfe. — Scd non allocatur-, for although he hath but two parts, yet 

^o^h.'aV** he fhall punilh the defendant for wafte done in that which wai 

Co. Lit. 5). held of the plaintiff; and the meifuage being entire, he cannot 

3. Bi. Com. afTign the wafte othcrv^^ife ; and he did count according to bis title, 

^^^' ThirdError. Becaufe it did appear the defendant had the two 

parts by feveral demifes ; and therefore, though the plaintiff had 

the reverfion in one hand, yet he ought to have feveral anions.*' 

Sfd non allocatur : for he having counted upon the whole matter, it 

is as feveral counts ; and he may well join them in one adion. 

In Ea^er Ternty 3 5. Eliz. the cafe was moved again ; for that it doth 
appear by the count, that the defendant held one part of the demife 
of the plaintiff, and the other of the deraife of a ftrangcr, which 
had granted his reverfion to the plaintiff; foas he had the reverfion 
by feveral titks, he cannot maintain this aAion. And althou^ 
he hath declared fpccially how he held it, ex dimiffione bt a£igna* 
tione^ this will not aid him ; but if he had made feveral leafes he 
might have had one aflion of wafte, as 44. Edw. 3* is. — ^But all 
T£iE Justices held the contrary ; for inafniuch as he hath Ihewn 
the truth of his cafe in his declaration, and he hath the reverfion 
in one; hand, he fhall maintain this adion. 

VoujiTH Error. ^ That the Iheriff had taken an inqueft to in- 
quire of the wafte ; whereas the judgment being by confeffion, it 
ought not to be inquired. — But becaufe divers precedents were fo, 
it was awarded no error. And the judgment was affirmed. 

Note. In this term died Sir Roeci Mam wood, Chitf Bmrmi and he wu IbcocedeA 
I b) Sia William Pkixam, JTii. ooe of tke Jndgei of th« ConuiNQ Pleas* 
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Sharley againjl Richardon, Cah i. 

Hilary Term, 34. Eliz, RoU j^Sz, 

DEBT upon an obligation of 50 1. The condition was, To An twird of 
perform the arbitrament of f Falter Bolton and Edw. Price ^^^ nkafiu^ 
of aU aaions, &c. The defendant oleaded they made no tli^ tte !IISnl 
rbitrament. The plaintiff by replication mewed that they made ihouW be void 
n award, yf/7/V^/, that each of them (houldgive to the other, with- if the parties 
1 four days after the award, a general rcleafe of all demands till ^^i^i^^w* it in 10 
ic date ot the obligation : provi/o fempery that if cither of them ^^^^^^^ 
iiliked the award within twenty days after the award, and fhould though the ir»* 
ly to the other, within the faid twenty days, ten fhillings, that vi/oii void. 
len the arbitrament (hould be void, and it Ihould be lawful for 
lem to fue their aftions, &c. one againft the otlier. Upon this ^' ^J^^* '^" 
was demurred ; and argued by Tanfield of the one part, and ^* ' * ^^ 
rEwis of the other. — And after argument it was adjudged for the 
laintiff.' For all THE Justices held, that the firft part of the 
ward was good ; and the provifo being repugnant and contrariant 
> the premifes, is wholly void ; and for the non-performance of 
lat part which was good, the aftion did lie: for when they 
warded that they (hould releafe each to the other within four days, 
y non-performance of it the bond was forfeited : then the provifo^ 
lat upon payment often fhillings all (hould be void, this cannot 
ivc the bond, which was before forfeited : and when one hath 
Jeafcd to the other ; the other, if the provifo be good, might 
rnder the ten fhillings to make the arbitrament void, which 
rould not avoid tlie releafe. And it was adjudged for the plaintiff. 

Ridler againft Punter. CA$t %. 

;^JECTIONE FIRMiE. It was found upon fpecial verdia, ^""<J«^«^ 
-* tliat IV. and his wife being polTeffed in right of the wife of a ^"^^* 
irm which fhe had as adminiftratrix to C licr firft hufband ; and |] Hite,' ^48^ 
V, being indebted by contraft, granted the term to Coleman^ to Cro. j«c. 51*1. 
ic ufe of fV. and his wife for their lives, and after to the ufc of ^ob* a'4' 
'oleman himfelf. PF. is fbed for this debt, and recovery againft '• ^^' *^** 
im; and 2l fieri facias being awarded to the (hcriff, he for this J,^ gj^'^^' * 
:bt of fV. fold the term to the plaintiff. Tb^ qudUon was. If 

«0e ft. Com. Dif . chit « Covio.*^ 

U a this 
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20^ rilhry Term, 35. Eliz. Fn B. R. 

■"" •• this fa !c were good ? — It w.i^ moved, that this grant of a term, 
hcinq i.ut a clirtttel, and to the ufc of tlie grantor himfclf, is void 
by tlic ftatiitc of 3. Ihn. 7. c. 4. 

Ci'!iiA c:,ntya. For tlic prcp.riibl: of the llatutc is, where granti 
w-^ie matlc by fraud or ccvViii of clir.tt;^!s to the ufc of the grantors 
thcinhlvjr, to ilcrVaud creditors or others, that they Ihall he void; 
hut t:;i>. grant is not to avoid creditors : for the term being in 
right of the wife as adiriir.ilbarrix, if it had fo continued in the 
h:ind of//', and had ncv r Iv^a gr:i:\ted, this was not extendible 
for x.ht debt of //'. ; and if //'. himfclf had it as executor, it was 
not CMtendibic for his proper debt ; and fraud ihall not be in- 
tcr.di..', o.cept it be exprcfsly found. And this grant is out of the 
Ih.t ;te of 39. Ihn. 7. c. 4. and all other ftatutes of tliat nature. 
Wherefore, <S;c. 

See 13. Eliz c. 5. and 27 Eliz. c. 4, 

Case 3. Eufl uT^dinfi Maiding. 

itisacAjrecf npRESPASS for cutting of trees. TJic qucftion was. If it be a 
[ft^*^teM r^*^* forfeiture bv the coHiiuon law for a copyholder to cut trees, 

cu^^rrts with- without a fpcc^al cuftoin for it* — (jAwdy and Popham held it 
our a cuftomto was, for it is to the lord's difinhcritancc ; and if? not allowable for 
fuppoTt it. a copvholder to do it w ithont a cuttom ; and if he did it, it was a 
Sfdfuu^rt, iilr forfeiture.— But by Popham, if it be found that he diilit for rc- 
ticnT ^^^^^' paration of the houfe, by whicli it is made better, there, pcradvcn* 
Ante, 5. ture, it is otherwife. 

Toft, 4^9. I. RclL Abr. ^oS. Gilb.T€n. 25:^, :.. Tcvrrx Rep. 7+6. 

CA814. GiL-goiy ^/f^/.^/ Ncvill. 

A declaration A SSUMPSIT.' That wliereas M. the Icflce for life of land, thf 

on apromiiein -^^ rcverfion to thc defendant, had granted to the plaintiiT a rent 

conficfCTition of often pounds out of it ; in confidcration that the plaintiff pro- 

rrlitrmuft'fhtw ^^^^^ ^^ rcHnquifh thc rent, the defendant proraifed to pay him 

that'ihc rciln- thirty pounds ; and alledged in faft, that he did relinquifh the 

quifhment was rent, and did not claim it, ^c. Upon non ajfumpjit it was found for 

k> deed. the plaintiff. — And upon motion in arrell of judgment, it was re- 

folved, that thc declaration was nbt good, becaufe he Ihewed not 

how he rclinquilhed the rent; for it might be by words, which 

was no diibharge. 

Ca?i 5. Bagnal againji SacheverelL 

u » v-roia find A SSUMPSIT. For that whereas the defendant was indebted to 
;. (i'.f rent rt/- -**- him in 50I. he promifcd to pay it. The jury found, that 
/y../.7/iiiantijai quoad 47 1. parcel of thc faid 50I. he did aiTume to pav it, &c. 
r I ^t«, it is had. quoad ycjiduion " non qlfumpjity It was moved, if upon this ver- 
didl the plaintiff ihould have judgment ? — And refolved he ihould 
not, becaufe it was found tliat he did afTume only for part, fo th« 
faiiie a[jumpjh was not found that the plaintiff did declare upon; 
antl although it was upon an indebitatus ajfumpfity it would not 
alter the cafe (tf). 

;a) P.ut it is now holHcn, that as the pro- in fuch a manner that the plaintiff mxj re* 

mifc upon which an <r^M;ff/>/ri is founded, can- cover what it ja(Uy due. Thompfoa v« 

net extend further than what is juflly due; Spencer, Ea(t« %• CoOi 3. in K. B* 

ihejury/maifening damgcs,may divide theoi 

Ntdham 
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Hilary Term, 35. Eliz. In B. R. «93 

Nedham a^ainjl S. Corlellis, an Alien. Ca$e 6. 

A CTION FOR WORDS. For that whereas 7. Cle^kt brov.^^lit w^nis ^.^ion- 
•** an ajfumpjit a^ainll the defendant ; and tlicy being at iirue u{)- able, 
on it, the plaintiff being produced as a witncfs at tlic trial at 
Guildhall before Wray, Chief Juflicc^ for Chrkcy and upon his 
oath gave evidence to the jury ; the defendant fuper hoc imme- 
diately faid, '* Thou haft forfworn thyfelf,'* Innuendo *' in the faid 
•* oath/' Upon this declaration die defendant demurred. — And it 
•was adjudged that the aft ion lay upon thcfc circumftances ; for it 
"wzs fuper hoc immediaiiy ^V. after he took tl.e oath, and it is innu- 
endo the faid oath. 

A writ of enquiry of damages was awarded. — And it was hclcl Thr jpryfhall 
that upon this writ the inquclt (hall be all of Englfh, and no part ^^ '^^' ^^!''^ c 
of aliens, for it is out of tiie llatute. 28. i.Vx'. 3. c!^ 13. w^qrin/'I^JinU 

an ttJUn. 

Sherwood iigiUnfi V/inchcomb. Cxar 7. 

PROHIBITION. The plaintilF declared. That whereas king Tith-^s cannot 
"*' Henry the eighth was ft;ilcd of the manor of D. of which a ^-P'*t^^"">^"tdfor 
portion of tithes of fuch a place was parcel time out of mind, he. *^P"cJ of a 
conveyed it to him, and he was impleaded in the court cliriilian po,"^'i .^ 
for thefe tithes, &cc. Upon this declaration it was demurred ; for 763. S14. ^ 
tithes can%ot be patcel of a manor ; for they are things fpiritual, 
for which at common law a co:nmon perfon cannot fue ; and i«^^o. ah, 498. 
being of a diftinv^ niture, cannot beloni; to a manor. 10. Edw, 3. ^^''- ^^S- 
pi. 5. 9. ITe?f. 7. pi. 46. hi/ic. 3. cuttallii felonum cannot be parcel j,. co 1%. 
of a manor; and although the W\\\g may have titlics, yet he hath i.saund. 142. 
them not as a lay fee. — And of tliat opinion were all the Judges, 2. c >. 45. 
that he cannot prcfcribe for tithes as parcel of a manor ; but if he S-^-^- Ab. 87. 
hadprefcribed to XnwcJiclmum faiti'm grcirsramy tiiis had been good, 
but not portionem dicimm inn. And a conlultatiou was granted. 
Vide 2. Co. 45. b. 

Scavagc a^ahf Bcarxhamp. Case 8. 

A CTION upon the cafe, by a llieriff againfl the defendant, be- ^^ fhcTiffir.ny 
•^^ caufe he was a prifoncr and in execution, et znohyHcr cicarcd. i.Mir<un aOi. n 
The defendant pleaded, that before the time of ib.c cfcape tlic a-a p<t a pri 
under-flieriff (^) carried him out of the pTifon to fuch a place, ^\*"-'^ ^^''•'••y^'^5 
which was out of the iurifdiftion, and afterwards bioi.riit I;im ^'^ ''"^"'.^v, 
back agam, and there he rem.uned till the imie of ihc clcapc lup- i,ctM c..rrkd in 
pofed, and then he went out, as it was lawful for him. Upon this t ,e undn ih nft* 
it was demurred in law. c.i^tof thc,..- 

Firft, It was moved, thrt an action did not lie for the fhcrifF*;^^.^;'^'''"- 
againft a prifoncr for an efcaj>e, for he ought to keep his prifoii at * ' '"' ^^' 
his peril. ^^or, vr- 

Curia centra. And fo it was ruled in Holt v. Hill-, for the ?• T«..n, ]>.ep, 
prifoncr by law is to remain in the place whereto he is commirte<!. 5- ^^^' 
And as to the matter, ti!E Jitstices conceived, iFthe piiff iv.r be 
once by the a£t of the under-lheriff carried out of prifoii to 
another place out of his jurifdiftion, aithviur^l'. lie be brought 
again to the prifon, he is not in execution, and need not tarry : 
but they would advife. 

(a) Gaoler. L. C. B. FA»Jsr.ii'« MSB. 

* U 3 LftVtttL 
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CAti 9* Lcvctt againfi Farrar. • 

A writ 00 tilt pALSE IMPRISONMExVT. The defendant joftificd, for that i 

ftatuteof ^ writ upon the ftatute of Northampton^ 2. £dw, 3. c. 4. was 

jfmrtimmftm^ awarded 30th July, 32. £52. to the fherifF, and to the jufttces of Ac 

^^^^^^^ P«ice of the county of Nor/oik^ to remove a force ; and he beii^ 

luuneof office, under-lherifF, by the commandment of the iheriff went to the 

may be executed places, and found the force ; and becaufe he was not able to !€• 

hj the tmder- move it, he made proclamation that every one fhoold depart and 

^*"*"^ leave their weapons, &c. And a^rwards he enquired of me force: 

and it being found that the defendant was one of them that siado 

the force, the defendant 6th Augufl^ afterwards by rirtue of die 

faid writ did arreft him, and committed him to prifon ; and lb 

juftificth. 

Fof*. 440. Upon this the plaintiff demurred. Firft, Becaufe this is a 

f . HAwk. 167. commiffion to the mcrifF, which the under-lhcriff cannot execute. 

Secondly, He ought to commit him at the lame time when the 

force was done ; and cannot arreft him afterwards* when the force 

is ended. Thirdly, Becaufe it is not averred that he was under- 

(heriff at the time of the arreft. 

But THE Court, notwithftanding thcfc and other exceptions, 
held the plea good. For when it is direftcd to the (herifF bv the 
name of his office, and not bv a particular name, no* doth ex- 
prefsly command him to do it m perfon, the under-lheriff may do 
it, for it is a writ grounded upon the ftatute ; and not a commif* 
fion, for then it h^ been otherwife. Secondly, The arrcft is law- 
ful at another time ; for if the force had been removed before his 
coming, yet if by enquiry it be found that a force was done, and 
who did It, he may arreft them at another time ; and it is not like 
the ftatute, that the auditors may commit the accountant, for 
there he is before them. Thirdly, It ftiall be intended he con- 
tinued under-flierifF, when in the fame plea it is alledged he was 
under-fherifF, and the contrary is not fliewn. And it was ad- 
judged for the defendant. 



Case u Scroggs agaifift the Lord Mordant. 

Hilary Term, 35. £//«. h the Ej^cbequer Cbamhcrn 

Anadminiftra- ^T HE plaintiff, as adminiftrator of Bridges^ brought a writ of 

tormayfuea 1 ^^^^j. ^q yeverfe a judgment in fcandalis mc^m^um in the 

wnt of error, * x^ u J t> J ^^ 

mlthoushthe queens bench. 

e»ccutionwaf FiRST, The defendant alledged, that the writ of error liedi 

againft the tef- not ; for this writ of error is given by the 27. £//z, c. 8. and the 

Amc^ 28^!'* ftatute is, that *• the party, plaintiff or defendant, Ihall have a 

Cro-^Car.^iV. ** ^^*^ ^^ error ;'* but Ipeakcth not of the heir, ^xcqutor, or 

I. Ro. Ab. 749. adminiftrator. 

plln^a"*' Secondly, That execution was ftied againft the teftatorby 

•.*Co.*^*'a. f^'^iS''^ ^^4 ^^^ i^^^ds only were extended ; but no eoods delivered 

in execution, fo the adminiftrator had no lofs ; ^od when he had 

x^p lofs, he cannot be leftoitd \o any thing* 
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But THE Court refolvtd for both points, that the writ of Scioggi 
error did well lie. For as to the firft, it is within the intent of the "1"'"^ 
itatutes (a), for which tlie ftatute (b) did provide. And as to the ^^^^^^^^ 
fccond, he is privy to the record ; and may have lofs by it in 
futuro. And in many cafes he that hath no lofs, nor can have 
lofs, may maintain a writ of error ; as the tenant which makes a 
feoffment pending the writ againft him. So in trefpafs againft 
two, and execution of the damages is had againft one only, and 
the. plaintiff is fatisfied, and he againft whom the execution was, 
died, yet the furvivor may fue a writ of error ; and for this point 
20. Edw. 3. was cited. Whereupon it was awarded that the writ 
did lie ; and that the defendant Ihould anfwer. Vide 6, Co. 80, 
— Not A ALSO, that it may be that the execution of the land may 
be avoided, and then tlie adminiftrator may be damnified. 

{a\ Wcftra. I. 3. Edw. i. c. 34. 1. Rich. 2. c. 5. i2. Rich, 1. c. r*. 
(^)i7.£li2.c.t. 




U 4 £after 



i^ Eafter Tenn. 

55. Eliz. In the Queen's Bench. 
Sir John Popham, JOit. Chief Juftice. 

• Sir Francis Gawdy, Knt. 1 

John Clench, Efq. \ Jufiices. 

Edward Fenner, Efq. 3 

Sir Thomas Egerton, Knt. Attorney General. 
Sir Edward Coke, Knt. Solicitor GeneraL 



•ass I. 



Munday againft Cordal. 

Hilar J Term, 35. Eliz,. RslI 6o. 



WonU aeUoo- A CTIOX for thefc words : " Thou art a forger, and art fucd 
able. /A " in the ftar-chamber for going by one Sedge.** It was 

^ A after verdict moved in arreft of judgment, that an a&ioa 
^"li^r^c ^*^ ^^^ ^^^ ^°^ *^^^ words ; for it is not Ihewn what.thing he 
''3 * ' ' forged, and how he was feed, for it might be, it ui-as without caufc, 
a.Biic.Ab.568. — But THE Court gave judgment for the plaintiff; for when he 
faid, •* Thou art a forger," this^ is intended of fuch a thing of 
which forgery might be, and to4)e fpoken in the worfc part ; and 
when he laid, ** he is fucJ in the ftar-chamber," this doth aggra- 
vate it, that be did fuch a forgery for which he is fuable there. 

Cai« 2. Barley's Cafe. 

Jt4trtfmif^' TT^ ^^^ indifted for the murder of fVeatherhead. On being ar- 
•1-7 of man- -*•-■• raigncd upon it, he pleaded, that Jnn the wife of ffeatberhcad 
flaughtcrinan brought an appeal againft him for this murder; and he was ar- 
appeal of mur. faigntd Upon ir, and pleaded not guilty ; and tried, and found by 
pUa to\n in- the jury tl)at he was not guilty of murder, but that he was guilty 
dia«»witfpTthc of man-flaugliter; and thereupon he prayed his clergy, and had 
fiime offence, it ; and demands judgment, if he fliall be again put to anfwcr this 
ic p c ^^^^^y- Thereupon it wa:? demurred. — And now this term it wa$ 
**,- 'r!^* aJ^ ' judged a f^ood plea; and thereupon he was openly in court dif- 
thc cafes there cliarged, but no fpecial rcafon was given of the judgment, ^/tre^ 
cited. for the finding liim guilty of man-daughter in the appeal was 

(«) Ante, 176. rnojc than riCedcd, as it appeareth in IFroth v, f^iggs (a), and then 
tiic allowance of clergy is to no purpofe, &c. 

Casf. 3. More aga'aijl More and his Wife. 

D; mages mufl A CTION for words againft the haron and feme^ for words 
bt fwvt».iiiyaf- -^ fpoken by x\\tfemey and alfo for words fpoken by the baroM, 
d^'fcmhnu'^c^ ^^^^ defendants did confefs theaftion ; and upon a writ of enquirv 
fevcrali^RuiltJ. of damages, the damages were entirely aflcflcd. — And it was heldil^ 
Co. 10. 131. a. and for this caufc the judgment was flayed; for the damages oueht 
i;ou|;.377.73o. to bc fcvciaJIy alicficd for tlie fcveral words. Ude 9* Edw. 4% i. 
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Green again fi Dancy. ca« 4.. 

ACTION for thcfe words : " Thou art falfly forfworn m Bell- ^^^^ 
♦• courts'* innuendo, a court baron held at Bel/.— And PER y^^^^ ^^^\ 
Curiam, with this innuendo the aftion did lie, otlierwifc not poft. X09. 34S. 

Lee againft Secombe.' CAt«5. 

ACTION for thefc words : *• He was falfly forfworn in the Words adioo. 
" court of the Bijhcp of Exon, at Exon:' It was moved in ^^J^'^ 
arrcft of judgment, that it doth not appear he was fworn in any 
judicial court ; for it may be in the yard of the bifhop, which is '• ^*^Jf- P-C. 
called his court. — Fenner, Jujijce. It is known to us that every ^' b'^c. Abr. 
bilhop hath his court, that is, his confiftory to determine caufes ; ^^^ 
and it fhall be intended he was forfworn there. — The plaintiff had 
judgment. 

Levermore againft Martin. CAt« 6. 

ACTION for thefe words : "Thou art forfworn and perjured." l" flandcrtho 
The jury found a fpecial verdift, That the defendant faid ''ro^J^""^!? 
the plaintiff was " a forfworn fellow." To whom the plaintiff f^^j^^* ^ 
faid, " Will you fay I am perjured ?" The defendant faid, " Yes, 
** if you wijl have it." — The Court conceived, that upon this 
matter anadiondid not lie: and it was adjudged for the defendant. 

Butler againjl Paynter. CAwy. 

A CTION FOR WORDS. For that whereas the plaintiff words of too 
•^^ was a juftice of the peace, the defendant faid, " You do gfiwrrai an im- 
>* opcnlv maintain and countenance the word people, againft port will not 
M God's laws and the queen's." After verdift it was moved, that j'i^'|^f*(^"aCT. 
an a£lion did not lie for thefe words ; for it is not Ihcwn who 
thefe people are which he intended were the worft people, ^'/;^. Ydv.ai. 
rogues, hereticks, or the like ; and it is not (hewn that he did know 
tlicni to be fuch pcrfons, nor in what he did maintain them. — And 
of that Opiniqn were Fenner and Clench. — But Popham, 
Chief JuJIicey contra j for they found to his difcredit. And he faid, 
it was adjudged upon good deliberation, in a cafe between Sir Hen, 
Fortmau ?nd Stoivc/i, that for thefe words, " Thou mainti^iineil 
** fuch a fuit," an aftiondid lie, for maintenance i^ unlawful and 
odious . and it is here alledged to be fpoken matUiosc^ and cannot 
be intended but he maintained them in their naughtinefs.—^After- 
wards, Mich. 35. ti 36. f/iz. the cafe was moved again : and it was 
held by the whole Court that the adion did not lie, for the 
words arc too general to maintain an aftion. 



More agai'fijl RofwcU. 

I^tlary Term, 35. Eliz. Roll 2 



Case 8, 
Roll 22. 



"P^EBT upon an obligation. The condition was, to perform- a covenant to 
^^ covenants of fuch an indenture ; and the breach artigned in *^^^"^^ ^"^^ * 
;his, that the defendant did covenant to aflure fuch land by fuch ^^ur^ou^nftl 
aflurance as by the counfel of the plaintitF fliould be devifcd : and (hall advifc, it 
lUledgcdy that the plaintiff cauied fuch an affurance to be drawn not broken hy 

refiifmfs to cjce- 
(ute a deed drawn by the party, foil. 465. 5. Co. 19. b. Xi Ro|L Aljr, 4''6. 2. Com. Dte, 4.cc. 
I. Wqod't Cm, iSd. 306. ' ^^^ *» *^ii 
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MoBc and cngprofled, and put wax to it, and required tbe defendant t0 
«;««V execute it, and he refiifed. Upon this the defendant did deinnr. 
MwsLL. Harris, ferjeanU moved, that no breach of the covenant ws 
fhewn ; for when he is to make fach aflurance as die coonfel of 
tlie plaintiff* fhall devife, and the plaintiff* himielf doth derifeit; 
this is no breach, for he is not compellable to make ic 6. Hau 7. 
//. 4. 26. Hen. 8. 17. Edw. 4. 

Gawdy, Juftice. This clearly b no breach; for when it 

is referred to luch an aflurance as counfel ihall adrife, this 

ihall be intended fuch aflurance as fhall be reafonably advifed, 

and not in fuch manner as tlie party himfelf of his own 

^^ ^' head fhall advife, which peradventure may be unrcafonable. 

Afterwards being moved again at another day, all the Cocet 
(«)y*iaepoft. was of the fame opinion (a), for which the plaintiff' would hafe 
^G'ihh^^^. ^" non-fuiicd ; out he could not, bccaufe he appeared the fame 
(^^Watkinsv/ term r^}; and therefore he prayed advi Cement till the next term, 
Towei^ i.Ter. to tlie intent to be nonfuited, and to difcontinue it. 
Rc?p. 275. 

CAt« 9- StafTord againjl Bottome. 

Hilary Term, 35. tli%» RoUt^'j, 

In an ajfumfjit A SSUMPSIT. For that the defendant, upon fuch confideration, 
on a protnifeto -^*- promifed to make to the plaintiff fuch affurancc of the rcc- 
fi»k«ruch an ^^^, during their joint lives, as fhall be devifed bv the counfel of 
pb^^icoun. ^^^ plaintiff; and allcdged In faff Oy that one Jo. Af&rris was of hii 
ftl Oiouid ad. counfel, and that he gave his advice that the defendant fhould 
irife, it it fuffi- make a leafe by indenture, &c. and that the plaintiff himfelf j^c^ 
citnt toftatc ^^j^j £ j^jif notitiam to the defendant of the advice of tlie faid J§. 
l!dvVed riw Morris^ and required him to perform it, which he had not done. 
pUiniiff. and After verdid Godfrey moved in arrefl of judgment^ that the 
that the plaintiff counfellor is to give notice of the advice to the defendant, and not 
lavenoticcofit to the plaintiff; for perhaps he will not fpeak it truly ; and the 
Poft^'^e™^"^ defendant is not bound to give credit to his report : and fo is 
^ '^ ^' II. Hen. 7. pL 21. 

1. Lut.'eso. Coke contra. For being the counfellor of the plaintiff^, he is to 

y Mod. 191. give his advice to the plaintiff ; and he to notify it to the defen- 
dant. II. Hen. 7. pi. 23. 8. Edw. ^.pL 22. 14. Hen. 8. pi. 21. 
And die defendant is not at anv mifchicf, for he is not to do it 
without notice ; and if notice be given, he is to do it at his 
peril, if it fland with the agreement : and if the plaintiff giveth 
notice to make fuch an afTurance, and he doth it, although it be 
not advifed by counfel, this fliallexcufe him ; and if the plaintiff 
fhall afterwards fa^' that the counfel advifed any other affurance,he 
need not make it, for the plaintiff is not to vary from his firft rcquelt. 
PoPHAM, Chief Jufi'tce. If the words were, that he fhall make 
fuch an affurance as the counfel of the plainAff fhall advife the 
defendant, it is no doubt but the counfel mufl notify it to the 
defendant ; and if the words were as the counfel of the plaintiff 
fhall advife him, it is no doubt that notice is only to be given to 
the plaintiff: but the words here are, ♦* as by the counfel of the 
*< plaintiff fhall be devifed," which doth fiand ihdifierent ; and 
he conceived it iuilicient to be given to the plaintiff; and' 
^'*» 9» he fhall give notice thereof to the defendant : for in the perfor- 

HUUicc ot every coHditioU) every one is to perfQim that which 
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in his notice ; and therefore if the promife be, that you fliall Stattoiid 
snake fuch afiiirance as my counfel fhall advifc you, I ought to «/«»V 
ffivc notice who is of my counfel. It was ruled in a fViltJh'ire BoTTofcuit, 
cafe, where one made a leafc for years, with a provifo^ that if he Co. S. 91. a. 
tendered ten Ihillings at the cathedral church of Sarum^ at any ^®- ^*'- ***• •• 
time during the term, that the leafe Ihould.be void ; he was bound 
to give notice to the leflee when he would be there to tender, for 
the time was incertain. (Vide 18. Eli%, Dyer^ 3S4-) Another cafe 
tftnas ruled, that if one be obHged to another to pay fo much to 
him, when he came next to Paul's^ he ought to give notice when 
he would come next thither. So here it is to be expounded with 
reafon, for the counfel of the plaintiff is not bound to travel to 
feck the defendant ; and if he give counfel to the plaintiff, and he 
give notice to the defendant, this is fufficicnt, and there is no mif- 
chief to thp defendant ; for if the plaintiff doth report it to him 
^fly, yet if the defendant doth perform it, it is fufficicnt, and 
he cannot vary from it, but hath difpenfed with the defendant for 
any other, and fhall not fay afterwards that the defendant hath 
done it according to the advice ; and this is the furefl way. — Of 
that opinion were FjENNER and Clench fahfinuGAvrDY): and it 
was afterwards adjudged for the plaintiff. Hdc 5. Co. 19. b. 



Qkes agafnjl Kirby. 



Casb ic. 



A SSUMPSIT. In confideration the plaintiff at the defendant's An ajjlmpjit tm 
'^^ requefl would furceafe fuch a fuit, &c. tlie defendant promifed jpromifcto 
to feal him a bond when required, &c. and alledged infa^Io that he did ^nfid^arit!".f 
furceafe the fuit, and the defendant, licit fa plus requijitusy fuch a day furccafin^afuif, 
and place, had not fealed it". After vcrdia it was alledged in arrefl of need not aiKdci 
judgment, Firft, It is not alledged t\^^t he furceafed at the requefl of '*^*^ «hc plain- 
the defendant.— Secondly, That the requefl to feal the bond was ^^Xt^ii'*^ 
not by the plaintiff. — Sed non allocatur' Fpr as to the firfl, it fliall be ^^^^ ^^^^ ^^^ 
intended, for it is for the defendant's benefit ; and to the fecond, fendam the 
it Ihall be intended, if the contrary be not Ihewn, that it was by oth«r. 
the plaintiff, or by his fervant /or him, Wherefore it was ad- 
judged for the plaintiff. 

Lewes againft Hay. cah m. 

MUhatlmas Term, 33. ^ $^. Eliz. J^oll ^%, 

ERROR. For that the judgment was, et idem Jo. Lewes in Amendment.* 
mifericordia -, whereas it Ihould be Thomas //a/.— it wftS amend- 
^ by*4ward. 

Bartlett agairtjl Wright. ca«» «. 

PJECTIONE FlRMiE. For a meflbagc, one rood and two Ademiftof 
'*-' acres of l^nd in Bridgenorthf of the leafe of Elburne, I'hc tvro yard land 
jury, upon not guilty pleaded, find a fpccial verdift, •* that on^ in B. in the 
V belhorougb was feifecf of the houfe, and of two yard-land in B. ^^"^^^^^^^^^ 
' f* and that die two acres of land were time out of mind parcel of ^^^ ^^^^ ^^ 
f* the two yard-land ; and that the faid D. let to the faid £. leffor the land in i?, 
f* of the plaintiff, all my houfe, and two yard-land in B. in the that imot in 
f* poffeffion of Geffi ; and they found, that the two acres of land th«: poOfeffioa 
#• j^v^ not in the poffeffion of Geffe^ but that all *p r^fidue were/^ 



I 
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Ba»ti»tt Ti-.e queftion wa^. If the n»-o acres do pais : — ^It ^ras axgndbj 
\v*T^-r P^'i>*£V f-'f tl*c ^»e part, and Hlj^xe oi" the othcr. 

GAWDYcorctived itdidpafs; forirhen iris luuned ** xny houie, 
C3. ?. i=. a. ««and two yard -land in fi." this is fufficicntlv certain, and that whid 
cainc after is not material ; and it is good for ail, though no part 
wtrc in tJie poireirion oi Geffe. — Popham accorded. Forvhcntbc 
law niaki:s a ceriainty, that wltich coxneth siter and is repugnant 
Ante,;9. i& void: as if one ;:rant the manor of i). in JD. and this extends 

Cfc Jj»c. 22. to D. and 5. if lie hath dcmcfncs and Icrviccs in ^. and 5. thii ]* 
f.CGiii.Dis.27. fliall pafs only that which is in D.; for the words are fappiiedtbt 
a manor pafTeth ; but if he hath dcmelhcs aiui fervices only inD. 
then the whole Ihall pafs, for otiienvifc the gxanrce ihall not have 
a manor : fo here, for that the yard-lands are inrire, and be can- 
not have the yarJ-iand except he have two acres* they ihall alfo 
pafs, and it fhall not be retrained by the lafi clauic. ' So if one 
hath five acres called BLi.Lufidi^ and he granteth all his acres 
ciiltd Biacklandi in tiic tenure cf J. D, and J. H. hath but four 
of tlie acres, yet the live ihall pals. 
Ante, 16. Cllncm and Flnnlr centra. For the intent of tlic parties was 

foft, 47V- ^^ P^^^ °"'y that wiiich was in the teiiure of Gefc. a::d yard-land is 
no fuch certainty ; but when it is referred to another certairit\, this 
\\i'A\ be good, efpccialiy when the grant may be lupplied by the 
land in the ttnuic of Geffe ; but if no part were in his tenure, it is 
othcrvvifc. Eta(Ijouy7iat\ — And afrenvard*, in -F.^-w Tirw, ^^,ESz, 
PoMiAM bwingahfcnt, it was again moved ; and, againil the opi« 
nion of Gawd Y, it was adjudged for tlic defendant. 

Case 13. DcU agtvrjt Balnhcije. 

What fhall ex- 'TPRESPASS. Upon fpecial verdiS the cafe was, J. 5. had I I 
tin^ui h a right -■• clofc, and a wood adjoining to it, and timeout of mind away \ 
of way. j^gj j^p,^ yf^jj Q^.gj. ^jj„ ^.|^jg jQ jjjg wood to carrv and re-carry. 

1. Roll. Abr. He granted the clofe to one, and the wood to another. The qudt 
V3^- tion was, If the grantee of the wood (hall have the way? — And it 

5. Ccm. Dig. ^^^^^ adjudged he ihould not ; for the grantor by the grant of the 
^* * clofc had excluded himfclf of the way, becaufe it was not fa\xd to 

him ; and he himfelf could not ufe it, no more can his grantte. 

Vide 20. Edw, 3. " jidmciifuremcKt'' 8. 

CA.T.14. Clever agantjl Gyles. 

Trinity ferm, 34. FMz. Rdl 865. 

whatfhaiibc a T^ JECTlONE FIRM^. It was found by fpccial verdia, that 
/tiftcicnt deed mL» ]^^{ig}-j fold to Oncly certain land by deed indented, upon coii- 
to declare a ufe. ^jj^j^j^ ^f re-entry upon payment of twenty pounds, and that ail 
s. Co. 73. b. aiTuranccs (hall then dc to liim and his heirs ; and covenants to make 
Moor, 78^ other afliiranccs, and that they fhall be to tlie ufes in the inden- 
*Modi6la6 ^^^^' Afterwards he makes a feoiFment to die fame bargainee, to 
** Co. Dig. 6»i. the ufe of him and his heirs ; and afterwards levies a fine to him, 
Dougj. 45. which was to the ufes in the indenture. If by this abfolute feoff- 
ment to the exprefs ufe of the bargainee, his eftate be conditional 
or not ? was the qucftion. — And adjudged, that notwxthflanding 
the abfclute fcoffinent, aad to an cxprgis ufe ; yet ;t being upou 

no 
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new agreement, this is guided by the covenant, and it fhall rule Cli?i» 
as well as an exprefs limitation of the ufe. '•r^'V 

See 29. Ctr. s. c 5. and 4. Se. 5. Ann. c. 16. 

Porter againft Gray. Cas* 15. 

VOWRY for an amercement in a lect, for not doing fuit. ^. ifthedc. 
^ The plaintiff was non-fuited, for which the defendant had a f«i«*antmaU 
urn, and he prayed his cofts. — ^But the opinion of the Court ^*^**^^^°" "* 
s, he fhould not have cofts ; for it is not fuch a thing for which amcrconOTtr 
; ftatute {a) dotli give cofts, for it extends only to cuftoms and Ante. 245. 
vices. Port. 319. 

>r, 839. Cro. Jac. aS. 510. Cro. Car, 534. Carth. 179. i, Bac. Abr. 513. Dougl. 709. 
rcrm Rq). 235. 

(«) 7. Hen. S. c. 4* 21. Hen. 8. c. 19. and vide 11. Geo. 2. c. T9. f. 22. 

Bind againft Plain. Cxti 16. 

Vide Ante, Page 218. Cafe 5 . 

RROR. Error ailigned in the matter of law ; and for that the Certainty to a 

JJaintiff did aver, that between the i ith day of September and common intent 
ays after Michaelmas no challenge or claim was made ; and ** ^"fficicnt in 
th not anfwer to the refidue of the nth day of Sept. if claim ^«!^ Tj'g"' 
s tlien made. Pou.' 85S.* 

But PoPHAM, C y. and all the Court held it good. For it ^°"5l. 159- 

;ood to a common intent, and we muft not pinch fo upon in- 

nces of time ; and it Ihall not be prefumed that challenge was 

ide, if it were not fpecially alledgcd. The law prefumeth all 

: day to be the day of the promife, and that no claim or clial- 

ige upon that day, if it be not Ihewn ; and in any plea ordccla- 

ion, it is fufficient to fatisfy the common intendment. It hath 

^n adjudged, that where an arbitrament was the 12th of -^^r/7, 

i the arbitrator awarded tliat the party Ihall relcafe all aft ions 

til the making of the award, in debt upon an obligation for non- 

•formance of the award ; he pleaded a relcafe of all aftions until 

I J2th of j4pnl; and it was adjudged a good plea ; for the inftant 

time it not to be rcfpefted : wherefore the judgment was affirmed. 
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Sir John Popham, Knt. Chief Juftice. 

Sir Francis Gawdy, Knt. 1 

John Clench, Efq. > Jufticts. 

Edward Fenner, Efq. J 

Sir Thomas Egerton, Knt. Attorney General 

Sir Edward Coke, Knt. Solicitor General. 



Ca«i 1. Hughes againjl Robotham, Executor of J. S. 

Alcflfceforyetrt A SSDMPSIT. Thilt whcrWIS the 14th jffril^ ^c. the plain- 
may furrendcr to ZA tiff was poflcfled of a Icafe for years, and the tcftator was 
^!I^^fo?** . poffeffcd of the revcrfion for years, the teftator, in confi- 

yctri, iho' the ^^.^^jon the plaintiff would furrender to him all his eflate, pro- 



reycrikmcr hM Diifed to give him thirty pounds ; and alledges /h^^o, that 2odi 

i left term thin Jpril^ ^c, he furrenders, Sec. Upon non affumpjit it was found for 

thclcflec tlic Dlaiiiiiff. 

Ante, 173, 

i.Lev. 303.323. Foster moved in arreft of judgment, Fisrt, It was not alledg- 
Pop. 31, 32. cd x\i2X he was poflcffed of the entire term at the time of the fur- 
» °3« n-f^' render ; and it may be he had alligned part of it before to another. 

2.RoU.Ab.494. 

a. Vent. 327. Secondly, Both parties are termors; one in pofleflion, and 
Ik? * K ^^^ other in reverfion : and a termor cannot furrender to a termor, 

piJV*v" for one eftatc cannot drown in tlie other. 

riowa. 541. 

a.Bl.caln.178. 

LdJU7in.402. As to the firft, all THE Court held clearly that the declaration 

3-Bac.Abr.458. is good ; for it fhall not be otherwife intended, but that the eflate 

Shep, Touch, jjj continue ; and it beirig but an inducement, it need not be 

^*'' foprecifely alledged. 

To the fccond, Popham faid, it is clear that he who hath an 
cftale for ten years, may furrender to him that liath an cftate for 
twelve years ; and the eftate is drowned, and the other fhall come 
in pofleffion ; and there is no doubt but a furrender to him that hadi 
a greatct cftate for years is good, as to him that hath an eftate for 
lite, which Gawdy did exprefsly affirm ; and here it ftandeth in- 
different, if the reverfioncr had a greater eftatc for years or not; 
but if one be leffce for twenty years, and he let the land for ten 
years, and he furrenders to him that hatli the refidue of the term, 
this is good to convey his intcrcft, but not to drown the eftate, 
but he Ihall have the twenty years as before : otherwife it is of 
a furrender to another man that. bath the rcYcrfion for years. 

And 
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And PoPHAM conceived, that if the teftator had the rcvcrfion Huomi* 
for a Icfs number of years, yet the furrender is good, and the eftate •/•«»«/' 
Ihall drown in it. And it a man be leflce for twenty years, and '^^■o'^"^*'* 
the reverfion is granted for one year to another, wno grants it 
to the leflce for twenty years, this is a furrender of the firft leafe 
for twenty years, and is as if he had taken a new leafe for a year 
of his leUor. 

^odFzwziLf Juftice^ affirmed; and faid the furrender was 
good, although the reverfion was for a lefs term for years ; for 
here are feveral terms out of the reverfion, and one cannot Ante, 175. 
Hand with the other; but coming together, one fhall drown the «.Bl,Coni.i7t. 
other : and the number of years is not material ; for as he may 
furrender to him who hath the reverfion in fee, fo he may to him 
that hath the reverfion for a leflcr term : but when leflee for twenty 
years, maketh a leafe for ten years, who furrenders ; this cannot 
drown in the other, becaufe it was not to commence until the 
term expired.-— And it was adjudged accordingly for the plaintiffs 
r. HiU. 32. C. B. Placito I. 
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Pirt payment 
and an agree- 
ment t« take 
the residue at a 
future day can- 
not be pleaded 
as fatisfa^Ion 
in bar to debt 
on bond. 
Ante, 46. 
Port. 306. 309. 
727. b, 

5. Co. X17. a^ 

6. Co. 44. a. 
Plowd. 5. 

Ld. Raym. 122. 
2. Term Rep, 



Caie X. Balfton and A. his Wife Executrix of M. S. a^ainji Baxter. 

DEBT upon an obligation made to the teilaror to piy 
13I. 6s. 8d. dated li^.JprUy 2^Elix. The condition was, 
to pay ten pounds at thefeaft of 5/. Thomas \ht apoftlethen 
next cnfuing, at tlie church porch of Nczi'ton. The defendant 
pleaded, that before the faid feaft, viz. ult, Nov. 24. fZ/Js. the tcf- 
tator did agree with him, that if he would provide for him fix 
pounds, and pay it at his houfe in N. the 15th day of Dcctmh. 
next, and would promife that he would pay the four pounds rcfi- 
. due at the tcaft of 5/. John Bapiiji enfuing, that he would accept it 
in full fatisfad^ion of the faid fum often pounds ; and alledgeth m 
Jcu'Jo^ tliat h.c jKiid the laid fix pounds the laid 15th day of December^ 
and then promifcJ that he would pay the refidue at the faid feaft of 
6'/. John the Bafi'ijl \ and the teflator did then accept the faid 
promife in full fatisfaftion of the faid ten pounds. Et hoc^ tfc. 
l-pon this it was demun d,— I'his term, upon the firft motion, 
without any great delibera 10 1, the Court did adjudge for the 
plaintiiT; for this is a concord pleaded, and is executory, and fo 
can be no bar in debt upon a bond, no more than in a trefpafs ; 
and this promife to pay the refidue is a thing in aft ion, and can 
be no bar of a debt which is certain : as in debt upon an obliga- 
tion, it is no plea that he accepted another obli^tion in recom* 
pence of it. 11, Hen, 4. — But by Gawdy, U he had pleaded 
payment of a lefler fum before the day, and at another place, in 
fatisfaftion of a greater fum of money, and had relied upon it, 
this pcradventure had been a good plea. — And they all rcfolvcd in 
the principal cafe, that it was no good plea to avoid a bond upon 
fuch naked matter. 

Nevill againji Payne. 

jn5«o "^ufranto /^UO WARRANTO fued by Nevill in the name of tlic queen 
thcvrTirf be**!!- ^N^againll: the defendant, for claiming a leet within the manor of 
" it v;//" where Medhuryie, The defendant pleaded, that he was feifed in fee of th: 
the prefer iption vsxTCCiox oi Medbume^ and claimed the leet tliere by pfefcription ; 
» »^ right of '^a Tiwdi xS\Q venire facias (they being at iflue upon the prcfcription) 
was awarded of the vill of Medburncy and tried againft the queen : 
and it was upon motion adjudged a mif-trial ; for the prcfcription 
being, that he had a leet withm the manor oiM, and iflue joined 

upon 



Ca-e 1. 



and 

the/»ir/rftf rhall 
not bvi certified 
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upon it, the vifnevjzs to be of the manor of M. and not of the n«vill 
Village of M. tor there was no mention of a village in the re- H^^^'fi 
cord, and the venire facias might well be of the manor. ayke. 

And then it was prayed^ that the pojiea might be certified; butj.T. Rep. 484; 
becaufc it was mi(-tried, and fo upon the matter ho trial, and 
being againft the queen, it was ordered the poftea fhould not be 
received ; for if it mould, the defendant might exemplify the ver- 
dift, as duly tried, and it would be an cvidencfc againft the quecn^ 
tvhich fhall not be fuftered; 

DoAor Caefar againft Curfeny. cfAti 3- 

ACTION FOR WORDS; That whereas the plainlifF wis Word* aakjo- 
^^ Judg^ of the admiralty, and J. S. had a fuit againft the de- *^^«* 
fendanty in which the plaintiff gave fcntence againft the defen- ^^ q^ 
dant ; die faid defendant faid, that the faid fcntence given by the .. T.Rcp. 199* 
plaintiff, innuendo fententiam pr€tdUl\ i^c. was corruptly given. The 
defendant pleaded not guilty, and found againft him, and 200 1. 
damages arfcfled. It was now moved in arreft of judgment, that 
^n aft ion did not lie for thofe words ; for it is not alledgcd, that 
the fcntence was corruptly given by tlie plaintiff ; for it may be 
the defendant did intend it was corruptly given by reafon of^the 
falfe teftimony of falfc witneffes, or corruption in them^ and fo 
touched not the plaintiff. — But the Court held, that the words 
can have no interpretation but in an ill fenfe, and to be intended 
of the Judge tliat gave the fentence ; and fo it is precifcly dlledgcd 
in the declaration. 

Then it was moved, that a talcs was awarded de clrcum/iantlbusy Ju dices of j^j^ 
tvhich was not to be awarded in this cafe, bv the 35. Hen. %. priuim^y %ist 
c. 6. for that is intended to be granted when the triil was all by V^"^]^^^'^'' 
EngUJh^ and not when the trial is per medictatem lingua \ for perad- tiUi 'j<!ik^>/ii/# 
venture it fhall be all of Englijh^ there being none there but Itach. y^^dr, forio 
—But all THE Court held it within the intent of the ftatute, and many aliens or 
within the letter of it ; for it is, that in all aftions, &c. tales fhall ^^"jj^* *' 
be awarded as in the bench. But a qucftion could not bcj if it (Jj*" * ^"'^^^ 
Were in the bench ; and where it was objefted, pciadvcnture there Port. 818.841. 
(hall be no ftranger there, the ftatute had regard to it, for then no 
tales can be ferved ; for the ftatute is, tales mall be awarded qualcsi '°* ^^* ^^S* 
f^c. and fo fhall be of fucli perfons as were of tiic former return. ^'^^J^^'^'^* 

Thirdly, It was moved, tliat tlie tales was mif-awarded; for *' *^ '^^** 
there are none returned but aliens, and not dc mcdictatCy c^/r.—-And 
THE CoitRT conceived it to be good* For in tliis it is fuflScicnt 
to return fo many only, which with the other might make a full 
jury, but otherwife 01 tales in banco \ wherefore here when aliens 
were only wanting, it was fufficient to return them. And it was 
adjudged for tlie piaintifF. 

Rayne againft Orton. Cas*^. 

Hilary Ternn 34. Eliz. Roll 70. 
A SSUMPSIT for 56s. tipon an indebitatus ajjumpftti The de- Aconconiexe- 
-*^ fcndant pleaded, that after the ajfumpfit there was a concord cuiorv in part 
between them, that he fhould give to the plaintiff fifteen fhil- ^^^l!^ 
lings, pafcel of it, and the thirty-five fhillings refidue the plain- f^^^y.'*'' 
titt fhould receive of him in hats ; and alle^Jgeth the payment of piowd. \. b. 

T. Raym. 103. 4.50. td. Ray. m, 
CRO. SLlZ. PART I. X ^^ 
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Ratici the fifteen fliilHngs, and that he wa< always ready to pay the itfi- 

^^"'^ due in liats. And upon this it was demurred. — And without aifo- 

ment it wa^ adjudged for the plaintiff; for it being a concoid 

Ant«, 7C4« executory in part, can be no plea ; for a concord is always to be 

1. 1. Rep. 24. inti rely executed, and not to be executory in any part. Audit 

was adjudged for the plaintiff. 6. Hen. 7. pL 9. 

Case 5. Sir Chriftophcr Hllliard agahift Conllable. 

•• !h ,, m bioU- A CTION for thefc words : " Sir Chnjhphcr Hilftardls a blood- 
|)/*'*J^»*^ •• "^ ** ^"^'^^^^ *"^ fucketh blood ; but if any man will give him 
MwA^^.* " * bribe, as fheep, or a couple of capons, he will take them." 
able, chousti ' l-^pon not guilty pleaded, it was found not guilty as to all the 
fpokenof ajuf. words except ^* he is a blood-fucker, and fucketa blood /* and 
ticeof the peace, for them he was found guilty. 

The opinion of the Court was, upon motion in arreft of 
^ BL R *'^ judgment, that the laft words not being found, an a'Aion did not 
y'qi. 791!'^' ^^^ ^^^ ^^^^ ^^ ' ^^'* though he alledged in his declaration, that he 
was a juftice of peace, and one of the council in the north ; vet 
the firil words cannot be any (lander, for it cannot be intenoed 
what blood he i'ucked. And by the advice of the greater part of 
all THE Justices of England^ it was adjudged for the defen- 
dant (a). 

(m) Thift cafe was reconfidered, and judgmeat for the defendant affinned. Poft. 43^ 

Ca»i ^. Burton and Eftove againji GowelL' 

Trinity Term^ 35. £//z. Roll ^z, 

A will in writ- "TRESPASwS. Upon fpecial verdift tlic cafe was, 7. S. was 
iti% may be le- '*' feifed in fee of land, and by his will in writing made at Pul- 
Tokrd by a haniy devifcd the land to tlie defendant ; and after at Stajion Iving 
puoidccUra- ^^j^ ^;^;^ bf dcclaravit, that his will made at Pulbam ihall'not 
•rhi importing - - 
tprefcTitin. 1«"^- ^ _ , . . » r - 

temion. The qucltion wa«, If this were a revocation, becaufe it was by 

Owen, 76. word only, and by words infuturoy and not in pnrfenti ? 
^ c" •^*n-'''* ^^ ^^^^ ^^'^^ ^^ ^^^^ rcfoived. That a will may be revoked by 
PowdonDcvr P^^^' ^^^X » ^^^ ^^ *^ Hani/on 5 Cafe^ 14. EUz. Dyer. 310. b. 
5^4. ' To tlie fecond it was faid, That verba infuturo fhsul be taken 

c'iib. on Wills, futurelv when they refer to a future aft, otherwife when tlicy re- 
4»9- fer to a prcfent rclolution. — But by Popham, if he had faid, " I 

Co-v^* ^I V' " ^^'*^^ revoke my will made at Pulkam^ this is no prefent revocation, 
o,vp. 5z. »7. ^^^ .^ referred to a future aft [a]. But when he faith, ** It fhall 
(-i)Cro. Jac. «4 notnand;" this takes eltcft picfcntly: as if I fay to another, 

1; Ro. Ab.615. " ^'*'" ^^'^'^ ^'^^'^ ^y ^**"^ ^^^ ^^^ y**-*^^ »" ^^"^ ^ * prcfent Ical'c. 
M^T, 2;4. —And it was adjud^:;eJ a revocation (*). 

(^) Sec 19. Car. 2. c 3. which rellrdlns parole revocations. 

Ca«i 7. Sherburne's Cafe. 

Xc. pohieMti.n, PROHIBITION againft the parfon of Thackfly for filing for 

IfilV/'Kf '**"*' ^^^^^^^ ^^' l^^^"* ^^ ^*^^ P*^'^ of TZ'rti^j. And furmifcd, that he 
tithes^ ^n 2^^ *^^ thofe', &.C. time out of mind, &c. had ufed to pay to the 
<i«ie<iion,orthat vicar of Tl)achjly ten fliillings yearly, for all tithes of wood grow- 
th? j'-eicription U not proved, a cgafult^tlon (hall Bt9t go. Aote, yu 12.6. P<iA« 726*^ Moor, 90^1 
f. r. KrjK 417. iSiX. 
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ing in the faid place. The proofs were, that he paid ten fhillings SHiRtwBKi'i 
for difchargc of tithe-wood in the park, and two other places. Caix. 

Coke, Solicitor^ moved for a confultation. 

Firft, Becaufe he furmifed he paid fo much to the vicar in dif- 
charge of tithes ; and by this the right of tithes, between the par- 
fon and vicar, is to come in queftion, which is merely triable in 
the court chriftian, as it hath ocen twice adjudged in this court, 
Afich. 28. W 20. Eiiz, inter Hunt & Bujh\ and Mich. 30. ii 
31. EU%. the Lady GreJhanCs Cafe. 

Second caufe. The proofe do not prove the prfefcriptioii ; for Cro Car. yjik 
the prefcription is to pay ten Ihillings for the tithes of the wood, 
&c. and the proofs are of that park, and two other places. — And 
of th^t opinion was the Court for both points. 

But it was adjourned, and no confultation awarded^ 

Crouch againfi Givers. Cah i. 

A SSUMPSIT. For that the defendant, in confideration of a Aii \nmimi» 
•^^ marriage, &c. aflumed to give him unum cubiculunij innuendo^ '""^. *>«^« 
the furniture of a chamber ; and for non-performance the aftion ^^ ^ ** 
was brought ; and upon non ajjumpjity found for the plaintiff, arid j^n^, ^'*^'" 
thirty-fix pounds given in damages. 10. Co. 130. 

Coke moved in arreft of judgment, that tlie breach is not !• Term RejM 
well alledged, in not giving the furniture of a chamber, and the 70' 
innuendo here can have no fuch intendment ; and it is merely a 
collateral and void matter, as innuendo a horfe ; for the innucnd§ 
ouglit to have feme affinity with the matter precedents 

Godfrey faid the phrafe of the country is fo, to give a cham- 
.bcr upon the marriage ; the meaning is, the furniture, &c. 

But THE Court contra. - For prima facie ^ it is merely contrary; 
except it had been fo averred in pleading. And it was adjudged 
for die defendant. 

Gravener agiv/fft Rake^ Cm k ^t 

Trinity Term, 33. Elix. Roll 611. 

T"HE queftion was, If an eftatc-tail might be of a copyhold^— i^^j^j may*bc^nl 
•* Ga wD V and Clench. It cannot be by the ftatute,' but may tailed by the 
be by ufe and cuftom. — Poi»HAM and Fenner contra. That there ftat«tc</5iwif 
may be an eftate-tail by the ftatute of copvhold, by aquitatem ra- bycwftomonly? 
tionis, but it cannot be by cuftom. ' Poft^m- 717* 

907. GUb. Ten. 171. Co. Lit« 60. b« 4. Co. 2 j[. See i. Bae. Abr. 459. t* Coifi. Dig. .)77. 

Hall and Gaven and Others- Casi ^o. 

INDICTMENT upon the 8* Hen. 6. c, 9. Exception was in an iiMlia- 
•■• taken, becaufe the ftatute {vas recited, Jtaliauh expulfusfit et dif^ "?*",*' /J*'^'*" 
feifitus, whereas the ftatute is vcl dijfcifitus. ' * tute ^n whi^lt 

ButGAwDvahdFENNER held It iiotmuch material; for^lthough •„ fodndh 
words arc disjunftive, yet they are always expounded as i^ula- fjitai. 
tivc : for if he be tiote^cpulfus et dlfjcifitus. aftion lieth not upon the Ante, 186. %%i. 
ftatute, ^ i-J M^J r- Port. 35^-395. 

Secondly/ *rhe ftatute was recited vcl aliquod feeffamcnt* aut dtf^^^' 
€9niiHuationem\ whereas the ftatute is ^0/? talem iyizrefhim aliquod fec/-^ ^^^ 
Jathint. And for this mif-recital it wals hdd inJVfficient. c.^!^* '4%^ 

1. Hjile, ijz, i. Hawk. 35 > 356. DovjiJ.^. Co'wi^, VI V 1. •^^'.^'^' ^^ 

Xa *^i» 
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And it was moved, although the indiAment was void for the 
entry with force ; vet it being, that they with others rioui a 
t cutis} entered, &c. it Ihould be good for the riot. 

Curia contra : for the indidment beginning with the ftatote, 
and concluding contra formiwiJlatutU this can have no relation t» 
any offence, except upon this ftatute : and the indiAmem wat 
awarded infufficient, and difcharged. 



caii II. Ball a^ainjl Roane. 

Where Oander a CTION for thcfc words : '* There was never a robbery com- 
o«»t,thiTevent ** mittcd within forty miles of ffeliingSwougby but thOn hidft 
muft be averred " thy part in it." After vcrdift it was moved in arreft of judgment, 
to hiTc hap- that the a£tion did not lie, becaufe it was not averred there was 
VCM^. any robbery committed within forty miles, &c. for otherwilc it 

Ante, 214. J J ^^ flander. — £/ fie opinio CvK* ; and judgment for thedefendint 
AficL 36. fc^. 37. liliz. 6. R. Placito 11. 

Prefton agahtft Pincjcr, 

A CTION for thefe words : " You have fought to nLUfder me, 

" and I can prove it." — Adjudged tliat it uy. 



PoA. 342. 



Caie ii« 

Wrwds aQioii« 
able. 
Ante, 6. 

• Case ij. 

Words adion- 
able. 






Case 14. 

Words not 
a^liooabje* 
Aote, ^92. 



Guerdon againft Winterflud. 

A CTION for thefe words : " He is a fubomer of perprry.** 
•^ After vcrdift, Harris, /S-r/V/i;//, moved, diat the a£lion did 
not lie; for it is not alledgcd, that he fubomed any perfoo to 
commit perjury ; and the words of themfelves have no lenfe, for 
one cannot fu&orn perjury. 

Curia contra : for he cannot be a fubomer of perjuror, but it 
muft be neceflarily intended he did fubom fome perfon to com- 
mit perjurv, and the words in themfelves are very flanderous: 
wherefore it was adjudged for the plaintiff. And a hundred marks 
damages being given, TH£ Court was moved to mitigate them; 
but they denied it. 

Pierepoint's Cafe. 

A CTION for thefe words: " My mafter hath put me awayr 
-^^ " becaufe I would not be a Papif): ; for he will keep no fervants 
but Papifts i" and alledgeth, that he was a juftice of peace.— Upon 
demurrer, the Court held, that the aftion did not lie for ^ofe 
words {a). 

(«) Sid quart ; for by x. Jac i. c. 4. t, 22. It Is made hightitafon to coflvert ocImc>I» 
popery. 1. Hawk. 67. 



Caii 15. 



Young agdinft Watfon. 

Rafter Term, 35. £//«. Roll J^. 
Vaaance. T^ETINUE OF GOODS. The writ vist^ ad vaihitiam twenty 

I 2^9^^ pounds: the declaration, ad vuUntiam forty pounds.— It was 

t^ ^^ n;^ jT adjudged cri)or, and the judgment reveri'ed. 

And in another writ of en or between the fame partic9|i Pafd. 
35. £//«• Rot 42. 

Fir* 
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First Error afligncd was. That there were not fifteen days be- Toun* 
twccn the tifli and the return of the venire facia s.--B\xt it was held, _^^**'^ 
that this was clearly helped by tlie flatute of jeofails. • ^^'^*^^- 

. Second Error, That the venire facias had no return ; for the Error in vmirt 
fiatute did not help non-returns, but mif-returns. — And tliis was/**'^^- 
held error ; for the jury appeared without warrant. And for this ^^^' ^Jo* 
cauic it was reverfed. 

Gore and Uxor againji Perdue. Cah 16. 

Ei^er 7erm, 34. Eiiz. Roil 234. 
P*RROR upon a judgment in dower, where the parties were at ]^f^^^}^^ 
-^^ iffue ; and afterwards the defendants made default ; whereupon defendant Tno 
a petit cape was awarded, and judgment given by default. Error ground to rc- 
aliigned, that thf tenant was within age at the time of the judgment, vcrfe the judg- 

The Court held it no error, efpecially being after appearance, ^^' 
for he cannot fave his default by non fummons. nde 7. Edw. 2. f^ ' ^5'' ^5^' 
bf 17. Edw. 2. " Saver de Default^ Cro. Jac. m. 

]ifoor,465. a. BrownLiiS. a. Leon. 59. 3.Bac.Ab. 159. Poft. 323. Ante, 51. 2.0^465. 

Tiblethorpe againji Hunt. Cah 17. 

Hilmry Term, 35. £//«. Roll 557. 
T^EBT on a bond of 14 1. for payment of 7 I. , The defendant a paymrjtin 
-■^ pleaded payment at the day, and upon this they were at iffue. ^' '"'^"^^f 
The iury found payment of fifty fhillin^s, parcel of it, and that ^jeof° 
the defendant then delivered to the plaintiff certain hats to the bond, unieft the 
value of the refidue, which he accepted. — And it was adjudged obligee's accept- 
againft the defendant ; for tliis is no payment; but he might have «"« is fpeciaUy 
pleaded this matter fpecially, and then the acceptance of the plain- ^*^*^"*' 
tiff had been a bar. ^ 

The Queen againft IngerfalL Cah is, 

A TTAINT. The cafe upon Ipecial verdift was, Brooks had a writ of at. 
•^^ fued an information for the queen and himfelf againft the laint lies by the 
defendant, upon the ftatute, for buymg of cattle out of fair or *l"*^»^J*"«<»» 
market, &c. and fuppofeth he bought the cattle of one Peare- ^^^J^^-^^ 
feint et aliis ignotis. The defendant pleaded not guilty, and tht ^^i f^^ i^^^^^ 
jury find for the defendant. mation 5 but 

Upon this the queen alone, for (he cannot join with the party, thoufh the 
brought an attahit ; and the grand jury in tlie queen's bench, f^'^^f^lL^a 
PafcL 35. Eliz. find this fpecial verdift, fell. ** That it was given ^^, ^j^j jj 
•* in evidence to the petit jury by one IrhifLvorth^ that the dcfcn- evidence, yet the 
•• dant out of fair and market did buy forty cattle, which were ^'";';'":y OmJi 
** the cattle of Pearepoint ; but they found, that in truth the cattle °°/ ^'^i"; 
** were bought of A^/to^^/A, as the czttk of fVhitzc^orth ; and that it J^awaVnot 
•* was not given in evidence that they were bought of ff^itworth^ material to th« 
•• as the cattle of ffT)itwQrtb : and if upon the whole matter, &c.*' point in iffue. 

And it was argued by Coke and MAVtJ for the queen, that upon Ante, 140. 
this matter the jury is to be attainted : for here the point in iffue 
is found, that they were bought out of fair or market ; and it is »• ^o- Ab.igs, 
not materia if they were bought of birfi that is named in the in- J' j^n-46' 
formation, or of others ; and then the petit jury was to find him co. ut!*6.^' 

*94- 355- Vaufh. 153. ix. Co. 6. 10. Co. 119. Carth. 362. Ld. Ray. 59. 470. 5. Mod. 7^ tit. 
MIU205, SJcu). 595. Ji. Mod. S5. 3. Inft. i64« 3. Bl. Com. 40J, 404. 

X 3 ^i\V;:^\ 
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The Qrf i» guilty ; and for that cited 38. Hen, 8. Br^. " IJfues*^ 8x. and a Cafe 
^gain/i jj^ ^\{^ exchequer, 13. Mz, in an informarion for buying of com 
|!«cKB»ALL. ^^j s centra formamjiatuti \ and the jury find it was bought of 
J. B. and adjudged againft tlie defendant. — And fo the Justice! 
did a^rec here, that the buying of the cattle of any other perfonis 
fufiicicnt to maintain the information. And although it be matter 
of law, yet the jury finding the contrary to it, an attaint lieth; 
as was PieaJaPs Cafe^ lO. £//2. and 5. Eliz, JO/^i 219* 

It was here faid by the Justices, that it the Judge dehvers 

the law to the petit jury, and they find accordingly, although he 

ImS Ld. Riy. miftakcs the law, the jury Ihall not be attainted {a), — And it wii 

47<^ moved, if an attaint lieth where verdift palleth againft the qucea 

upon an information. And the Court held it did. 

But in the principal cafe the Court held, that there wis no 
fuflicient matter to attaint the petit jury. For it appeareth, that 
the evidence given to them was falle in part ; and although the 
falfity was in a point not material, fcil. that the cattle were the 
goods of Pearepointj whereas they were the goods of fflfiiufortb ; 
yet by reafon of this falfity, the jury need not give him credit in 
any other part ; and fo they had no caufe to find their verdid up- 
on this oath againft the defendant. And here, though it was 
found he fold them ut averia fFhiivf^ith^ yet this is an expref^ 
averment, that they were the goods of fVhltworth \ as in pleapine 
it is alledged, tli^t land defccnd to one utfillo it haredi. 

tA#.i9. Hanger tf^tf/»/? Fry. 

pn a fu^cnion T I^E cafe upon fpecial verdift was. That the plaintifF recovered 
ihatadefrndant in dcbt againft H. Fry^ and fued a writ oi elegit \ and the 
has other hnds fhcriff did dchver to him fome lands of the faid H, Fry in extent; 
in thf famc^ .f^P^r n.'to thc plaintiff camc in court, and furmifeth that the faid 
^/f!' miy^i>r" ^^' ^O ^^^ other lands in the famr county, and prayed another 
-iwardcJ, on the f^^g'*^ and had it ; and by virtue of this fecond writ, the lands in 
rtium of thc QueAion were delivered- 

f.T\\€hpi. ^Yit queftion was. If this fecond extent was good ? and if not. 

Ante, 160. y^rhcthcr it is void or voidable ? 18. Edw. H. " ExecMtion^' 14a 
Moor, 54|. %i, Ediv, 7^. pi. 14. 29. Hen, 8. 

1. Roll. Ahr. Pop HAM, Chief Jujlce. If it doth appear that thc plaintifF had 

fTim. Ex. taken thc fiift land upon tlie delivery of the iheriff, and accepted 

y.Lur. 43^. '^U tl*cn he cannot afterwards take a new pxtent ; and if he doth, 

0011^1.231.* it is wholly void, and not merely voidable or erroneous; for then 

the record is ended, the attornies of botli parties arc out of court, 

and it is as a writ w'^rhout original, which is wholly void. But 

here it is found, fttper quo he came and prayed a new extent ; and 

This fliall be intended the firft day of the extent returned, and 

then it js reafon that he m^y w^ive it, and pray a new extent ; for 

))c never accepted of the firft ; and fo are the bopks, that if thc 

demandant in dower accepted the land aiEgned t)y the fticriff, fhc 

pannot in another term pray a new execution. 

Fenner and Clench were of the fame opinion; and faid, fo 
\si the courfe in the comipoii pleas to grant a new elegit^ if thc 
party pray it upon fiich furmifc. — And afterwards it was adr 
judged, that tloc new extent was good. 

Stained 
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Stainer againft James. c^«« *^ 

IT was moved in arrcft of judgment, that the name of the fl^«"ff ^^«^^f 
-* was not to the diftringas^ nor to the tales awarded upon it ; and it |^* thc^p^l 
was tried by mjiprius. And it was faid, that the name of the (herifFccft to the 
was not of ncceffity till the ftatute of Tork^ nor was ufed or ap- jurors, it is a 

Eointed ; and by tliat ftatute, the IhcrifFis to forfeit a penalty, if "ufc to (Uy 
c doth not return his name upon it ; but this doth not make the ^t{^^^^ 
return ill, and it is helped by the 32. Hen. 8. c. 30. which helps po^. ^^^*^'^oj^ 
infuificient returns ; and no writ returned. 704. 

Curia eontra: for of neceffity the name of the fherifFis to be j^^^^^ ^ 3^^ 
to the return, othcrwife it appeareth not by what warrant it came cro. jac. iss. 
in ; and otlicrwife any man without the fherifF might return Cro. Car. 189* 
writs, which would be a great inconvenience : and the ftatute doth 
aid only infufficient returns, or when the writ cannot be found ; 
fo it may be intended it is embezzled. But here it appeareth, and 
that it was never returned ; wherefore it cannot be good. And it 
was faid, it was fo ruled in the common pleas, 35. Eliz. JValklic^s 
Cafe ; and alfo in this court between Mark and Lancajier, And 
for this caufe the judgment was ftayed,. 

Casi lu 

Childe againfi Towers, 

A SSUMPSIT in tlie countv of IVarwlcky H'arwkk being in tlie ^ relative fhaM 
•"^ margent. And declareth,' That the defendant was polkfled of ^"^ ^.^^"^^ '^ 
a term for years at Ndrton, in the county of Northampton etpoftea^ ^*,,* """'"* 
apud Stonely, in com* pntdiif aiTumed, &c. Ante, icx. 

Upon non affumpjit the venne facial was awarded de Stonely in Po^- ia4- 436. 
€om^ fVar*y and trial upon it. 

And it was held a mif-trial by all the Cot»RT ; for apud Stoneh 
in com, pradiSf. (hall be intended in com. North, wluch is lall 
named, and not to fVarwick^ which is in the margc^nt. 
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36. Eliz. In the Queen's Bench. 
Sir John Pophsim, Knt. Chief Jujiice. 
Sir Francis Gawdy, Knt. ^ 

John Clench, Efq. > Jufiices. 

Edward Feaner, Efq. j 

Sir Thomas Egcrton, JDi/. Ait^jmey Generah 
Sir Edward Coke, KnL SolicitGr GeneraL 



Cjift I. Thomaigh againjl Difncy, 

T-.t aidttirm of V '"^RBT Tipoii lo obligatioii of four hundred ponnd^. The 
fhtnain;n'k | J defendant demandcth judgment of the bill, for that the 
ntawMim 1 "^"^^ plaintiff in the obligation was named J^ Thnmugb^ Je 
C't!i'.:n\n Fer::cn in c:*r»i No:s. arm . and in the declaration he vras named 
deb: on bord. 7.. 77:c. arm \{o*'^ de Finton in com* Xstt" were left out ; and for 

tnis variance demands judgment. 

Upon motion, without argument it was ruled, that the defen- 

di-^t (hould anfwcr over ; for this is no variance to abate the 

b:L : ^vh?n he is well named in his proper name and fimame, the 

addition i.- not material i other\vife, if it were of the part of the 

defendant. 

CoKL, Souci!9r Genera!^ who pleaded it, faid. That he did it 

onlv to gain time, bccaufe it was a matter of great extremity. 

r:^/£ 3. Hen. 6. pL 2^. 5. £dx\ 3. pL 230- 

Fortefcuc a^ainfi Htxt. 

Hilary Term, ^^. Eliz. Reli ^^, 

wor^s £A'.on- A CTION for tbefe words : Thou art a witch, -in enchanter, a 
*blc. " ' *^*" ** necromancer, and a forccrcr, and thereby waft the caufe of 
** the death of my hufband." — Upon demurrer, and reading the 
record, without any argument adjudged, that the action lay. For 
fay PoFHAM, there cannot be more heinous words, and by them 
the party was to faffer corporal punilhment. 

In OTA. The fame Term and Roll, between the fame parties, 
aftion for thcfe words : " He is a witch, and bewitched my huf- 
*• band to de^th •, for he made his pifture in wax, and roaftcd it 
** every day by the fire, until he roafted my hufband to death." 

Upon demurrer, Harris, ferjeant^ moved. That thefe words 

will not maintain an aftion ; for when fhe ftiewed the caufe of the 

words, it appearcth to be a Vain and fond conceit, and then no 

caufe to call him a witch ; as to fty, ?* Thou art a thief, for thou 

' M haft ftolen my evidences." 

But THE Court iuld the words veiy heinous *and a£Uonable; 
Ipd it wa$ fo adjudged. 

Set the iUtutes 1. Jac. 1, c. 11. and 9. Ceo. %. c. 5. 1, Hawlc. P. C. S. 

BleverhalTett 
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Bleverhaflett againft Bafpoole. CAst'3. 

A CTION for words, for that the plaintiff was a juflice of tlie Words aduMv- 
^ peace, and the defendant was indifted of felony, and pleaded ^^^ 
o it not guilty. The defendant faid thefe words, " Afr. Hajfett did 

* fcekmy lite, and offered ten (hillings to the under-lheriff to 

* impanel a fpecial jury that might find me guilty of the felony."-^ 
KnA it was adjudged that the words were very flanderous, being 
jpoken of a juftice of peace : and the plaintiff had judgment. 

Dodlor Ford et Uxor againft Hollingborough. cas* 4. 

Trinity Term, ^^. Eliz, Roll ^6 1, 

r\EBT upon an obligation brought by the plaintiff and his a bond to pay 
■^ wife, executrix o( Dr, Drury. The condition was, That f" annuity to^, 
vhcreas Z)r. Drury\i2id, let land to the defendant for ft venteen jf *^^ ^ ||'' ^* 
^ears ; if the defendant or his executors do pay to Dorothy Golding- nuy*occupy^th# 
mm ten pounds yearly, during the feventeen years, if he or his Undj let to him 
iligns, and all other peffons tliat Ihall claim the faid lands under by^. it forfeited 
lim, (hall or may ib long occupy the fame lands, &c. tliat then, &c. by non-payment 
The defendant pleaded, that within five years, &c. he furrendered ^^J^' ^hjufw! 
he faid lands to Dr. Drury^ and that all times before he paid the rendered the 
en poimds : and upon this it was demurred in law. lands to B, 

Coke argued for the defendant^ for that his eftatc was ended by ^^^^^ ^^ ^ 
he aft and ailent of the obligee himfelf, 'who was to take advan- Hctl! 54. • 
age of it, and therefore the aftion did not lie. — ^T anfield contra, Yelv. 23. 

All THE Court held that the aftion did lie; for the con- t'oph. 39. . 
ition was collateral to pay money to a ftranger, fo long as he or Jl^*"* '^* 
is affignees might enjoy the land. Here, though he furrendered, ,, wood^g^Coiu 
et to a ftranger his eftate is not determined, but is in effe : and 3*15. 
liis is an aft to be done by him to a ftranger, which the obligee Dougi. 384. 
fiall not eftop him to do ; axid the obligee who had the revcrfion, *• 'r«"» ^^* 
nd who is m by the furrender, is as to a ftranger in by him, ^^^' 
lid under his title, and occupied as his affignee. Alfo the words 
re, if he fhall or may enjoy, &c. and here he might have enjoyed 
t ; and therefore during the time he might have enjoyed it, he 
s to pay it. 

But PoPHAM faid, if the condition had been, if he or his af- 
ignees, or thofe who fhould occupy the lands* ftiould pay the 
noney, and after he had furrendered to the obligee, and he did 
lot pay it, the obligation had not been forfeited ; tor the obligee 
n that cafe was the party that was to pay it, and he (hould not 
ake advantage of the non-payment, as J5. Hen. 6. " Bar.''^^ 
tVherefore it was adjudged for the plaintiff. 

Clerk againji Day. Cases. 

Hilary Term, 35. Elix. Roll j^Sy. 

npHE cafe upon fpecial verdift was, Joan Marjh devifcd certain A dcvife to A. 
■*- land to Roje her daughter for life ; and, " if fhe marry after ^^ ^'^"^ •"** »^ 
»« my death, and have heir of her body, then I will that the heir, ^yS^fc*l!!!d 
wcft heir of her body, then the heir (ball have the land after her death.— ^. If this pafles an e(late In 
ail* or for life ? S. C. Owfn, 148. Moor, 593. i. Roll. 839. a. Roll. 417. and fee x. Str. 15. 
L Ray. 205. Fitzg. 04. x. Burr. 42. 45. 3. Com. Dig, 16* Powel on Dev. 363. 2, Strange, 798. 804. 
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Ctf RK «* after my daughter's death, fhall have the land, and to the hciif 

sgainft ti Qf their body begotten ; and if my daughter die without iflbe of 

1>AY, 4« j^ej. bQ^y begotten, then Philip Taylor fhall have it to him and 

*« his heirs.*' Joan Marjh died. Rojc married 5/7/y, and had ifibc 

The qncflion was, If Rofe had an eftate in tail, or for life only? 

Firft, It was agreed by all the Justices, that a devifc to one 

and the heir of his body, is an cilate tail, and (hall go to all the 

{m\ 1 RoH. heirs of her body ; for " heir'* is nomrn colle^hum (ei), and one 

Abr. J 53. can have but one heir at one time, and tliis (hall go from heir to 

-Ro^-A,"- heir. 

tyi, K. pi. I. 

6i<5. ». Gcdb. r5^. T. Jones, iii. Rob. Gavclk. 95, 96. Burr. 4, partv, pL 3S. VIn. Ak^ 

«• Devifc" U. a. pj. 13. and •< Vt^-oW H. Sec 1. Strang, 14. 

But Gawdy and Fenner held, that Rofc had but an eflate for 
life ; for fo it is limited by exprefs words, that (he (hall have for 
life ; and then her heir (hall take as a purchafer, and it (hall not 

/*)Poft.v6. e>^ccutcin^?/^.(^). 

453, 1.C0. 66. Raym. 333. Kcb. 18. 99. 176. Codb. 155. 1. Sid. 51. 1. Roll. Rep. 256. p]owd.ft9.K 

PaliTW404. Hetl. 76. Styles, 250. 1.R0II.S32. 2. Roll. 253.417. i.BulA. 222. Moor, 5S3. 

Oweu> 148. Co. Lit. 8. Cro. Jac 145. Vide i. PeereWilL 57, 58. 88. 2. Burr. mo. i.Salk. 141. 

PoPHAM, Chief JuJHce^ contra. For the eftatc is limited to the 

anceftor, and after limited to the heir, and (hall execute in the 

anccftor; efpecially the words being, •« if (he hath any hein," 

(r) No judg. and therefore intended that any heir (hall have it. Et adjournal* (c). 

ment is cnicrsd on the roll, yet Afoor, 593. fays the opinion of the Court was givtn ; and BaU cites it ai 

Inch in the cafe oiThi King v, Mcl/eng, 1. Ft/i, 214. 225.— Sec 2. Stra. 804. Fitzgibbon, 14. 

In the cafe of Shaw v, ff^eigky B. R. ^ ter wty Jeatbf tutd havt any har 9f htf 

Mich. 9. Geo. i. Lord Raymond in- " body tbtn lawfully begotten, / 

fpc^fcd the roll of this cafe (the true name ^ wili that rn at bar after my da^Ue^i 

^ of which isCi^d/t;.Z?ii^. See 2. Stra. 804.) ' *^ dtatb Jhall beve tbe /and, &r. &<•** 

and that the devifc wa> : ** JfJ^t marry af- L.C B. Parx er's MSS. 

^^, ^ Waring againfl Whale. 

Softer Term, 34. Eliz,, Roll 132. 

If it does not "pRROR to reverfe a fine in Shrew/bury^ levied before the bailiffs 
appear by what *^ there. — Firft Error. It did not appear that tliey had any au- 
aiwhority a fine thority to take fines, and they cannot have itbyprefcription, orby 
fcje¥ied,itis general words in the king's grant. — Second, It is levied without 

any covenant. — Third, It is de mejfuagio five tenementOy which is in 

the disjiinftive, and incertain [a), 
^*) ^}^^^^ Curia. This fine is void, for that it appeareth not by what 
S!ea)**v. Court- ^^^^^^ritv the fine was levied ; for it is in derogation of the crown, 
iwjy, ante, ^"^ profits of the crown, pro liccn\ia concordand*. And Pa/cb^ 

116, 117. 36. Eliz. the fine was reverfed. 

Case 7. Ka. Gcancs a^ahifi Portman. 

The cpr.fent of TT ^^' ^^^f "P^^ fpecial vcrdift was, J, Geanesy the hulband of 
pncjoint-tc- the plaifUifF, and T. G, were joint-tenants for life, the re- 

lent that the vcrfion to //. Portman. J, Geanes^ by the aflent of T. G, occupi- 
![f"'^d\a°ke ^^ ^^^^ ^^"^ alone, and took the profits alone to his own ufc, aiid 
Jw^'prcfu.cf fhe f'^wed the land to his own ufe, and made the plaintiff his execu- 
Jar.d to M.cwn ^or, and died : and afterwards T. G. made his wife executrix, and 
f>fc, ib a hafc at died ; fhc fold the corn to the defendant, yrho took it j and tho 
^'^^ pliiiPitifr brought trcfp^s, 

Vpw 
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Upon motion, all the Court agreed for the plaintiff; for by Ghanfi 
this aflent, that J. G, alone Ihould occupy the land, and take the "f'"'^ 
profits to his own ufe, this doth amount to a Icafe at will, which ^J'^tmak. 
one joint-tenant may make to the other ; fo the plaintiff hath q^ ^.^ g^ ^ 
good title : but if he had faid to his companion, " I will not 
*• occupy it," this had not been material, for he doth not by this 
aflent tnat his companion (hall have all, nor gave anything by this 
to his companion. ^ 



Pratt agabift Stocke. 



Cas« S. 



A SSUMPSIT by an adminiftrator. And counts of an admini- a pcrfon may be 
•^^ ftration granted to him by TIjo. Tayler^ bachelor of law, commiffary to a 
commiilary to the \yiiho^ oi London, The defendant pleads the *»'^op tho' b« ii 
37. Hen. 8. c, 17. intending that none by that ftatute can be a "C'tadoaorof 
commillary but a doctor of law, Alfo that'fince the laft coniinu- *^*' 
ancc (which was from qu'mdena Afar tint to die Luna pojl off, Hillar'ii) popTU. 
the bifliop of London granted adminiftration to him by his letters Cro. Car.l5S• 
t)ea^ingdate 2*] .January, Upon this it was demurred. Two points Sccij.Car.zx^a, 
were moved. — Firft, If a bachelor of law may be a commiflary 
fincc the 37. Hen, 8. c. 17.? — Second, If adminiftration be com- 
mitted pendente billay if the will abateth ?— But as to that, it was 
held clearly that the plea was mif-pleaded ; for tliis is pleaded after 
the darrein continuance^ where it appeareth to be artcr his plea 
pleaded. But the Court held for the plaintiff. 

PoPHAM, Jujiiccj faid, that adminiftration and probate of if adminmra- 
wills was by the common law, which anv might do ; and the i»on b« giamed 
37. Hen. 8. c. 17. is in the affirmative, that doftors of the civil law ^^ °"^ and after 
may be commiflaries though they are married ; but it is not re- fi^rft'irmK vLv 
ftriftive that no other may be commiflaries, and therefore taketh but \fidabi€ * 
not away the liberty at common law. And if a bachelor at law only. 
cannot dc a commiffary, yet afts done by him are not void till ^^^* 457' 
they be avoided by fentence ; as if a layman be prcfented, inftitu- ^?^* ^*"' *3* 
Jed, and indufted, this is not void. — And to the fccond, they hold Cowp. 140. 
that if lexers of adminiftration be granted to one, and after are Cro. Jac t^S, 
granted to another, by this the firft arc not avoided, except by »59' 
lodicial fentence ; but bv the mif-pleading this cometh not in quei- ^^^^ *^3' 
^on. — j^'di the plaintiff had judgment. 

Buckland againjl Brook, Cx%% 9, 

Hilary Term^ 35. Elix, Roll 360. 

A SSUMPSIT againft the defendant, as adminiftrator, TV. Brooke An adminiftni- 
*^ upon an indebitatus ajfumpfit. The aftion was brought Kill, 35. ^^^l^^^^ ^^ 
The defendant pleads, that the intcftate fuch a day made an obliga- \^^^ comra^ 
tion to J. S, of forty pounds for payment of twenty pounds at debts while 
Aficbaelmasj which mould be Jnn, Dom. 1593; and that he hath bond debts re- 
fully adminiftercd all the goods of the inteftate which were the *"**" unfotis. 
intellate's at the time of his death, except to fatisfy the faid twenty f|,^[,^n^s°afg 
pounds : etfc nihil hahct nee tempore exhibitionis billa pradiiV habuit^ notdjc; and 
E^r. and upon this it was demurred. fUm adm. 

FosTER,ybr the plaintiff. That this debt upon contract is to be of tl»e goods 
atis&d before the debt upon the obligation, which is hot yet ^^^t^a ^'f* ^^^^ 

iMMof hisdenrh, is good. Port. ^75. 822, Went. J41. 3. Lev. 57. Cro. Car. 363. B. R. H. 228, 
. Saii(. I. 2^6. I. Tfrirt Rfp. 690, 



t 
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BwcKiAWD due ; for by this means he may defeat all contraAs by a debt upon 
^X*V bond which fliall be due one hundred years after. Alfo the pla 
**^"** IS not good, for thp.t he faith that he hath no goods which were 
the intellate*s at the time of his death ; for he may have goods 
that were not the inteftatc's at the time of his death ; and fo i| 
Hen. 4. pL 39, Alfo he ought to anfwer to die time fince the 
ill exhibited ; for he ought to fay, he had not at the time of the 
bill exhibited, or at any time pojiea ; and nm habet^ k^c. without 
anfwering to the mean time is not good. 

Curia contra. The matter of the plea is good, for debts upon 
bond are to be paid before debts by contraft ; and this provca b? 
the declaration in thefe adions, that he hath fufficient to fatisfy all 
other debts. And to the firft exception, the plea is good to a 
common intent ; and if the truth be as the plaintiff fuppofeth, 
he is to fliew it ; and the Year Book of 7. //m. 4. is not law in 
that point. 

Tm Court doubted as to the laft exception ; but Daniel 
faid it was but of form, and it was not inewed for caufe of 
demurrer. £/ adjournatur. 

Case io. Cordar? Cafc. 

A <?evirc of "^OTA. Coke, Ac tome j Generaly Ihewcd to me a refolution of 
Lndstoexccu- 1>I Gawdy and ANDERSON in a cafe referred to diem by the 
'°". Vj.i!!!^' Queen's commandment, in which two points were rcfolved ; where 
and when they ^ devife was to two perions of lands to hold for payment of the 
are paid ^. legacies in a will, and the debts of the teflator ; and s^rwards to 
for life, remain- £^. Cordal his brother for life ; remainder to his firft fon in tail, 
der in tail j the ^j ^^ ^^ ^^^^ fccond ; the remainder to the heirs pf the body of 

fxecutors Iiave j^j r- J 1 
but a chattel ^«- Cordal. 
and no frtdiold j and the eAate tail reff>ains unexecuted and disjoined daring the life of ^* S.C 8. Cb. 96b 

Firft, It was rcfolved, that this is nofrcehold in the two perfbns, 
but only a term for years, although it cannot be faid fo^ any cer- 
tain number of years ; for the profits are not certain, rtor the 
debts ; yet it is a chattel, and quaji a term, as a devife during the 
minority of J. S, or land extended for debt ; and this is in favour 
of wills : but otlicrwifc it is of fuch a limitation it\ a deed, for 
(4i)Co.Lit.42.n. ^bcre it is a freehold conditional (a), 

|. Lev. 314. 347. I.Jones, 25. Ray 136. x. Sid. 224. 1. BuUl. 273. AUen, 47. i. Lev. lOO. 

1. RolL Abr. $29. Fearne, 271. i. Stra. 16. Swinb. 31. 

Second, Tt was refolved, that the eftate tail was not execnted for 
the poffibilitypfthe mean eftate that might intcrpofe, and therefore 
it was always disjoined during the life of Ed. Cordal ; fo that of 
that eftate his wife could not be endowed. And this was lefolycd 

(4) Ante, 314. ^P^"''''"^^^^''"^^^- 

^'o. Lit. t?>. a. 7. Saun. 383. 3S6. B.R. H. 13. 3. Lev. 447.— See alfo Caf. tOfU Hard. 17. whert 
Lord Hal{^vick f^yi, that in 2. Saund. 336. Ccrdall's ca(eis denied to be lAW.--S€d tide Mr. H«i]gnviri 
poie [^ i c o. Lit. 239 b. 3. Com. Di^' 230. Fcarne*s Cont. Rem. 271. GUbeit^t Law of DeriliEi, fi« 

2. Aik. 246. 



Eafter Term, ^** 

36. Eliz. In the Queen's Bench. 
Sir John Popham, Knt. Chief Jujlice, 
Sir Francis Gawdy, Knt. 
John Clench, Efq. r Juftices, 

Edward Fenner, Efq, 

Sir Edward Coke (a), Knt. Attorney General. {,) Appoimrf 

Solicitor Ge'naral. -April,. 5,^ 

NOTA. In this Term there were ten Serjeants made, who ACallW Ser- 
appcared in chancery tres fcpt'm. Pafch. viz. John Heal^^^^^** 
of the Inner Temple ; of Gr ay's-Inn, fViUiam Daniel 
and John Spurting ; of Lincoln's-Inn, George Klngfrnill^ Peter 
fVarberton^ Richard Braithtvaitej and Thomas Fleming; %>f the 
Middle-Temple, Richard Lewker^ John Savilly and David 
/fjliiams. All of them except Daniel And Kinj^fmill had their writs 
in Micbaebnas Term^ returnable in Ea^er Term^ as the Juftices 
faid tlie order was to have one Term between the writ and the re- 
turn ; but Daniel znd Kingfmill had their writs in the vacation be- 
tween Hilary and Eafier "l crm ; yet they all appeared together^ and 
had their antiquities as they were. 

Godfry againft More, Ca%% i. 

A CTION for thefe words : ** Thou haft killed a man ztMal- wordifpokoo 
^^ " den in EJJex*^ Upon not guilty, it was found for the maiicioufly (hil 
plaintiiF; and moved in arrcft of judgment, that the words were bcukenftrong- 
not aftionable, for they were too general ; for it may be he killed J^^of tbLi* 
one in his defence, or he killed a thief that aflaulted him in the ^^^^^^ 
high- way, or was an officer, and in arrefting killed him, &c. — »-Bl.R«p-96»- 
And of this opinion at the firft was Gawdy.- But it being moved 
^ain, all the Court held, that the words being alledged to be 
ipoken maliciouily, ihall be taken moft ftrongly ^ainft him that 
ipoke them : and it was adjudged for the plaintiff. 

Tryor againft Beftney Betts. Case ». 

PROHIBITION for fuing for tithe-hay in Chartres. And ftir- to pay die 
**• mifed, that the defendant is parfon imparfonie of theparfon- i/icar.68. |d.» 
agd of Chartres; and that tlierc was a vicar of Chartres^ of which year, and to prf. 
the defendant was patron, &c. and that time out of mind, &c. he ^"J^l!!^!!^ 
had ufcd to pay to the faid vicar, in full fatisfaftion of the tithes "it^hay • an/ 
of hay of the place, where, &c. fix fliillings and eightpincc^r the /»-r>.'fliaj| 
annum^znd the pafturing of a horfc in the fame place. — Godfrey be prohibited 
moved that it was no good furmife, for by it the right of tithes from f^ far 
came in qucftion, to whom they were to be paid, to the parfon or J^,^ ** 
vicar? as 31. Hen, 6. and 6. Edw. 4. are, and Bujhe^s Cafe in thirf Ante, 7*- 
court.— Gawdy and Popham. Where the right of tithes is to ^^ 
comein queftion, this fhall be tried irr the court chriftian ; and it *^^ *'♦• 
is no plea he hath ufed to pay the tithes to the vicar, for then he 
confeueth he ought to pay tithes ; but the queftion was. Who 
Aould have them ? Ana this fhall be tried in the court chriftian ; 
and that was the reafon m Bujhss Cafe ; for there he pretended he 
' to pay t^hes mfpecie^ bjut here it is only a modus dccimandi ; 



)>8 



TtTot 

BrNTMBT 
fiKTTI. 



CAtB 4* 

la what ciTet a 
rtfttmJtr may be 
awarded. 
Ante, 6t. 
Poft. 439. SS3. 

1. Saond, 128. 
'tay. 453. 
Cro. Jac 67S. 
i.Salk. 173. 
a.Salk. 579. 
Dougl.j96.747. 
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which though he pleads it to be to the vicar in difchar^ of tithes, 
yet it is good ; for othcrwife tliere will be a great mifchicf ; for 
the fpiritual court will not allow z '^ItTi of modus decimandi^ but 
only of payment of tithes in kind ; and they will not allow him 
to plead the intereft of the vicar, nor payment to him for dif- 
charge, but he ought to come in pro inieteffe : and if he will not 
come, but collude with the parfon, to charge the parifhioners to 
pay tithes infpccic^ he Ihall be charged to pay otlier tithes than he 
hath ufed; and therefore the common law Ihall aid him, and 
cfpecially as this cafe is, as it was moved by Tanfield, that the 
defendant is patron of the vicarage, and die vicar in coniideration 
of thcfe tithes difchargeth him of all fpiritual care and charge.— 
Fenker and Clench inclined to tliis opinion. Et adjournatur. 

Grills agahifi Ridgeway. 

THE cafe 3. Co. 52. b. — <jAwdy faid, it is without queftion 
tiiat a repleader may well be after a demurrer ; but that is 
when the pleadmg is infufiicient of both parties. — Popham. If it 
be infufficient in matter, fo that by it the a£tion is confefled, and 
the plaintiff reply, and a demurrer upon it, yet judgment (hall be 
given againft the defendant ; but where the bar is infufiicient not 
in matter, but in form (as for want of a travcrfe), and a replica- 
tion is to it, which is ill, and a demurrer upon it, there (hall be 
repleader. — Afterwards the Justices moved the parties to 
difcontinue tlie a£tion, and to commence again ; and fo they did. 



The cafe referred to in Lard Cckit 
JUfmrtt was an aAion of debt againft the 
fheriiTof Devon for an efcape. The de- 
claration ftated, that the (herifT had taken 
the priluner in execution at Sioke^Camdm 
in tlie faid county, and had afterwards 
futfercd him to efcape in the IVard tf Cl*e,tf»y 
Lvui^n, The defendant pleaded, and con- 
feflcd that the prifoner was taken at Stoi$» 
CcwM ; and cfcjpcd ; apcn which he 
fthfjktrijf) made frefli fuit at StUt-Cunm 
atorel'aid, and by virtue of the laid execu- 
tion, and before aAion b«t)a5ht, retook 
the prifoner. The plaintiff replies by way 
of protcAation, that the defendant did not 



Case 5. 



An executor 
Ihall only be 
charged to the 
amount of Che 
alTets which 
come to his 
bands, and not 
for the wron{( or 
divsjla^ii of hit 
companion. 
Ante, ii6« 

Dyer, a 10. 
Godol. 134. 
Went. 100. 
SiMc jit. I. 



Rowland Hargthorpe againft Margery Milforth and 
Anth. Milforth. 

Tr\EBT againft the defendants as executors. They pIeaded/«//r 
■*^ tidm'miftcred^ and lb nothing in their hands. Upon iffuc the 
jury found, tliat they t\vo, and one Jpies Mdfortb their mother, 
were made executors ; and that Jgnes had adminiftered, and Wafted 
goods to the value of fix hundred pounds, and that the defendants 
had not of the goods ot the teftator but to the value of fixteen 

founds ; and that A^nc% was dead : and, If they fhould be charged 
y this dciafiavit q\ their co-executor, or only charged for the 
fixteen pounds ? was the queftion. — Tme Court held clearl?, 
that one executor ihall not be charged by the dcvaftmit made by bis 
companion ; tor the ael of one executor Ihall charge the other no 
further than the goods of the tcfiator in his hands amount nntOt 
Cb. C«i 57. Cowp, tS^. 2. Erowo^s Caf. Ch. 114. 

but 



mtVs frrjk fitit \ that after the prifcncr's < 
eicape, and before he was retaken^ he was 
me \% hole day and night at the iT^ri ^ I 
C£.'d/k, in Lomdom^ out of the fight of Jim 
defendant To this replication the de- ' 
ferdan: demurred. And it was agreed, that 
tlie bar was infufiicient in jaltifying tht 
re- taking at Stoke Cmmmom, without anfwer- 
ing the efcape at LomJn ; and that if cfac 
pljintiff had demurred, he (hould have 
hdd judgment { but that as he had chofto 
to rely upon the protettadon that the 
prlfoner was omt ofjigbty and had not de- 
nied thtftefi y«if, there did not appetf 
upon the record anj caufe of adioiu 
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btit not to charge him of his own goods ; for it was the folly Ha»ctiio«ts 

•f the tcftator to put fuch truft in one that would do fuch afts f^^^^'f^^ 

to his difadvantage ; but the afts of one (hall not hurt the other, 

for their own goods : as if one executor will confefs an adtion, 

this fliall bind the other : fo if he will releafe an a£kion, or give 

away all the goods of the teftator, this ftiali bind his companion. 

Fid^ 3. isf 4. £1. Dytr^ 210. 21. Hen. 6. pL 46. Where tliey ftiall 

be charged of the goods of the tcftator, the non-fuit, releafe, or 

other aft of one Ihall bind the other ; but not if they (hall be 

charged of their own goods. 1 1. Hen, 4. 69. Where botn do wafte 

the goods, execution Ihall be againft both of their proper goods. 

It was then moved, if judgment (hall be againlt them of die Onalfertfiwii* 
whole debt, or of fo much as is found in their hands?— And the if^^'J^^'^ 
Court held clearly, that judgment (hall be of the whole debt, ^^j^j**^ buithe 
but that execution (hall be only for the (ixtecn pounds which is execution ftntt * 
found to be in their hands; for otherwifc the plaintiff (hall be be only for tht 
barred of die refidue, which is inconvenient. Vide 46. Edw. 3. *^"* io^fA, 
pL 9. 7. Edw. 4. pL 9. 33. Hen, 6. pL 24. 34. Hen. 6. pL 24. *^''"- 59»- 

And afterwards, at the end of the Terra, all the prodionotaries ^ro- Car. 2^7. 
of the common pleas certified that their courfe was not to enter 37^j^^ ^^ ^ 
judgment of the whole debt, but only that he (hall recover fo «[ co. 134? ^ 
much as was found in their hands ; and thereupon the Justices Moor, 146. 
would advife of their judgment in that point ; but for the firfl 
point they were all refolved ut fupra. 



Fulfhavv againft Afcue. 



K%% 5^, 



P^RROR to revcrfe a judgment in the common pleas. For that Whether a ft»« 
^^ ^fcue brought an audita querela to avoid a ilatute acknowledged f"^"*^^^ 
before the mayor of Lincoln, becaule it was fealcd with a feal of ^uJeukd 
one piece, where the i^. £//«. c, i.de mcrcatoribus (a) doth appoint upon antUtm 
it to be fealed with a leal of two pieces; whereof the mayor (hall querela fur fjii i 
keep one, and the clerk appointed for this purpofe the other. The •"** tf bad *$ * 
defendant pleaded it was fealed with a feal of two pieces, accord- voW as^iaoL 
ing to the ftatute; and thereupon at die «////>/7i/i at die city of ligaiioo. 
Llncolny it was found for the plaintiff in the audita querela : and Ante, 133. 
thereupon, in the common picas, it was adjudged, t\\2i\. JJatutum P«^ 3SS* ^««- 
pradlAum in forma pradifi, recognitum penitus vacuum for ct, ct pro 
nullo haheatur. Upon this error was brought.— Firit, For diat ^'J^^ **** 
the trial in this cafe was not good ; for the iflTue was not to be ,.Ltcn.'2j> 
tried per pais, but by the certificate of the mayor ; and all die 4. Co. 30. 
other matters were alledged as before in the common pleas. — Canh. iSa* 
Second, That this ]Mdgmf:nt quod peyiitus cvacuctur h erroneous, ^-JJ^^^^^M^ 
for though it be void as a ftatute, yet it is good as an obligation. — ' * *" 
But the judgment was affirmed : for as to the trial, it was a matter 
ill faft, triable bv the county ; and if it be not a ftatute, it is no 
obligarion : but tcing difchargcd as a ftatute, it hath loft its force 
in all refpeSs ; and that the fole means to avoid it is by an audita 
^uereia\ tor error lieth where the ftatmc is good, but the execution 
IS erroneoufly fued upon it, as 17. yfff'.(b). And the judgment was 
affirmed. Fide the judgment in C. B. Pufch. 3;j. Placito 4- 

^gi 23J, 

(A) See ii.Bac. Abr. ^33. aad S.Cao.i. c. 25^ 

Codweli -^i» 
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Ca»b 7. Codwell againft Parkch 

Micboilmas Term, 33* ^ 34- EUsi* RoH ^\g. 

Itita tnif-trul A PPEAL DE MAIHEM. The parties were at iflbc, and one 

Uajurorbcre- -*• •*• juror was Fctumtd by the name of Palus Cbeale ; but in die 

SriftLin Mme ^If^^'^^S^^^ ^^^ P^"^^^ annexed, he was named Paulms Cbeal^ and 

and fworn*^* ^Y ^^^^ n^Tti^ fwoHi. This matter was allcdged in arrcft of jndg- 

another. ment ; and it was held no trial, for it was only by eleven. 

Thecaufeof ^^^ ^^^ caufe a venire facias de novo was awarded. FiJk 

awarding a j- Co, 42. b. and thc iflue was tried. It was moved in amft of 

vtmrtfa.ias dt judgment, for that the record was entered, that in the firft venin 
a0V0nted i^htjacias one Palus Chiale was returned, and in the dt/trhtgvs awarded 

STtte J«!^!Sr* "P^'^ *^' ^"^^^^ ^^^^ ^^ ^*^^^ ^^^' ^^ ^^'^^^ ^^'"'^ P^^ ^"*» fiP^ 
Ante, 57. * ^''^ confideratum eft per Cur. that a venire facias de novo fhaU bef 

awarded ; but it is not mentioned that Paulus Cheale was fwom, 
and trial had ; wherefore no caufe here appeareth to award a vemn 
facias dc novo ; and fo this is mif-awarded. — ^But the Court heU^ 
although this be the caufe fet down in the record, yet it (hall be 
intend^ that there is a good caufe apparent upon the whole record 
together to award a venire facias de novo ; and thc Court feeing it, 
did award the fecond venire facias \ and it ihall not be intended to 
be an error, when there is any caufe to juftify it : and the caufe 
mentioned in the record is not fo material to bind them ; for the 
office of the Court is to fee all the caufes, and to give judgment 
upon any matter which may appear to them ; and it Ihall te in- 
tended they did fo, as 22. Edvj. 4. 45. b. upon a judgment in i 
writ of dower. 
Want of mana. ANOTHER EXCEPTION was taken, Becaufc no mamicaptors ait 
capcors on the returned upon the diJiringas.-^T he Cour t held it Ihall be amended 
diftriniMsmj |,y ^^^ ftxerifF, and it is not material if no manucaptors be retuni- 
beameoded. ^ when the jury appeareth full, and the verdift given upon it if 
good, 3. Hen. 7. pL 8. And judgment was given for thc plaintiff. 

Cask f. Walrti againft CoUingcr. 

Michafimas Term, 32. ^^ 33. Eiiz. Rwllj^^ 

If a plaintiff be TJ^RROR to revcrfe a judgment in thc court of N. L — ^E^rroRi 
ma^tiic jnd^ Hi That the judgment is entered to be before the mayor and?. S, 
mJftb^^- '^ 7- -^- ^Idermannisy t^c, and at the fame time the plaintLflT was 
cd coat the vozAt mayor, pending the fiiit. — Sed non allocatur ; unlefs the party 
time. had excepted to it in the court, and it was difallowed there, then 

Moor t6c. ^^ ^^ ^^^ ^^^^^ ' ^"^ *^ ^^^ admits him to be his own judge, it is 
do. cL xg4. ^^ ^"^^""^ ^- ^'^«- 4- pf' 4- 

1. Strange, 6401 i* Term Rep. 87. Cafes in Ctown Law, 105. 

On aprefcnp. Second Error. The prefcription is to hold courts before thc 
tiontohoWa mayor and two aldermen; and it is alledgcd tlut at fuch axourt 
rit^tr^f before the mayor and 7. S. and J. D aldermen. &c. and 
may be aingned aUcdgcth itifudo, that J. S. was not then alderman. The defen- 
for error that dant picadcd in nullo efl erratum, — Gpdfrey. moved that this is no 
one was not error, no more than in error to avoid a fine, that one of the 
j!^^'\'*'^ Judges before whom the line is fuppofed to be levied, was noti 

^ •"• Judge. I. £V. 5. />/. 3. b.— But THE COURT (a4/f«f^ POPHAMJ 

held it to be a manifeft error ; for the court cannot be held ex- 
cept before aldermen, fo there muft be two at leaft ; and if J. ^. 

was 
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Uwil not alderman, there were not two aldermen; and it is not Waisk 
like the cafe of a fine, for tliat is before fuch Juftices, et allls fide- 'f^'V' 
Mu5\ and if there be no fuch Judge as one of them which is C"*'*'*^®**' 
named, yet the fine being levied before other Juftices is good. 
And for this caufe the judgment was reverfed. — It was here held jeofaiL 
by THE Justices, that a difcontinuance after verdift is not 
helped by any ftatutc. 

Grifiin againjl Spencer. Cahs. 

TERROR of a judgment in the common pleas. Error affigncd Debt on bond 
^^ was, Tliat Spencer brought debt upon an obli^tion againft for non-pay- 
Griffin, The condition was, that if Griffin pay to Spencer a hun- '^^*ft«"no- 
drcd pounds within one month after notice or his return from Con-' ^"^^'^ * i^'n* 
Jtantimple in IJlria into England^ that then, &c. The defendant „^„v«r, and iifue 
pleads, that there was no notice given to him of the return, &c. /A^rr^r, the 
Upon this the iffue is uken,and found for the plaintiff; andjudg- plaintiff need 
ment given for him.^-Error was affigned, Becaufe it was not no^r«p'y«hat 
averred, that the money was not paid; anddien nocaufcofaftion. noj"p°"J^ ^** 
As in debt for non-performance of an arbitrament the defendant Poft. 899. 
pleads no arbitrament; the plaintiff fhali not only fay that they vdv. 25. 78. 
made an arbitrament, but alfo that the defendant had not per- i.sid. 340. 
formed it, in fuch a part, to inform the Court that there is good i-Saun. 101.317. 
caufe of aftion; fo here. — But the Court held clearly that it Lut^,'^'^* 
was no error; for when the defendant faith he had no notice, this i.vcnt'.ii4.u6. 
\% iiZonh^\ovi per nlent dcdire that he had not paid it. And ifluc show. 148. 
being taken upon a collateral matter, and found for the plaintiff, « Lev. 55. 
judgment Ihall be given for him. Wherefore the judgment was "'^^;.^'^^' 
affiled. lia^cAiSe. 

Read and Morpeth a^amft Erington. °^^' ^^** 

Irinity Term, 33. Eliz. R01/611, 

rpJECTIONE FIRNLE. And declares of a leafe made by ,f , ^,„ ^,.^^ 
•*-^ Anthony ATiiford^ lOth Januajy^ 11. Eli%, of 2 GO acres of land, in fee make a 
\OQ acres of meadow, and 150 acres de pnjhre in Pont-I/landy feoffment to the 
habendum from the feaft of St, Mih^cJ lafl pail for twenty years, u^cof-^.in tall 

Upon not guilty pleaded, the jury find a fpecial verdi^, which o»'^°'.*»''' »"c- 
was thus 111 iubltancc : ** i hat Mthony Alitford was leiled m lee of ufc of his own 
** the manor oi Pout-Ijlandy in the county of Northumberland^ df rigiu heirs j cii« 
«* which the tenements in which, ^c. were parcel, and of other ^«»'^» "P*^" 'h© 
*• lands called CrazuUysy in Pont-IJl.tnJ, parcel alio, tmement^ '*^ fjlu^^^'^'r 
•* quihus^ ^c. and of another jiarccl of IdnJ called Ijland-Grcen^ in rerurnsto^hc* 
** Pont-1/hnd^ parcel of the tenements in which, &c. : and being feoffor as his 
•* fo feifcJ, S. E/iz. convcyeth the manor of Pont-I/liind to the ufe ancicni rtvcr- 
" of himfelf for life, remainder to Ja/per his cldcllt fon, and the ^'^y and docs 
«* heirs males of his body, remainder to the right heirs of Anthony : ^thH^ ^as a 
*• and the lands called Crawlcys to the ufc of the faid Jafpcjy and rcmiindcr by 
** Margaret his wife, and of tjie heirs malcj of thebodyoF^a^^r ; purcliafc. 
*♦ and afterwards to the ufe of the right heirs oi Anthony : and the ^^it. 334. 
** lands called IJland-Gnen to the ufc of the faid Anthony and Moor, 284, 744* 
•* yullanhh wife for their lives, remainder ut fupra " D>rrr, 133. ' 

And they further find, " that J*ibcr had iffue Mary his daugh- '• ^-^" '^-• 
«< tcr, married to the defendant, and afterwards died without iffue ^^'^J^'^--*- 
•« male ; and that Jafpc'r was the cldcft fon, and heir of Anthony J" \\ ^^.ij.^l^j. 

Pop. 3, a.Ro. Ab«4i8. i.Co. i^j. Dau^U-\*VV 
CHO. ELIZ. PART I. Y KtA 
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&KAD -And they further find, "that Jnthonv, 11. EHz. makes the 

^d <i jy^ jj^^ declaration /)ffl///, JsCr. and that afterwards theleflees, 
mfJirJ^ " A/J//v/>, II. /:*'/;:. made a deed of feoffment of thefc lan« 
laiNcroK. " .^kxiruhr //(f? ?/ and Others in fee, with a letter of attorn 
" enter iiito them or any part thereof; and tomake livery ac 
** ing to the deed ; and that the attorney made livery in a 
*• of a houfe, parcel of the manor of Pont^Ifland^ Anthony M 
** the leffor being then and there prcfciit ; and that at the tii 
** the livery the lands called CmwUys were in the poflefli 
*' Anthony^ as tenant at fufferance to the faid Margaret the w 
" 7'^fpf^ \ and that the lands called I/lafid-Greenv;cvc in tlic ! 
" of divers farmors and leflccs, by virtue of fcveral leafcs lo 
♦' made before the leafe made 1 1 . f!iiz. ; and that /intkopty and [ 
" were dead ; and tliat tiic faid Alexander Hnon, and tlic" 
*' feoffees, enter and gran: all their term, eftate, and intercft 
*' leflces of the pliintitf. Et Ji fuper totam maiermmy^ ffff. 

Not A. The jury found that CrawUys contained fixty 
and IJland'Gvccn one hundred and twenty. 

Upon this fpccial verdift thefe matters were moved. — ^F 

If the remainder limited to the right heirs of Anthony Afitfor 

Craivieys, m winch he had no particular eftate, be in him : 

ancient rcvedion, or vcfteth in his right heir as a reraainc 

purchafc ; for if it were a purchafe in the heir, it was not cl 

able with the leafe of .ir,thcny Afttford, — And all the O 

reiblved clearly, that the ufc limited to the right heirs oi A 

is th? ancient uf.* in him, and was never out of him, and is ii 

as a rcvcrllon to grant or charge ; and from him fhall defcei 

his heir, and i^ as if it had not been mentioned; and the li 

tion to his ri^^ht heirs is a void limitation, and is no more 

the law veils in him. 

/ie(re;fory?ar» Srxoxi) Qji*r.sTio\\ If this feoffment by the leflec for 

r: nakc a ^ tlie Icifor being upon the land, was a good feoffment ? For tlic 

Iri^-!^A'IVX. (asit was laid) cannot be diifci fed, he being upon the land ; a 

pn fence of thi freehold can be dcveltcd out ot him : but he beiiig in poll 

kflbrj forti.j guards the land, tliat no feoffment can be made. — Curia i 

kOcp hii thn That it i'=; a good feoffment, and fliall enure bv way of fcoffi 

^I'^Tot^of ^^^ ^^^" ^^^'^^ ""'^ '^"^^-^ ^''^^'^? "P°" ^^^ '^"*^' '^'^^ **^ ^*" 
"7bo^u^5 an ^^"^ "^ polltMfion that hath the right of it ; and the leflcc ha' 

extiiij;uiihn'.nt f^l^ right to the poflelfion ; and livery ought alwavs to be gi' 

•f the Icjfc, and the pofleflion : and therefore he that hath the poficlfion (hall 

the icflf^r mw the livery : and therefore if the leffor makes livcr\', tlic leflcc 

iD:?cirurc^^* Upon the land nnd contradifting it, this is void ; for it c 

Ton -s - enure upon the poflelfion, nor give it, when the lellee is thei 

X^'^Uu^i S^ keeps ir ; and the law ihall adjudge it only in him : and wfc 

-ii'l Hi thci-i::jr cannot give or meddle with the polfcffion, he cannot make 1 

part of M'. ixut- And t* icnL'crfo^ when the Icifee hath polleffion he may make li 

kr'f nott(r., a:\dthe prefence of the leffor, which hath nothing to do 

ftarej'n'h" c?imot dlilurb it: but immediately by his being there, tliiJ 

t. Cc. ia. \u **f^^ry by him, and a revelling of tlic freehold in Tiim ; fo Pi 

^P*«. Abr. 3 ;'. and Dy. 36c. — And Popham faid, that if it cannot cnui 

li Vin.', i-^. ffoffment, and though it cannot dcvcfl tlic freehold, nor be 

*;^'^ ^*'"' ^'=^ifi»^ ^^ t'-e leffor, yet clearly it is a forfeiture ; bccaufc the 

iVycr, :*ii. h. in '^^^ ^*^^" ^P^"^ him'to makc a feoffment^ and give a fee lb 

n»iii. 3 Aik. ?j5. Ccwp. si;, -01, s. Term Rep. 738. 
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'•md fo it is an extinguiftiment of his term: as if the leflec of the R-^i> 

aaecn makes a fcofiment, no freehold paffed ; for he cannot deveft Morpktii 
ic freehold out of the queen ; yet it is a forfeiture. — And for thefc ^,^^;^^^ 
caufes the Court did clearly relolve for that part for the defendant ; Ekikgton. 
but for CrawUysy becaufeit was found to be in the hands of y/-^/^o«)' ,,co. 76. a. 
Mitford asleffec to Margaret ^ it was held that nothing pafled : and 
fo for IJland-Green^ as that was found to be in the hands of feveral 
filrmors, nothing pafled, nor was it any forfeiture. 

Thirdly," Coke Attorney General moved, that the P^^intifF [^"J^^^^J^ * 
had declared of a Icafe made 10. Jan. 11. Eiiz. habendum from ^^j^^-^^q^I^^^ 
Aftcbaelmas before ; and it appears by the fpecial vcrdift it did not fequent to the 
commence from Michaelmas before; for it was the jointure of time to which , 
Margaret^ who was tenant for life, and died afterwards ; fo for that ^^|^ ^**!''^*'!^i 
it was a Icafe only from the time of her death ; and fo the plaintiff ^^^^"' '* ^ • 
had failed in his declaration. — But the Court rcfolved, that tlie 
declaration was good as to that point; for it being by indenture 
{as it was found), it is good between the parties: and Margaret 
being dead, itihailbe faid to begin according to the time limited in 
tlic indenture ; and he cannot declare in any other manner: but if 
it had been witliout deed, peradventure it Ihould be otherwife. 

Fourthly, It was moved, that for IJland-Grcen the verdict is Afpechlverdia 
for the defendant ; for it is found it was in the hands of farmors irtcjcamcnt 
^ and Ieflees,(^)by virtue of leafes made before this Icafe : and it was not "|^f J)|Jj\^^j^5 
found that their leafes are ended ; and then it fhall be intended that ^f ^hc tenants 
thev yet continue ; and then the defendant cannot be guilty of the were expired, if 
cjei^mcnt of the plaintifF.— But the Court conceived this not to the pkintiff 
be material; it being not found that the defendant claimed under <*<>" "o' cUnt 
the Icflees ; and the plaintiff having entered, and the defendant en- "" ^^ ^ ^^' 
tering upon him, this is an ejcftment of the plaintifF, for which 
the plaintifF fhall punilh him. — And it was refolved, that for the 
manor of Pow/-/^«^/, judgment Ihall be for the defendant ; a'ldfor 
Crawlcys and T^i^W-Grrt;/, judgment fhallbe entered for the plaintiff. 

'[ft) Sec II. Ceo a. c. 19. 

D'nvns ci9;ai>[ft Hopkins. 
TT was found, by fpecial verdift, tliat the land was ancient copy- A cuficm to 
•*" hold land demUable for one or two lives ; and that this land was S'>"i i-"'^* «o a 
granted by copy to 7. D<^wns, the hulband of tlie plaintiff", haberidum ""'" '^^'^'^^^ 
CO him tor lite, and to the plamtift durante viduiinte fua. I he aur^K'r h^r ^,^:, . 
queftion was. If this were warranted by tjiecuftom, fo' the wife's </>**;/W,i» goo<i. 
cllate? for it is no abfolute, out a limited cltate. — But ail the Ante, 115. 
Justices did hold, without any argument, that it was gooi : ♦or ^^'*' 373* 
when the cuftom warranted the greater ellate for life to be made, 't i. Ro. Ab.^u. 
doth warrant the leffer eftp.te ; fpecially here, becaufethis is alfoan I'cp. 35. 
cftate for life, !)ut limited, and as it were conditional. — Then it 4- ^'^- p* 
w;iS amoved, that the Vvife was named only in the hahmdurtu And ,* Sj"i^^j^^'' 
it was held good ; for it is common in copies. And lb adjudged, 2. Vcm. 264. 

4. Co. 23. 1, B. Ab. 495. a. L. Ray. 91^7. 1. T. Rep. 466. 

Hopton and his Wife ^i^cinjl Jolms. Case u. 

"C KROR to rcvtrfe a common recovery liad againft the wife and A common le- 
*• her former iiufband, in v;iiichtlicy were tenants, and vouched c^'^^'ryeverfai, 
the common vouchee. 'The error afligncd was, I'hat xXi^feme was ^^^^^^^ tiJx^^ 
an infant, and appeared In pcrfon, and not by guardian, and loft j tr.d Tpp^i-i'cd'm 

IrCrfonj and oot ly ^uaiJun — xo» Co 4^ . Cnilfi co R;r.ov. ij^. A: t •, 309. 

Y 2 " VCV^ 
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ii>TT«if and fo is as a recovery by default, although they appeared anl 

^S'""/^ pleaded, for that judgment was given upon default; and commoo 

juJtK*. recovery i:> but a common atfurance, and not a recovery by title, 

wlilch {KTadvcntuie should be good ; and an infant cannot make 

;mi allarancc : and therefore it was erroneous. — And for this cade 

the judgment was revcrfcd. 

CAii li Charter £ic;a/ffjl Frclnd. 

Hilary Term, '^^, EU». Roll ^oi* 

At audita juc- L'^RROR upon a judgment in rediffeiftn. The error afligned wai, 

»f/rf mull be *^ 'I'hat the plaintiff had entered /^fWir/f/^ breve^ and in this ac- 

brought 10 v.i- tion he is to be reftored to the land. — But it was ruledt that lit 

\^nd!}:ifn!^'^^ taruiot aflign this for error ; for he cannot plead any thing in thb 

"■'"' adion, efpecinlly it being a dilatorv* plea ; nut an audita qtarekn 

his remedy, if he have caufc : and here the plaintiff is not to real- 

ver land, but to be rcfcifcd. Wherefore the judgment w» 

alfirmcd. 

Cash T3. Milhomc ii^jii.[/f Dafhburnc. 

Wlr.nrcnt rtiaii 'T'RESPASS. 'Jiic Cafe was, A reverfion upon a Icafe for lifcis 
conmnnctfrom ^ gnir.ted for life, cum poji mortem of the tenant for life accidnk, 
ti.ciin.eot pof- 'I'hc (jucftion \v;is. If this ihall refer to the commencement of Ac 
/^lon. future time, as to tlic cftarc, or to have the land in pofleflion ? — kvi 

]!'^' "?7'*'* it was ruled, it ihall !U)t refer to the commencement of theeflatc, 
I. Saui^" i^^I^!^' '^"^ ^° ^^^^ Laving the land in poflcflion. 23. Elix, -D)vr, 3j(k 
•*. Saund. 1 06. '/• J'^w, 2. ** Kxt^idors^^' 112. 
I. Vent, t^i, i.Saund. . r;, 152. Ld. R.;y-n. ;-, -1^. I. SJk. 253. 

^'a5i 14.. liiilii .p cj;^'(U.*?/i Oram. 

Iltiii^v Dm, 35. Lf 36. Eitx. Roll z^^. 
Pf.r.T feci: ;? rRROlv of a juiit^nient in an affile of a rent feck in Kait^ when 
v.r:K'im;uiJcd iLt |.|.^. plaintiff nuice his title, that the rent was granted to U 
r '..'»'*'.'» 'w . P^'*i vcirlv a: the four feafts, "jiz. Chriftmas. ytpinunciathn, 

rii"u;r, made t- • 'iv 1 ' ? u i j i>r » • j ■ 1 

fiyahkst rf«o- *'^'"' y^^'^ ^'''* J^^p'fj^^ and Ai.Lhaamasy and at another pioa 
tUr f./uti,, out ofthe land ; and iheweth, rliat the rent was arrcar for four 
Cro. Car c-8 y*^*^^^ '-^ ^'*^ -'^ •■' '*''" ■'«'•'«'• liift pai^ i f»r which the plaintiff", " a 
4. li-c. ..b.% ** I Id/it nc prtt;d:ti /'fit Purifctiticuis beat a Mar'i^t^^ demanded die 
laid arrcaiagcs. — i ik.st 1'-kror, That the rent was demanded 



\'.\' 



u^ujl. 4«3. up/jii iiie Ij^uJ^ jiHt! not at the place where it was payable. — .W»m 

alluiitur ; for it is well demanded upon tlic land, and it is not lib 

to a rent refer. ed upon a ieafe with a claulc of re-entry. 

i h*.- -^eft of Skcond Error. That it was demanded aftcrthe feaft. — Scdnn 

«•- iciative^ alh.dtur^ that no feall jof tL- Panji.ation is mentioned before; 

*' pr,^dijtHi' ^^ ;^ ajjpcareth not that the demand was after the rent was due, or 

rJiTivVio'^ny '^-^^r^*-~^^^^'''^'^ moved, that this word ** Purification* (hall be 

< .•;;;« anLLcc- void, arid Turpi ill hi;o, and thtn p^rdu^tum fcjium fliall refer to the 

*J-f. fl\il\ laft aieatic.Ti'^d. — Ctawdy. Although the word *^ Purlfica- 

A..i .314. *4 ^;,,^'» b^, ^,Qij^ sci^pj^rdit't' jciium cannot refer to the laft feaft, 

for there arc divc-r* feaft:-: mentioned, fo it cannot be referred to any 

one certain : l)ut tlu* word ** Pur'ificat'iryC^ can be no more void 

than the word *' pardicr* '* fhall be void, and the other to ftandf 

Ccrr.ninit. oC). — Ana for this caufe the judgment was reverlcd : but 

ir it had been et p'-Jit-A ::i!er tiie faid feaft of the Purification^ lie, it 

h:td bcL-ri good ; fci ail after thj word pofica fliall be void. And 

foe :hir ciafe th? iudgment wa^ revcrfcd." 

ripe 
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Pipe and Others agahift The Queen, c^^if 15. 

Trinity Ttrm^ ^^, Eliz, Roll%6'&. 
IJRROR by Plpe^ as fon and heir and executor oi Sir i?. P/^, \n ^uare imptait^ 
^ the bifhop, and the incumbent, againil the queen, upon a i^i^^e patron uie 
judgment in a quare impedit by the queen agaiuft O/V i^. P//>f as ^'^f ^-''J^ 7"^*' 
patron, the bi(ho]^and Bag/haw Xht incumbent, to prefcnt to the u" given 'agTLt 
church of B, in mft. county of Derby^ to which Ihc made title to Hm, ii>c whoie 
prefent by lapfe, arid recovered. Error alFigueJ, For that the pa- is enonoou^. 
Iron d\tA Pendente breve ; and yet judgment was given againil lum. Cro. Car. 50Z. 
—And tnis was held by the Court to be a iniinif'eil error; ^- i-c"". «;«. 
fer Although the death of the patron fliall not abate tlic writ, as ^'^^'?^\^ 
9. Hen. 6. pL 30. is ; yet when judgment i> given againll him, it ^' ^* *^' ** 
ihaketh all erroneous, and fhall caule the judgment to be rcvcrlld 
in all, for it cannot be reverfed by parcels. Tliis error was cou- 
fefled by. the queen's Attorney. 

Not A.* All the others were fnmmoned and fevered, except Summons ana 
Pipe. And this was held good; for as fummons and leverancc '^^^'^^"^^'^ -^ 
Qiall be in a quare impedit^ fo in a writ of error upon it. ^'^'^ of cnor. 

6. Co. 25. a. 

But then it was moved, that this writ of error was not well The fon of a 
brought by tlie plaintiff as heir and executor together. But the p^yonmay 
Court as to that held it good enough ; as a writ of debt m.iy ^J^^^j^'g"^^ 
be brought againft one as heir and executor to Tether. — But ^"],f^")^^J;^^ 
then it was moved, that he had no caufe to bring a writ of a^ b ith heir and 
error as heir, or as executor ; for he cannot have it as heir, txccuwr, 
for the inheritance is not touched, for the queen only claimed 
by lapfe, fo affirmedi the inlieritance ; and as executor he 
cannot bring an adlion, for he hath no damage, for the tcllator 
had prefented, and the incumbent was in the church ; but if 
the tcflator had not prefented, peradvcnturc it had been othcrwifc: 
and here all the lofs is to tlie incumbent, and he cannot reverfc 
the judgment, for he is fevered.— But the Court held, the writ 
of error did well lie ; for it is to maintain the incumbent in the 
church : and the incumhciu, although he be fevered, yet fhall of 
heceffity have judgment to be rellored ; for the judgment is en- 
tirely to be reverlcd. — And Trin. -^6. Eli%. the judgment was re- 
verfed ; but it was not laid at whofe fuit, viz. as heir or executor. 
And it was faid the incumbent may well enter ; for by the reverfai 
there is no record of the recovery againft him. 

Buckly a^ahifi WiDiamron. ^-^^i »6. 

Hilary Tirw, 36. £//s. Roll l\6. 

TERROR of a judgment in debt upon an obligation. The error Judgment (hall 
-*-' affigned was. That the trjie of the writ was 15. September^ be rcv«rfcd 
32. Eliz. returnable Oilulf. Mlckaflisy and the money was due at ^^'*^|^^ J*^^ 'J!''''^ 
Aftch. 32. Eli%. and fo after the te/ie^ and before the return of the [he caufe of ac» 
writ ; and this appeared by the condition, whicli was entered in tion, ^<pr$, 
pac verba. And. for this en ulc, although the judgment was after 
verdict ft> that if there had been no original it hjid been good, yet it h^^? /q*?'* 
being brought before caufe of aftion, the judgment was rcverfed : Cio.CArr575, 
and it is not aided by the fiatutc of i8. Eii-;^. c. 14, Cro. jac7o. 

^.Bac Abcij* 
y 3 hXk^t^\ 
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C45E I. — ^ 

Allen's Cafe. 

If the king grant £/»/?rr Term^ 36. Elix.-^ln the Fxchijuer. 

a forfeif Tc, the A SCIRE FACIAS was fucd in the queen's name againft Ailn^ 
r?r.T/-^-/"* ^*^y execution Ihould not be againft him for a debt that caiK 
[n tiic icUis** to the queen by attainder of J. S, The defendant pleads, that the 
name. quccn liath granted over this debt, and all aftioap and demands for 

Ante, 44. it to Tork, And upon this it was demurred, ittlic fuit could be 

Dyer, 1. in the queen's name, after it is granted over. 

Moor, 24T. Not A. In truth there were fpccial words in the patent, that 

Kciiw. 168. he might fue for it in the queen's name ; but this was notpleaded. 
Owm,'!! — ^^^ ^"^ Court held clearly, that if it had been pleaded, the 
Cro. Jac. 179. f"J^ might be in the queen's naine ; for the queen had this liberty 
to grant to lue in her name. 

But if, as the cafe Is pleaded, he might fuc in the queen's name, 
the Court doubted. And two precedents were cited: theoike, Eajer, 
30. EL-z. Roll 291. where Green, to whom a debt was doe, was at- 
tainted of felony, and the queen granted over the debt, and all ac- 
tions and demands for it, and z fcne facias was fued in the queen'i 
name : the other precedent was, rlilL 32. £//2. Roll 7.1b. MM 
was indebted by bond to 7« S. and the debt came to the queen by 
attainder, and Vhe granted it and all a£lions for it to Bowes, and, 
iiotwithilanding, the fuit for it, was in the queen's name. — fintthe 
Court faid, they would fee the precedents. £t adjournatur. 

CJreen againji Edwaids. 

Hilary Term, 36. £//«. Rcll . 

fcndantniaiian' INFORMATION for Converting aooo timber trees into coals to 

fwcr to a fccond ■*■ make iron ; and demanded 4800I. The defendant pleads, that 

ijiiormaiion the fanic plaintiff had another information againft him for the 

7fl'% ^r^'^''*"'* fame caufc, and demanded the fame fum ; and demanded judgment, 

caufcri p"cnrfin^. Wh^^thcr he fhall anfwer to the laft, pending the firft ? 

Arte, 26r. "' Altham argucd, he was not to anfwer ; for when a declara- 

Cro. J.1C. 481. ^'^^^ ^^ made, and the certainty appearcth, there Ihall be no other 

T'tij-i. 240. fuit for the ianie caiife, for the double vexation to the defendant. 

14. E(liv, 3. " B} uf 318. 22. Hen. 6. />/. 52. 14. jfff: 6. pL . 

29. /(fT'^o. pL 39. //r/7.6. pL I2.is)*28. ^o.Edw. 3.^5. ^Q.Hm.b. 

pL 14. And there is no difference between the cale of the queen 

(as it was objeftcd) and of a common perfon ; for the queen fhall 

not liavclwo fuirs for tlie fame caufe. 19. Edw. 3. ** Brief^* 470. 

^ 33.^AVu'. 3. ** Brier 916. ^ ^\ Impedit, 58. And if it (hoild 

be luffcrcd, the party fhall be twice charged, and have no remedy j 

for an audita querela liclh not againll the queen. 18. Edw. 3. ^/.V 

45. AV:l'. 3. '* Brief' 547. 

Coki\ /htorney Ctueral, contra \ for it is but in the nature oft 
trcfpafs. 5. Hefi, 7. 15. and it is no pica in trefpafs, that another i$ 
depending ; and the queen hath a prerogative above a common per- 
fon, lie offered to withdraw the firft fuit ; but the defendant 
would not afilnt to plead to the fecond. 

I'lfE Bakows would advif? ; but tfaey faid it WM not fa;c»f* 
tgry^ but a refpondcm oujlcr^ 

Agar(| 
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Agard againft Candifli. ^*" 3* 

IJ^FORMATION on the 8. Edw. 4. c. 2. for giving licences. Thejurifdiaioa 
Upon not guilty, it was found for the queen. oftheatchequer 

T 1 1 "^ \w^ 1 1 rv- T « • , . in mitters re- 

It was moved by Tanfield, tliat the adtion heth not in this utingto the 

: court ; for the flatute appoints it to be I'ued in certain particular crown, can only 
^ courts therein mentioned, and there is no word of tlie exchequer, be taken away 
s ' Atkinson r^iMv. The llatute is in the affirmative, and not in ^"^ ^^^\^^ 
» the negative, that it fliall not be fuedelfewhere. Stradllng^5CaJc{a), ^)^iowd.2o8, 

Sav. 134. Moor, 564. Noy, 117. 2. Hard. 420. 2. And. 127. i* Bac. Abr. 598. 

s To this THE Barons agreed ; for this is a fupciior court, 
- though not named ; and lb luit may be here ; for there are no re- 
* ftriftive words in the ftatute : and this Court hath power to hold 

plea in any thing concerning tlie queen, if not reftraincd. Et ad- 

jOftnuUHr, 

Hitchcock and Uxor a^abtft Skinner and Lacy, casi l. 

SHERIFFS OF LONDON. 

T^EBT upon an efcape of Lyjicty who was taken in execution. Debt upon an 
^^ And declared, that whereas the plaintiff, as executor of one efcape from aa 
Bevilly brought an aftionof debtagainft Ljjiery and recovered and execution by 
had execution, the defendants fuffcred him to go at large, and '^u^^JJ^^'j^^" * 
counted in this aftion in the debet et dctinct. The defendants ^^3*^ j^ the" 
pleaded nihil dcbcnt \ and found for the plaintiffs. — It was moved dctinet only, 
jii arreft of judgment, that the adtion was not well brought "'"<* *'^o be In 
in the debet et iletinet ; for as the firft aftion was only in the dctinet^ ^^"?'''^'V^ "°' 
fo this aftion grounded upon the record ought to be, and to purfue ]/),;^^^ 
it. 10. Hen, 7. pL 5. b. II. Hen, 6. pL 17. 9. Hen. 6. pL li. poft. 350. 
Q.O. Hen. 6. pi. 4, 5, ^ 6. where an executor brings debt for ar- ^^ ^ ^ 
rcarages of account found before auditors afligned by himfclf. So Jro. iac.'c45. 
in all cafes where an executor fueth for any thing due to the tcfta- Hob. 88. 18^ 
tor, or by reafon of any fuch thing : as if an executor recover da- *7*. 
mages in trefpafs, de bonis tejlatoris afportatls^ and recovers, and ^^* '^* 
then brings debt for the damages, it mull be in the detinet; and in l'ioncs/47, 
Scroggs V. Lady Grcjfam^ 2^. Jiliz. C. B. where Jhe was executor Lane, 80. 
to her hulband, and fold lands by virtue of an aft of parliament i. Sid. 397. 
to pay her hulband's debts, it w^as adjudged Ihc fhall be charged ^•^Bac.Abr.23, 
only in detinet ; and if a recovery Ihould be in this aftion in the ^c^n,,!);^,^^ 
debet et dctinet^ it Ihall not be to the ufc of their tcftator, but of 2! Term Rcl * 
themfelvcs. 12&. 

P^RiAM. l*his aftion is grounded upon a /<j;7done to them- 
felvcs, and is not grounded merely upon the record ; and is not 
like the cafes purot debt upon arrearages of account, or upon a 
recovery, but is merely collateral, for the tort done by the fheriffs 
in fuffering the party to efcape ; yet when it is recovered it Ihall 
be aflets in tiieir hands, and tlie aftion in the debet et detinet is well 
brought. 

EwENs and Clerke contra ; for the ground of the aftion is 
tlic recovery as executors, and the tort is done to them in that right ; 
and therefore the aftion is to be brought in the detinet only,— An4 
it wa3 afterwards adjudge4 accordingly, 

Y 4 Trin/ty 



^'^ Trinity Term, I 

36. Eliz, In the Queen's Bench. 1 

Sir John Popham, Knt. Chief Juftice. 
Sir Francis Gawdy, Knt. 1 

John Clench, Efq. > Jufticeu 

Edward Fenner, Efq^ 3 

Sir Edward Coke, Knt. Attorney General. 

Solicitor General. 

^^" »• Humble againft Glover. 

HJarj Term, 36. Eiiz.* Roll 420. 
The bargainee TT^EBT upon a Icafc for years, made by 7ho. Play to the <fc- 
ot ihc rcvCTiion ■ 1 fcndant. And declares upon an alFignmeiit oiF the rcvcr- 
not^brilT'deb't •*-"^ fioJ^ hy indrnturc of bargain and falc enrolled. The de- 
fer rentaj^ainft fcndant pleads, that afttTthe grant of the reverfloHyand before any 

tin ujfu, after rent arrcar, he alfigncd over his term to Scotmrad^ and doth 

an amgnmcnc not name his chrifti.in !iame ; but a blank was Jcft for it. Upon 

PoftTe-^^e 6 *" P'^^ '^ '^'^' demurred. 

Fo h ^^ ^ First Poikt. If tliekfleelhall he charged witli the rent after the 

OomIK%u' *^gniTient of histcrm? — Andrcfolvcd hcfhould r\oi.f^tde^.C9.^^,h, 
Moor, 35J. ' for tlicrc is 'no privity between the bargainee and leflee, but by 
Jones. 44. rcafon of the privity of eftatc, which being gone, the lellee is 
Pcugl. 183.188. not chargeable : but between the leflor and leflee he fhall not dif- 
charge himfe If, by afligning over his term ; for tlie privity is by 
reafon of tiie contiaft and refcrvation, rather than by the occupa- 
tion of the land ; which by his own aft he fliall not difcharge; 
but in this cafe the privity is deftroyed. 
A grant omit- SecondPoint. It was moved, that the plea is not good; foragrant 
ting tiie chrif- xo one not naming his chriftian name is void : for it is uncertain 
crTntw^s'vdf.* ^^ ^hom the grant is, except the grant be to one who, by reafon 
Ante, 57.59. ' of his dignity or office, it is known there is np other of the fame 
name; as -'IoPovham, Chufjrtjhcey' or ^^GhA^vihE^ftrJcaMti'* 

Cro, rlc.^«s ^"^ y^^ ''^ ^^^'^^ ^^^^' '^ '""^^ ^^ averred that there are no more of tliat 
• name : and if an obii^iaiion or grant be made to one, and his 

chriftian name is mill-iken, tlie grant is void ; lb a grant made by 
him, tifortiorij where there is no chriftian name. — And of that 
opinion was all the Court, except Fknner, and that the 
plaintiff Ihaii have juJc^ment to recover: but no judgment was 
given, bccaufc the pka was difcor\tinued. ' 

Caif 2. Brooke aiiuijft Clarke. 

Eajlcr Term, 56. Elite . Rcli 397. 
Slm'i.rcus A CTION for words. For that whereas Clarenceux, king of 

\v rti» V. iiK-^'i r\ ^^^^„^^ i^^j .1 patent of his office ; and that he migi it grant 
rrXm;»n*^ac' commifVion to any to be his dcputv, to vifit in things concerning 
iidioruWf; aiH his office ; and he by his commiffion did appoint the plaintiff to 
t'lmiXi a vtrdiYt b-.* his dcpuiv in the counties of i>f:,w/ and Somttfit \ and tlie 
^'''^"'^^J^!?^^*- pJaintilf bv virtue thereof <lid fit and enquire of jnatters concern* . 
of th7fo«n^'^ ^"S ^^'^ olfice ; the AcW\-\(\xi\t, prtcfn'ijjlrurn non hmtrus^ faid pf the 
are forwoidi; not'aO ondMe, it fhJl be inienHid th.it tlic d.-inri^gcs wi-rc on the gooc) counts, except the 
wi:idi arc hid at difftrcnt timt".. Ai.'C, 2X2. i, RoIL Ab. 576. Cro. Car. 31S. I. Lev, 134. 
/r>.rv>. /jr^. jV/oor, 142. I. BuUl. 37* 3. Uulft.-*^^. Cro. Car. &3> 328. Marcb.4?« i. Sid. 38. 
y;/r./;,jj. To /^i. jr:- -30. x^ .^a. 
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plaintifFy " He came and fat by foi;6c of a forced coramiffion ; and 1Uook« 
" he is a fcrivener and no herald." The defendant pleaded ^.JSjm* 
not giiilty ; and it was found againft him. And it was now 
moved in arreft of judgment, Firft, That the words would not 
mainuin an a&ion. S^ondiy, If fome of the words were a£t:ion- 
able, yet others of them were not; and damages were entirely given. 

To the firft, the Court conceived that the aftxon lieth ; for 
they touch him in his profeflion, and are very flanderous, that he 
fat by virtue of a forged commiffion. And whereas it was ob- 
jc£lcd, that peradventure he did not know it, it is exprcfly averred 
by thofe words, pramijforum non igmrus : but if thofe words had 
not been in the declaration, it had been otherwifc ; for it might 
be that he fat by virtue of a forged commiffion, and knew it not, 
md then it touchcdhim not in his credit. And die words, " he 
•* is a fcrivener, and no herald," touch him in liis profeffion, for 
yy it he gctteth his living; and therefore it is reafonthat for tliera 
fie might bring his aftion. 

And as to the fecond, all the Justices held, that judgment Ante,att. 
[hall be given for the plaintiff; for it fhall be intended that da- lo-Ccijoiijii. 
mages were given for the words which were aftionable. — Bu^ 
PoPHAM faid, that if an aft ion be brought for words fpoken at 
[>np time, and for other words fpoken at anotlier time ; and for 
the w^ords fpoken at one time an aftion lietli, but not for the 
cvords fpoken at the other time, and damages are entirely afleflcd, 
no judpnent fhall be given ; for the aftion is brought for all tlie ' 

words, and damages for all. And fo it was held in the Lord Ad^ 
mirai's Ca/e, 18. jE//2.— ?And afterwards judgment was given ac- 
pordingly. 

Chapman againft Thumblethorp. Ca« 3. 

Hilary Tirm, 36. Elix. Roil 113. 

T^RESPASS for breaking his clofe, et quadam avcria Ibidem ex- where j^oodi 
-*• iJUnt' ceplt et afportavit. The defendant pleads, that the arc wrongful!/ 
cattle were his own goods, and that 7. 5. took tlicm by wrong, ^^^^" ^^"^ ^^^« 
^nd put them in the plaintiff's clofe by his aflcnt ; for wlilch, he ^h^";5^ow*"' 
finding them there, did take them, &c. as it was ^awful, &c. And may%ft!iVth? 
upon this plea it was demurred. retaking cbcm 

_ 1/. ,,.•/»-, -I1/-1 •• \'rliercfcevcr ho 

PuDZEY argued jTcr the plaintiff y that the defendant could not finds them. 

enter into the plaintiff's clofe to fetch them out, except they were a.Roii.Ab.cSo, 

put there by tlie plaintiff's tort : and this plea dotli amount to a Bro. Taf.*3i3.' 

general ifluc ; for he caiin9t traverlb the property of the goods. Cro. jac. 3^6. 

3. BU 0.1) .4, 5. 
But TiTE Court held it a good plea ; "for the plaintiff by his Douji. 747. * 
declaration doth not aver the property of the goods to be in him, 
but faitli only quifdam averia. And when the defendant's bcafts 
are taken from him by wrong, and are not out of his poffeffion 
by his own delivery, he may juftify the taking of them in any 
pi^ce he iinds them. And it was adjudged for tjie plaintiff {a), 

(«) Defeodanu L, C, IT. PARSii^'i USS. 
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^^" 4- Hafelop again ft Chaplin. 

Anttf Page 257. Cufi 36. 
Cofh (hall he JT was now movcd again, and divers precedents were flicwn outof 
allowed to aa 1 ^\^^ common plcas, that always fincc tlic ftatutc damages and 
amc^ciamCTit*" ^^^^ ^*^ ^'^ givcn to thc avowant in avowries for ainerccmenu 
Ante, 157.300. 5" '^c^s, and for heriots, and other cafes not mentioned in thcfla- 
tiite.— And THE JusTicEfi conceived that their courfe being fo 
Cro. Jac. 1%. {ince thc ftatutc, ihe law (hall be conftiucd to be fo ; and fo in- 
Cro Car - clincd in their opinion. 

532. 2. Com. Dig. 54S. I. Bac Ab. 512. a. Ld.Ray. 78S. Doi:gl. 709. a. Term Rep. 135. 
In replevin, if But then it Was moved, that thc replevin was arai^ry/Vj taken, and 
the writ be "A thc taking was only of a l^rfcy aiid fo ill — And of tliat opinion 
*te*"^'"' f*"^ was THE Court,' tliat the count had made thc writ falfc. And 
•* w""theva* ^^^ ^^^ caufc (tf) the judgment was revcrfed. 

fiance ii fatal. Cro. Car. 534. a. Vent. 153. 2. Salk. 658. 701. 4. Mod. 246. 6. Mod* 303. TliflOi 
Dig.bk.9. c« 5. 3. Wilf.141. 5. Com. Dig. 24. 2. Wiiif. 394. 2. Ld. Rayixi. X209* 

{a) Sed vide Jones, 435. 

CArt $. Dickins agnlnft Marihal. 

EaftcrTermj ^yElix. Roll ^oy 
Adcvifcof ««// T^HE cafe upon fpecial verdiflt was, J, Toby devifcd all his lands 
*» "^iJ^Vtft^ ^"^ goods, after his debts and legacies paid, to R. Toij and 

•^^myMtiZul -^f^ry his children, equally to be divided between tliero. 
•• Ugac'tes paiJ, Thc qucllions were, Firft, Whether an eftatc of inheritance 
«« 10 A.andB. or only a freehold palled by thofe words ? Secondly, If they were 
•* mytkiidrtn^ joiiUcnants or tenants in common ? 

^*Vtv\dil\c' ^"^^ *^^^^ argument the Court rcfolvcd, Firft, That an eftatc 
•* fMttn tbim;* for life only paflcd ; for although the devifc of the lands and goods 
patits an ciiatc are coupled together, and it be a devifc for ever of the goods ; yet 
iff life only in fQj. tj,^ i^^d, there being no words to pafs the inheritance, onlv an 
AmeTT^' ^^^^^ *'^^ ^^^^ palfeth. And altliough it was objcacd that the de- 
Port .'443. 696. yi'^ of the land is, after his debts and legacies paid ; fo this is li- 
Co. 29.b. nii^vd after !ic hath made an end of difpofing any thing ; and it 
Co., Lit 9. h. v.as tbhis children, of which his heir is one ; fo that he intended 
42. a. i*>o. b. to give as iHuch to one as to the other ; and that he doth not limit 
'"• ^ <*• 53- any cftatt ov^r to any other ; yet the Court held, that only an 
Gouidf??S*2. ^^'^'^ ^*"^ '^''* ^^^ pafs.—Por^iAM faid, it may be doubted if any 
-rcom.i.'i5.*34. land did pafs, in cafe he had a term tor years in lands ; and fo the 
3. v'crR, 7I2. devifc ot land may be fupplied, and that only the term fliall pafs. 
« ill . I o. 37, Second Point. They all conceived it was a joint eftatc, and that 
s !k *^' f^ *^ *'' they (hall not take by parts in common ; for he doth not appoint a 
SwinN.'Vi. divifion to be made. — But Fenner faid, that in 2. jF/iz. Hide v. 
12. Mod. 296. Snutkcct^ it was adjudged, that a devifc of land to two equally ^i- 
Ld j<.aym. 6aa. vid'jd, this ^as a tenancy in common. But here it is to two equally 

*3>. »31- to be divided ; and it is not certain th^t a divifion Ihall be made. 
2. Tecr. W lU. 

iSo. 3. Brown P. C. 297. 4. Brown P. C. 224. |. Wilf. li^, 341. Cowp. 6y . 1. Term Rep. jjl' 
I. Brow. Caf. Ch. 240* 

Caef. 6. Barry againft Stanton. 

Kdcvij»\%ii 'THE cafe upon fpecial verdia was, "A leafe was made for 
breach of a con- -■■ years upon condition he fhall not devife the limd, or id&gn over 
dttion not to his term ; arid by his will he devifed it," 

An"« 60. Gawdy, Fe'nner, and Cl EN CH, hcId dearly, that thc condu 

/>o/J. 5j/. ^^^'^ ^^ broken ; for by this devifc the term is difpofed by hi^ 
g\fty which is an aUen^UQU, wA v^ ^ ^xotv^^^ vv\ qtjicr tf (Wi^UQl)^ 
/^Pi io2; ^ ^— i>"t PoPHAM deViveved uo o^vt^ou. 
P^cij 45. 4. Co. J 19. Dgugl. 57. \%^ a. T«ov. ¥^t^. \iV 
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Kent againft Sponder. Cah 7. 

IJIRE FACIAS to have execution ofland, and damages recover- pieatoajtiW 
ed in ^neje^ionejirma. The defendant pleaded an entry mlo f»cias iTMiftin* 
land after thfe judgment, and before the/cite facias. — And becaufe ^"^'^ ^^^ ^^o*« 
did not anfwer to the damages, the plea was ruled ill in all. A^trisg 
lierefore it was adjudged, that the plaintiff fhall have execution , ^J^^ \ 
die land, and damages. ^\ Saandi 1I7. 

Cro. Jac. 27. X. Term Rep. 388. 

Patridge agahj Mayler. Case 8, 

RROR upon a judgment in an aftion upon the i. £f^ 2. Phi/jp Judgment re. 
^ Afaryy c. 12. for taking a diftrefs in one county, and incha- vcrfcd for mif. 
r and impounding it in anotlier county. The venire facias ^^*/**'"S tht 
irded only of the place where the taking was. This was affign- Vo^![%o!^'' 
for error. — Arid for this caufe the judgment was reverfed {a). ' . * 

(a) Vide ante, page 260, Note («), 10 Cafe 46. 3- Lcvini. 4J, 

Harvey againjl Wroth. Cai«9. 

RROR upon a judgment in dower. Error afligned was, That Indowcraganft 

the tenant was an infent, and the judgment was by default, an infant riic pa- 
5. Edw, 3. 7O4 17. Edw. 3. 47. 17. Edw. 2. " Saver Default,'' rol/haU not de- 

where an infant (hall be compelled to fave his default. It ^^' 

I moved here, that inafmuch as in a writ of dower the parol pdfit'/fy/rg . 

II not demur for his nonage, that the infant (hall be compelled 63S. ^ ' ^ ^' 
*ave his default: and fo it was cited to be adjudged in Corie's cr©. jac m 
Cy ^^. EiiZ. — Scd adJQurnalur. 3^^' 

Moor, 465. 4. Brownl. 1 1 S. 

Berry ^gainfi Taunton. Ca.£ ,o. 

Hilary Term, 36. E/iz. Roil 376. 

HE cafe upon fpecial vcrdift was, " A leafc was made to a condition by 
** Giles Taunton for eighty years, upon condition that if he, his a l«?flc« rhat he 
xecutors, or affignees do dcmife the lands for more tiian from ^^'^ ^^of ^'«'> 
ear to year, that then the leafe Ihall ccafc and be void, fro^'""^'^^ 
riles Taunton doth devife it to his fon, and dieth , tlie fon enters /MT,rbrokcn 
y the aflcnt of the executor." by A*a.vi/e 

he queftion was. If the condition be broken ? for the devife o'^tiicieaittohit 
5t properly a demifc. ^" 

ut all THE Justices held it a breach ; for a condition ihall not "^*^ 
sken fo ftriftly, that it fhall be according to the precife words ; ^'^'j^ ^^f' 
if the meaning be broken, it is a breach of the condition ; and Dyer^/c? 
e will deny but a grant of all his ellatc had been a breach: fo Douji 57. t^^ 
here of a devife. And it was fo adjudged. »• Term Rep. 

Lee agairtji Norris.' Ca.. „. 

Efi/terTerm, ^6, Eliz. Roll ^\. 

ECTIONE FIRM^, The plaintifF declared of a Icafe by j^ , ft,^_ _„ 
J. S. The defendant fiid, that long time before the Icafc and tm upon Uio " 
mcnt, the queen was feifed of tlic land, and let it to £. for king's Uffet, h« 
5, who let it to the defendant for two years; upon whom J^ gainnpoffef. 
10 leffor of the plaintiff entered, and expulfcd him, and let it ^n'^th***"' 
le plaintiff. And upon thi^ it was demurred, becaufe the plea non fromST^ 
ants to nonrguiltY* crown. 
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^** Gawdy. — The pica is good ; but if it had been in the cafeof a 

NoaKxt common pcrfon, it had not been good» without laying, " he 

oufled the leflee, and difleifed the leflbr:" but here there can be m 

difleiiin to the queen ; wherefore he faith enough, ** that he pot 

i. Leon. 106. "^out the leflce, for otherwifc it is not good, 10. Edu/. 4. iZ 6. 

Run. Ejaft. 15. foj. otherwifc his entry may be intended lawful. But when he faith, 

g^Geo^t.LiS, " ^^ expulfcd him," tliis intendeth an unlawful cntry» and con- 

a pofleflion of feflcth in h im fuch a pofleilion, that be may make a good Icafe againft 

60 ycjin,excq>c any but him that hath right. — Fenner agreed ; and by tliis entry 

to libmiet tnd h^ ^^th gained fuch a pofleilion, that the leffec of tlie queen may 

bci^bar^Into ^""S ^^ eje/lhne Jfrma-^ although the queen be not put out of the 

the king's pre- freehold; which PoFHAM agreed. 

rogative ia this tttpe&^^Sw aUb 11. Jac. x. c. 16. 3. Bac Abr. 171. 

Caib iz« 



Ncvill agaiitfi Scagravc. 

Trinity Term, 33. £/i». RcII 323. 



Tctid^ of p EPLEVIN. The defendant avows for damage -feafant. The 
''ll'l^tir^!^ phintiiF replieth, that the day after the diftrefs taken, he ten- 
mfur impound- dered fufficicnt amends, yji/. fixpcnce, which the defendant rr* 
ing. fufed ; upon which the plaintiff* demurred, becaufe the tender was 

Poft. 813. not before the impounding. 

5. Ca. 76. a Gawdy. — ^Thc tender is good, although thecattlebe impound- 

tontra. ed ; and if tlie party that diftrained refufeth it, the owner may 

?.Co. 147, take tlicm out of the pound. And it is clear, if the tender were 

CrtT Tac* before tlie impounding, he might take them. — j^«m^ Jitit cmt- 

Hob. 154.^^^* ^^um. Whereupon the Court gave day to the defendant to 

3.BI. Com. i|. Incw caufe to the contrary, otherwifc judgment Ihall be |;iven for 

the plaintiff. - But Tanfield at the bar faid, it was adjudged in 

Sir Henry Cromwelfs Cafe in the common pleas, that tender afta 

impounding cometh too late. 

^'ase 13. Dr. Andrews agahifi Wood. 

con*dUio^d*foI^ "TJEBT upon an obligation. The condition was to perform co- 
the payment of vcnants in an indenture of Icafc, whereof one was to pay the 

rent on an ex- rent at the day ; the breach aiTigncd was for non-payment of the 
preft covenant, rent. Upon which it was demurred, becaufe no demand of the 
jtianotneceffa- rent was alledged. — But the Court over-ruled it, becaufe it was 
dcm°nd^^^^* an exprefs covenant : and by the recovery the obligation is detet- 
J'oft. 82*9. mined. &ed adjournatur. 
po. Car. 76. Hob. 8. Dougl.4S3. 

. Casi 14. Lambert againjl Auftin. 

Trinity Term, 35. Eliz. Roll 185. 
^.rre. If rhc xj EPLEVIN. Thc defendant avowed upon die 32. Hen. 8. c. 
.r;:.cutorofatc-rv 37. as executor ; for that i«^/y 5o«/Aw// was fci fed in fee of 
rant for life of a y ^' r wrr ^ 1 r^i- "^ ^ ^1 

rcnt-charg:enMy ^M? manor ot IVeJion^ and 3. Eb%. granted a rent of 5I. per muum 

cii(\raini//>9fii&f'w to Richard JdamfonioT his life, iifuing out of the manor, who 
inrtvcrjicHior madc thc defendant h IS cxccutor, and oicd 28. £/rz. and for teq 
*"*^Kl'rf*^"fT* ^'^^" arrearages between 17. W 28. Eii%. he avowed. The plain- 
IcAator ? ^^^ replied, that after the grant, /«/. 12. Eli%. Lady SwtbwiUnaAt 

Port. 547. a feoffment of this manor to C$pley\ who 13. Eli%. let the bnd to 
Cto. Car. 471. -^''^'^^^ ^^^ twcnty-one years, who occupied it for thc ternii which 
IaI. Rajm. t yz, Scc Mr, Harjravc' s Co. U\. i6i . *% tysi^ ^\^ Vid ^» tww (,1 ,) i. I^pon. }<», a, Vcnu 6u, 
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expired 34. EUz. and afterwards Copley'lttit to the plaintiff for three tAWBTRir 
years ; upon whom the diflrefs was taken : and upon this it was ^g^'fi 
demurred. The queftion refts only for the rent incurred during "•^■*» 
the term, if by the ftatute he may diftrain for it after the term ex- 
pired upon him in tlie reverlion : for tlie ftatute is, that he fhall 
diftrain upon the poflelTion of the tenant in demefne which was 
chaigeable with the rent, or any claiming under him. 

Gawdy and Fekher, JufUca. Xhe tenant of the freehold is 
only to be charged, for an amfe only lieth againft him, and he Is 
the party that is to attorn ; and the kflce for years is. only charge- 
able for his cattle being upon the land, as a ft ranger ftiall be in 
that cafe; and the intent of the ftatute was only toeive remedy 
againft him who was chargeable in the life of the teftator. And 
Fenner faid, if ieflee for life grants a rent-charge, and then makes 
a leafe for years, and dieth, debt lieth for this rent againft the exe- 
cutors of the tenant for life, and not againft the tenant for years, 
for he is not the party chargeable ; and in this cafe, if no feiiin was 
had, there is no remedy : for tenant for years cannot give fcifin, 
and a releaie of this rent muft be to the tenant for life, and not to 
the tenant for years. 

Clench and Pofham cwtra. That the tenant for years is only 
chargeable in debt for the rent incurred during the years, and not 
the tenant of the freehold ; and both are chargeable, one with an 
ailife, and the other with a diftrcfs during the eftate. Then it is 
to be con£dered in this cafe, who is chargeable by the intent of the 
ftatute. If tenant pur auUr vie grant a rent, and ce/iv que vie dieth 
(a)^ the grantee of the rent dieth, the executors of the grantee have r^s ^^^ iUtutt 
no remedy by the ftatute; for the ftatute giving the diftrefs in- extends to «// 
tends the party that properly and ufually is to bcdiftrained, which tenant* for life* 
is the termor m poneflion, and thofe that come in privity under Co. Lit. 162. 
him : but fo is not he in the reverlion ; and therefore in this cafe 
the executors cannot diftrain, but only have an a£tion of debt; and 
r the ftatute givetli the diftrefs upon the tenant in demefne, which is 
chargeable immediately, and not on him in the reveriion, except 
his cattle come upon the land by efcape. 

Fenner. If tenant in tail grant a rent-charge, and then makes 
a fcafe for years according to the ftatute, and dietli, the iffueftiall 
hold it discharged, and the grantee fhall not dilhain during tlie 
term, ^nc^ G AWD Y concejfit. — Et aJjoumatur, 

Folcot againfi Ridge. Casi r^. 

PROHIBITION for fuing for tithe-hay upon fifteen acres of if aawAi be 

•* land, ten acres of meadow, and feven acres ot p^fture : And fur- found, thoughlt 

mifeth, that he and all thofe, &c. time out of mmd, &c. had ufed differ from ths 

to pay four-pence yearly in fatisfaftion of all tithes of hay cut there, ^"S^^^'^^'^ 
«*''■•/*•* ' • ^ r,,, . J- 1 1 /•••'' 1 I vcrdittis good. 

«c. and iiTue upon it. 1 he jury find the prelcription, but that ^nte, 238. 

part of the land was never movca, but Ihew not what part in certo, ,. Term Rep. 
I'he queftion was. If this verdift be certain enough ; and for whom ^7. 
it was found? — And it was adjudged for the plaintiff ; for both 
parties are agreed, that all the land haJ been mowen, and the find- 
ing contrary to it is void; and the vcrdi£t is certain enough. 

Annely 
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^^•* '«• Anncfly againjl Stokes. 

judj?mcnt re. "PRROR Upon a judgment in debt. For that in the writ hcwit 
T^b^l^thi ^^^^^ "^^" ^^^ ^^^'^ apparent." and in the declaration, "foa 
TrTt and thcdc. *^^ '^^*^" generally. — And for this variance the judgment was re- 
cbration. vcffed. — Yet it was faid, that " apparent'^ was furplufage. SUm^ 
Cawp.i7S. allocatur. 
IXmi^i94.402. I. Term Rep. 237. 
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Case i. 



Frederick againft Fredenck. 



to* the ufcof /?. T^ARTIT1()N\ The cafewas upon fpecial vcrdift. " yfk- 
forlifc, and af- r^ " vies a fine to 7. S, which by indenture is declared to te. 
tor to the ofe of X « to the ufe of B. for life, and after to the ufe of the chil- 
^ ri!-!^ ""^ " ^^^^ ^^^'- ;)»wrfl//5: C. at the time of the limitation had two 
C had'twofons " ^ons^ and before the death of 5. had ifTue two daughters." The 
Cving at the queflion waSy If the daughters fhould take ? 
Cime; and be- ^ 

fore the death • After argument at the bar, it wasL refolvcd by the Coitrt, (cx- 
©t'i? had iffttc j^gpf Owen) that the daughters fliould not take. — Anderson firft 
—Adjudged"' Shewed his opiJiion, that the poftnata Ihall not take ; but only the 
that the ftfma- children that were hi ejfe at the time of the limitation j for they 
Kfli.iU not lake. Ihall not take as jointenants, nor as tenants in common, nor 
Ante, 111. byway cf remainder; and therefore not at all: as jointenants 
6. Co. 17. a. they cannot take ; for they were not in bein^ at the time of the li- 
aS*^ ^^' mitation of the remainder; nor as tenants in common or by rc- 
M00r.7x8.720. niainder, no more than they could take by an efiate executed by 
a.Co.yi. other conveyances : and ufcs are not allowable, but as they are 
i^op- 3- confonant to the rules of law and reafon; and it is plain here, ttiat 

I. Co. 130. j^Q prefcnt or future ufes are limited to thofc that fnould be after- 
a.^Saik.eTs!' wards born, and no matter can be coUeftcd out of the parties in- 
tent to help them. 

Walmsley accorded. This rule is to be obferved in ufts. 
In every cafe there is to be donor and donee, who ftiall take 
as well in limitation of an ufe, as of an eftate executed : and al- 
though die common law knows nothing of ufes, yet now by the 
ftatutc an ufe is an cf.ate ; and to take aich an eftate, there ought 

to 



Trinity Term, 36. Eliz.. In C. B. - 43? 

to be a donee. As if a gift be made to the fiithcr, el primo^etuto ^"""i^*^ 
Jilioy if he hath no fon then, the fon bom afterwards Ihall not YKli'tTic^. 
take, and the \ife ought to be observed as it is appointed ; and 
when it is limited in poiTeffion, it muft take in pofleflion, and in J' ^ |^' 
futwr9^ and in expectancy when it is fo limited; but there muft be piowd."96. 
a donee to take at fuch a time as it is limited [a). And where it 2. Roll. 4x7* 
was objeded, that the intent and meaning of the ufes is to be ob- i.R<^.Rep. 
ierved, it is true, if they be not fond and idle, as in wills, which 3»5- 
arc greatly favoured for the wcaknefs of them that make them. And (JJ'vide^Ham 
it is again^ the rules of law and reafon, and of ufes, that one who Cb. Lit. 9. 
is not intffi fhould take by an ufe limited in pofleflion ; and there- a. note (3) 
fore the fons in ejps fhall only take it in this cale, and not the daugh- "^^^^ ^^ 
tcrs born after. And in the earl of Bedford's Cafe, it was ruled by "?J^^j;^ 
the advice of the Juftices in the court of wards, that where he f,ther ukcs the 
made a conveyance to the ufe of himfelf for years, the remainder whole fccfimpte. 
to his cldeft (on in tail, the remainder to the heirs of the earl, al- 
though his meaning was (as it appcarcth by the words) that his 
heir Ihould take as a purchafor ; yet it was ruled according to the 
rules of law, and not according to his meaning ; fcilicct, that he Ante, 311. 
' fhould take it as a fee executed in himfelf. And it feeineth, that Moor, ;2U 
if a limitation be to the right heirs of J. S, and he hath iflue a 
daughter, and dieth his feme cnfeint with a fon, w^ho is afterwards 
born, yet the daughter Ihall retain it, for ftie was in the cftate exe- 
cuted.— Be aumond agreed in omnibus, 

Owen contra: for the intent here appearetb, that all the children 
fhall have it; for procreatis referreth to thofe that were born, as to 
thofe that fhall be born ; and an ufe is amattcr of confcience.'^BuD 
it was adjudged by the other Juftices againft the daughters. 

The Lord St. John agatnjl Talbot. Case ». 

"PORFEITURE of marriage. And counts, that the father of the in wiut cafei 
^ defendant held of him by knight-fervice and died, the dcfen- ttndcr of mar- 
dant, his heir, being within age ; whereupon the plaintiff tendered f^lfi^" trarcf. 
him a marriage ; and he refufed and married himfelt elfewhere, and at poft.^e?. 
his full age intruded ; the double value of his majriage not being ^^ ^j^ ^^ 
fatisficd. The defendiint acknowledging the tenure and marriage, cro. j:ic. 6$. 
traverfcth the tender. And it was thereupon demurred; and ruled, 5. Co. 126. 
that tlie tender is chiefly travcrfablc in this cafe. 

But THE Court held, that in a z-alorc marltagUy the tender is 
not traverfable, for the lord ihall have it Without tender. — An- 
derson and Walmsley held, that if the heir marry himfelf be- 
fore tender, the lord fliall have only valorem viantagiiy and not the 
forfeiture; for the tender afterwards, when he is married, is in 
▼ain, for he cannot accept of it, and it fhall not gain to the'lord tlic 
double value {a), 

(m) This tenure by knl^hi fcrvi:€ is now whoUy takea away by it. Car. z. c. 24. ind 
•onvcrted lnto//«r and common/M-a^^. 

Gurnev 
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•a« j. Gurncy and Somes' Cafe* 

A fterUffluU T^EBT for ^5!. for their fees, as flierifR of L^ndw^ for exccot- 
be allowed lad. -ty j^g j^ rtfA/^f ad fatisfaciendum directed to them ; and denundcd 
dte^rnSrfl^^y force of the 29, £//2. c. 4. twelve -pence in the pound for die 
Md6d.foreva7^^^ one hundred pounds, and fixpence in the pound for the rA- 
I ibove due. It was thereupon demurred. — Ftrfty Becaufe there is notiny 



v3fL \ wDd for a£tion given by the ftatute. — Secondly, Becaufe they ought to have 
?"^W^ but fixpence in the pound, where the fum exceeds fif^ pounds, 
4^^^^ and not to take twelve-pence in the pound for the firft one hun- 
^oit, (54* dred pounds, and fixpence for the reiidue. — And fo the Court 
Oo. Or. 087. *^^'^ upon the iirft argument in both points. — Sed qumre^ fuia ai- 
Oo^Jac'ios! joumatur. 
5. Om. i>\p 59S, 599. 1. Tcnn Rep. 14'* I55> 

^^"4- FtrrcT againft Johnfon. 

A vMTMftTf be- A CTION upon the cafe, for difturbing him of an office. The 
*^**^1t£* plaintiff made a fpecial title to it, and a fpecial verdid w» 

fin^ of Che f^^^^f wherein a title variant in part from that which was alledg- 
JBiyan anutter ed, waS found. 
DOC eflhicbl to 

thenatureof the And after divers arguments it was held per Curiam, that noN 
aaion,Uiiniiu. withllanding the variance, the plaintiff fhould have judgment: fcr 
Aan^iSS. Walmsley faid, that the title in this a£tion was fupemaouSiUd 
Co.Lit.»33.b« tlie variance found was not material. 

P6ft. 839. 

BaU. N. P. 76. And it was held per Curiam, that if one grant an office of 
nougL 194. bailiff or fleward, or the like, with the profits thereof, without 
402.665. rendering an account, he cannot difcharge the grantee, but hefhall 

'• J*™^^* continue to have the profits of the office; but otherwife it is, if no 
n.Co.4.a. ^^ ^^ profits had been granted for the exercifing thereof. — And 
Cro. Cv« 179. Walmsley held, that one may grant an office, habendum after the 
death of J. S. for it varicth from the cafe of land, &c. And the 
. plaintiff had judgment. 



Mjichaelnii 



Miehaeimas Terrii, *^' 

36. &37. Eliz. In the Queen's Bench; 
Sir John Popham, KnL Chief Jujlice. 
Sir Francis Gawdy, Kni: -j 

John Clench, E/^. J J^Jicei. 

£dward Fetincr, E/q. 3 

Sir Edward Coke, Knti Attorney General. 
Sir Thonrias Fleming, Knt. Sdiicitd^ Geherah 

Ro; Blackwell againft Eyre. ^^^^ ^^ 

Hilary Term t ^6, Etiz. Roll /^o^, 

ASSUMPSIT; And declared, qtihd cum quidam exitus In qua- in an aftion 
dam off tone cjefl* firma of the Icafc of Blackzuell the plain- upon promifcs 
^ i\S\junfIusfuit inter Jnlh. Buxtm ^qucfent' ei R. Senhr ^ / to pay a fiim of 
?^; Nedhcim W Hen. BraJly defendants, ad quern exitum trhndum; "^^x^^^I^q^xi 
[ic faid jfnth. Buxton had fued otit a venire facias; the defendant, iil forbear to^- 
oniidera'tion tliit tlie faid jfnth: Buxton and R: Blackwell the force their titles 
laintifF, ad triandum exitum fradiil^ parcarent tnforciare their title, ^^^ '<ccl3ration 
*d darcnt tamcm et parvam evidentiam fupcr tria'tlonem exitus verfus !I*^^j^*' - 
r^fat'^ R. Senior^ Geo. Nedham^ et Hen. Bradly; afl'umed to pay to i^url!^'^ 
ic plaintiff two hundr(?d and feventy pounds, fdl. twelve joined in (;>t?« 
ounds at the fejlft of Si. Michael riext cinluirig, and twenty-four ^^-w^ «"«! fo 
ounds at every cJther fcaft of 5/. Micbdcly until tlie two hundred J^*;J[^ ti^rough- 
nd feventy pounds were paid ; and if default of payment fhould 'i^l!^^\*Zx% 
e mitdc of arty of the faid feveral fums by the fpace of one found that iw 
iohth, tlicn he would pay for every month after fuch default ^p^^ were 
verity lliillings nomine pcena ; and alledged in faft, quod exitus J*''"^» ^pf "P-» 
radisr triatus fmt\ arid that the faid ^. Buxton and the plain- j'lJl^J^'j^^^^^^ 
ff fpSircd to enforcfe their title, aild gave but fnialt evidence fuper fpit^^^i piea. 
iationem exitus praditf agsfmft the faid R: Senior ^ G. Ncdham'^ et rhcCojitheW, 
{. Bradly^Jic quod jurdtores jurati ad triandum cxit^ prO'diil^ dixcre, ^'''♦' "f«/«i»«k 
idttlic faid.ie. 5. G. N. et H:B. were not guilty; and ^^' \l^J'^f^^^^^ 
idges ill fafl, that the defendant did not pay the faid twelve f,^id^ref<^pd td 
ounds at the feaft .of Michaelmas aforefaid, and that tliirty-four totb the ijfMi, 
lonths are pafied fince the faid fcaft, after the faid feaft, till the s. c. Moor 
Jhth df June^ 35. Eliz. and that the deferidaiit had riot psiiJ j'^i/ * 
le faid twelve pounds at the faid feaft of St. Michael^ 32. ^//z, 
or within one month after, nor the thifty-foil.r pounds forfeited 
mmetccnit: and for the npn-pfiryment, &C. he brought his aftion. 
'he imi^ non anumpjit. The jury find a fpecial verdict, that in 
ic faid firft aaion of ejeilione jirmit thfcrc were t\vo. iflues joined, 
. R: S. pleided " not guilty,'^.arid G. N. and H. B. pleaded " a 
furrendef of the term;" and /^^. upon theih; etji fuper totam 
aUriami tic. The qiicftion was, If tliis yerdift be for the plain- 
S 6t the defendant ?—rIt )^as rrioved, that the word exitus was a 
merstl word, atnd inight ht referred to botli the iiTues ; and fo is 
jod reddendo finyriild JinguUi^ ixsA relied upcm 28. Edvj. ^ pli 97. 
{. Edw..^. " Brief:' 4. Hen. 6. pi. it. Bui it. was anlw.ered^ 
lat although exitus be general, and ms^y be rtftifei to divers 
?ucfiy yet it being coupled with quidam^ this reftriincd it to one ; 
xdjun^ius fuit is in the lingular number, and ihcw«th k cannioc 
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Bf.Ari:wr.LL l«? in^nJ.td to FcfcT tc) morc iflues. And the plaintiff aftemarcs 

*\^"'fl IhcwctU that txitm pfadicV triatu^ fuh : and tliat the jurors laid, 

^*''*' il.at flav iliicc were not guilty, Ihewcth his intent to be, thatba: 

o:k- ill'uc was joined ; and the verdift lindcth the eontrary toit, 

2i\\\ To he hath failed of his confidcration. — But the Court held, 

PoA. 41-*. ^•^•'^^ ^'"^ words qulclam cxhus being general, ihall refer to both; and 

in riiis it nviy he intended, that tliey meant both ; and in that it 
is af'LTwards laid, that the jury found them not guilty, this is 
hut nnt^ation ; and he needed not to liave fpoke of the verdiS, 
and fo is not mntcrial : and of that opinion was the whole 

1. Com. Dig. Ccu'RT. I*t tidjouf\ — At another day it was movtd again, Popham 

^^^' and Cr AwoY being ahfcnt. And Clkncii and Fenker held thcit 

former opinion. 

J. Salk. 3S4. And tlien another matter was moved, that it was not flicwn 

how long the payment of the twenty (hillings Ihould contiau;; 
for it is not faid, 7«;///-yvf the plaintiiFlhall be fatisHed. — ^But they 
held it not mau-rial, for it iliall be intended till they be fatisfied: 
and they gave jiidt^m.nt for the plainCifF, and faid lie might have a 
writ of error if he would. 

Ca:ei. Burton a^ainfi Wightman. 

Agrantbyfuch TTTf^CTIONK FIRM^I, for lands in Harrozu, upon a Icafe 

a ccJUe •' III '-'bv Lord K'-.yth. Upon fpecial verdift the cafe was, " 38. Hen, 8. 

** -'^'id.wi.i • «« the dean and canons of Chnji-Chiorh in Oxon were incorpo- 

?.V'^aI^^''^ " ^^^^"^l '"^y ^^^^ r*amc of The Dean anu Chapter of the 

iheTi'fnonicT " Cathi'dv.AL CfirRCH OF Christ, Oxon, cx fundathre reps 

j'thouRh the ' " H.'fnv 8. And I. Ec/'U'. 6. they make a feoffment to Ed'xari 

• oUcgc was *' J Grd .\''yrt.h, bv the name of Thk JJkan and Chapter of 

not named " i-x n .,.„,, CaTHKDRAT. ChURCH OF ChRIST ifl ^caeitm'ui Oxon tx 

1'.^r!'ffZ'^''''Md^^^^^ ^*V' ^^'«- 8. Afterwards, la. Ellz. thev make a 
|.ora:ion. hnt ^^^^^ ^* ^'"* ^'*"^' *^^ vcars, by thc truc name of their corpon- 
in " c;.v«" *' tion to thc defendant.'* And the jury find further, " that the 
"■'.• ** city cf Oxonj and thc univerfity of Oxon^ funt unum rt idem in eir- 

" ciiitu ; but the liberties of the univerfity extend further than the 
" limits of tlie city." — The qucftion was, If this addition ** in 
" Afidvrriu' be fuch a mifnomer as Ihall make the feoffment void? 
— I'LN.vKR. ' This mifmmer is a material variance, for the place 
of the name of a corporation is material ; for a corporation cannot 
be v.ithont a name, and Oxon^ et Academia Oxon^ are diverfe, ^ait 
:n mo cndive von p^j/lt/.-t, although both contain the fame thing. As 
a ^lar.t to an abbot, and all the pcrfons of the convent, or to a 
mayor, Tind all the pcrfons of thc corporation, is not good, j 
1 3. Ed'jL'. 4. 22. F.diu. 4. for It is not by thc name of their ' 
corpor:i*ioTi ; and it is no addition to name one of the univcrfty 
of Oxon : and thai tlicy arc botli of thc fame content, is not ma- 
terial. — Poi'T4AM, Ci/ench, andCJAWDY, contra. Wc all agree 
there mull be a locpil place of a corporation ; and fo it is here, 
though not fo precill! y ; r.nd thc recital of the local place by another 
name is good ; and it is not nccellary to recite the place by the 
very letter of the j^Inrc. 44. Ediu, 3. tL 16. a recovery was had 
againft thc prior of the IJ'.lpital of St, John's oi Jerufakm j and in 
. , . . ^ a fare fo'ias upon it., llic word Hcfp.tal was omitted, vet held 

good. L. 5. EJiv. 4. 20 tic Ciiji cf tkc Jhhot of 3cri, He. 

OxGNj and the univcriity of Oxsn^ are by intendment Iwtli one, 
and fo arq in common knowledge. 28. Hen. 6. pL 8. tJ!?e Cafi / 
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JPrior^ faff. And if a corporation be made of a town, and then it Buti-oh 
is made a city, and they grant land by the name of a W/y, it is good. 'V^V 
—And by P'opham : An univerfity is as much a local place as a 
to^vn, and there be divers colleges founded in jlcadcrnia Oxoyi^ 
"Without any other place ; which doth prove it is a local place, and 
is all one with the city. And tlicre is a great diverfity in the 
name of a corporation, between the name before the place, and 
after of the place ; for that which is precedent before the place 
ought to be precifely obferved ; but in the name of the place, it is 
fuflBcient if it be fnewn by circumftanccs. And therefore Oxon, 
and the Univerfity of Oxon being both one in common knowledge 
and fpeech, and well known, a grant fhall not be avoided by this 
fn'ifnomer, — And judgment was given for the plaintiff, and tlie de- 
fendant immediately brought a writ of error. 

Jordan againft Cleabourne. Ca$i 3. 

Rafter TerTHy i^. Elix, Roll 144. 

P'JECTIONE FIRM^, of the third patt of a clofe called Gaic- The fame cxafi 
■*-^ houff clofe. After verdift for the plaintiff it was alledgcd in d^f^ription is 
arreft of judgment, that an ^/V/f//W^rw^ lieth not of a clofe, ^i. "o^ n«cir:>ry in 
though a name be given to it ; for it is in the nature of a fr<^cipe of ;„ ^pr^,;f,e ; 
land, which ought to be of a certain number of acres. — Poph am but it win not 
and Gawdy. It is but a perfonal aftion, and a trcfpafs ili its tia- He fur land by 
turc; and although an habirc fac' polTiifionem lieth upon it, yet a ^'l^/^^^'^llP**?" 

u • • ^ ^i I r'^ -.1 ' '!L -ar II I "^ • wiiliout dewing 

name being given to the clofe, the Iherift may well take cogni- ^j^^. number of 
zance of it; and in 22. EUz, it was fo adjudged. — C^iiwc!! and adres. 
Fenner, contra ; for all the precedents are, that it fhould be dc- Se<i vide ante, 
nianded by a certain number of acres. Ei adjour?i\ — In the famb *^35' 
Term, in Palmrr z\ Humphry ^ which is entered Trinity^ 35. £//2r. lc^.^'s^^,"^* 
Holl 815. an cjc6lione firma wds of a garden called ATinckin s Gardvn^ ,, Lev, 11 5^ 
of a meadow called Dale Meadoiv^ and <if a piece of land called p^im. ici. 
Aftnchifis Piece ; and being found for the plaintifFj it wjls moved Cro. Car. 435* 
ID arrcft of judgment, that an ejeifionc firma lieth not of a piece ^'' 573* 
of land without fhewing the number of acres. Vide ^. Hen. 7: owcn *?!' 
jj»/. 9. 45. Edw, 3. " Biicf^ 588. II. Hen, 4. pi, 43. and ad- u.Co. 55. 
judged that the eje^liane flrmn" was well broiigbt. Biit ujpoil a writ x. Salk.254. 
of error, the judgment for this caufe was reverfcd. — Not a. Eaficr^ ^^' ^^y* H70* 
38. Elix, Roll 453. in Pcnn £sf Mcrevlll, EjECTiONE FiRM.i d-^^j^^y '''^3- 
una virgatd terra: \ adjudged ih the exchequer-chamocri tliat it b.'^Jh, ,^7^ 
lietll not. I. Burr. 623. 

3.Bac. Ab.169. bougl. 305. Cowp. 349. 

irclancrs Cafe* Case 4* 

t^RROR upon a judgment in a replevin in ths common plefts. Anonfuitib 
^^ The declaration was in Eajier Term : the defendant imparled, »''/;'^*"'« a"tr 
and afterwards pleads, and nothing done more in Mlchaelmat^^^fl^?^}^^^ 

•^ t TY't^ r,, , , . V^ ,. , II a irwl Within 

Term. In Hilary Icrm the plaimjlf repheth, and they were at ja.jfrn.s.c.jo^ 
ifluc. After evidence, and before verdift, the plaintiff was non- though the jury, 
fuit ; but the jury gave a verdift for the damages* The piaint'ifF^^^'* ^wnagw 
kfligneth this for error, that it was a difcontinuartce. — The Court ^°j'**^ *^®^" 
held it to be a m.anifcft fault, and the plaintiff might alfign it^ p^^^ 
though it was for his advantage. And it was hcldj that though ^ ^ * 
verdift was given for the damages, yet it is but in the nature of an ^^\ *^' 
inqucft of office; arid tlicrefore it is a difcontinuanqe not help€*l |.**iue,^J^ ^,; 
bv the 32. tiet\. 8. C; ^o. or ii. EHz, c. 14; as difcoiitinualicc 
aftcr verdict found. I'he judgment was reverfcd. 
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c 4 • « •. l^^r.z ^r^'-y-fi ^ lichell. 

r- ^. / .f •?:« "pR^OR o^ jj/^^prr^.TTr i'l tlic common plca=. The error affignci 

rv.,-: vf '-« X-* „ , ^ Ihai t!*:- j M-i^mer.t was givrn upon 2 vcrdiA by ni/l priui% 

ft'wV^.r 'If' ^^^ tli'.Tc i'^ itci ic^ or^ ox r\\t pylca^ nor the writ of habeas corpora 

T'.' '^-.yy./' '-crfjrittf, nor iri the cuftody of the ^-i/Z/sj hci'ium^ which is the 

f.f .• 'y:^ '..-s of?i'c for th'ts pwrpofc : arul upon a writ of diminution it was certi- 

; . ://r.':r.: '/n tied a.f onlirtgly. Bur it wis alledgei, that inafnxuch as in the 

r*'vf-!li** ^"^ ^^^"^ ^''^^ thc'rlcord nukcih mention, that the verdi£l was given 

a:»f! certified, ?nd ju.igmcnt given upon it, it is well enough ; for 

r^ft-1/7, jC?. thi> is the principal record. — But the Court held, that every 

vV*''Vof ^^^^-^^ '»^^^» ''»^ fcveral charge, and their courfe is to be ob- 

i*" '.. r>frn, f'Tvcd. In the common pk-as the courfe is, tliat the pica roll ihall 

I. ij.^rr. ^^.4 Ik; warranted by the record of the po/ii-a^ which is always to rezmin 

witli the lu/Ioi bre-jium ; and when it is not warranted by it, it is 

crronrous. But in tliis court the plea roll is the chief record, and 

th': p'i/Ua is entered in it, and judgment given upon it; and if the 

prjjica be certified, ^nd is afterwards loft, it is not much material 

1 Jiertforc for this caofe they held it error. Sed adjoumaturm 

Ca«e 6. Griffith againfi Williams. 

Hilary Term^ 16' Eliz. Roil 6\Q, 

Fir'tnicfitin pRROR wyoti a judgmelit in fFala m tjeifiimt firmit.-^Y'xA. 

f*^'7,'"*!j^ Kiror, That the words v'let armis are not in the declaration^— 

•MM\ Jitlinit'* S^-'cond Krror, The fuit there was by plaint, whereas it oughttobe 

iifinj^ itic words 1^ original. — Willi am s,yrr/V<^»^ None of thcfe arc errors. Foi 

♦f el ,mmt. as to the firft, it may be one wav or other, 7. Htn, 6- pL 4. 

» . N. 11. 27.0. jy, ^^^.^ o. pi^ I, and It is jrfter vcrdift, and is but matter of formi 

and cited a precedent^ Trin. 33. £liz, Lavjjil ^ Springs tliat this ii 

helped after vcrdiA. And as to the fecond error, the 34. Hen. 8. 

c. 26j which appoints, that for lands in IVaUs tht a£tion (hail be 

by original, is to be intended iit real actions, in which lands ai« 

demanded, but this adion is in the pcrfonality. — And tme Court 

held^ tliat judgment was to be aflinncd. Std adjournatur^ 

<''^" 7- Laurence TanfielJ againfi Rogers and Watfon. 

lujhr Tefjfi, 36. Eliz. Roll 

^n'?inrll!?JhcT?^'''T'^-^'^N ^^j ^^^"^g of cattlc at Clanfifld iri com' Oxtm^-^ 
u iic .mri dc- Rr\^(ri avows in liis own right, and JVatfouy as bailifF of Chap- 

iiicfiics c.f a wan anJ' his wife, made cognizance for damages feafaint, as in their 
nuinor, ac <tiifn tVccliold. The pLiintifF laid, that long time before the taking, 
'nTurndfT^c, J- /'"''•""■^' ^y^^ *^*^*'<^<1 of the manor ot*6Vflw/rV/// in fee, and gave it 
iTkrvjnjjthean- ^° Thowas his fon, and >^r«^i his wife in tail; stndthat Thomas i\c&9 
licntrciufor having iirnc by the faid J^nes two daiughters. ^xtrs enters, and 
tito .'Lite aj'.d l,y indenture 25. 7;"//^. let Xo 7. Fox the fcite of the manor, and 
ticmiiiif «, and ^fj ^|^^, acmclho lands of the iiiid manor, and all other lands with 
thenwnoj icfcir, *^ eniovcJ by the laid /..r; '• ac clutm tctum illud manrriitm at 
i$.i.^o.'j i.afc* ** (sla^ihtLl iK i».»i»;/i/ ttrrus cl tc^it^.twta t'ldcm mancrh fpttlaKt* HA- 
rTtijc:;;ic3iui *» j?):N-nrM the l.iid {"cite and dcmefncs, and alfo the faid manor 
's"rr -rvV*^?' *' '"*'' pvcniilV^. to the ikid 7- ^'.'v for twenty-one years, from the 
lv'ii\i:lvnM'r* '* ^^!*' ^^ '*^^ ^'"**^ oftht ind^-nturc, yielding and paying for the faid 

V\ y II r .» tcvcral L-.ifes. S. C*. Owen, i t.^. i.ty. -4. 7-. Cro. Jac 458. 5. Co. 55. 139. 3. Bftlf^. 
a j^. M. >r, x^7. Co, Lii, 44. Crc. Car. 23. j. Bw. Abr, 36}. 4. Bjc. Ab. :^3. B. K. H. 24^. 

•* fcittt 
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*' fcitc and demcfncs and premifes therewith letten 3I. 6s. 8 d. Takfifi* 
** and yielding and paying lor the faid manor and premifts there- ^ainjt 
*• with letten, 9I. ips." and conveyed the cftate of J. Fox to him- w\^^'oN. 
iclf, and that he put in his cattle ; and averred, that the land where 
tlic taking was, was at the time of the leafc parcel of the demefnes *• '^^"^ ^^• 
of the manor, and were in the poflbflion of the faid^./o^r; and that *'^' ' 
the faid fcite and demefnes had been ufually let for twenty years 
before, and that the rent was the ancient rent ; that they were not 
then in leafe, and that the leafe was not without impeachment of 
wafte ; and that Jvics is dead, and the two daughters were the v 
heirs of the body of j4gnes, in whofc right the avowry was. The 
defendant demanded oyer of the indenture, which was entered ut 
futra ; and pleads, that the manor was not let for the greater part 
ot twenty years before the leafe made : and upon this tlie plaintiff 
deinurs. The qucftion was. If this were a good leafe for the fcite 
and demefnes which had been ufually let, and avoidable for the 
rcfidue {a) \ or being both joined in one leafc, is avoidable in all ? 
—And it was moved, though it be by one in4enture, yet the words 
"being feveral in the dcmife and the habendum^ and feveral refcrv^- 
. tions, this is not a joint but feveral leafc ; and one leafc for the 
^4(cite and the demefnes, and another for the refidue of the manor. 
14. Eliz. Dyefy 308. tVinter^s Cafe. But admitting it to be a joint 
leafe, yet when one rent is referved for the fcite and demefnes 
which had been ufually letten, and another rent for the manor, 
fo the rents are feveral and diftinft, and fo no prejudice to the 
iflue in tail, and no danger of apportionment.— But of the other 
part it was urged, that this is an entire leafe ; for when Ihe firft lets 
the fcite and demefnes, and after lets the entire manor, it is as if 
Ihehad let the manor entirely, and the rent referved as ifluing out 
of the whole manor. — At the end of the term it was moved again : Vick Mpor, 97. 
and all the Justices rcfolved there are feveral refervations ; and 4- ^eon. 27. 
fo the leafe is good for the fcite and demefnes ; and it feemeth that 
thcfc feveral refervations, and the feveral words in the habendum^ - Co. 5c. 
make it as feveral leafes : but they faid it was not much material 
whether it be feveral leafes, in regard there arc feveral refervations, 
And it was adjudged for the plaintiff. 

(a) See the 32. Hen. 8. c. iS. f. 2. 

Cherbourn agmnfi Rye. Ca*- s. 

iEBT upon a leafe for years of a houfe and land. The defen- g^. if the re- 
dant pleads, that the leffor hj^d entered upon part of the land tntry ofaUflce 
let, and that he had pulled down part of the houfe, and fo had fuf- wpon the entry 
pended his rent. The plaintiff replieth, thar the defendant had re- h,*pn^don* 
entered into the land, and into that part >where the houfe ftood. partof therfc- 
And hereupon it was offered to demur. — 'Bromley moved, if the miferf premifes, 
rent were not revived by the re-entry into the land where the '^'•^^^*^»*"*^ 
houfe flood. — Popham and Gawdy conceived the rent is not re- 1. Roll.^i^o. 
vi vcd ; for when the houfe was let, it is part of the caufe for which See the cafe oi 
the rent was referved ; and when the leffor had taken from him r""^^;^°^f* 
part of the benefit, fc'iL the* houfe, yet his rt-entry into the land andX' cli^f 
where the houfe flood, doth not revive the rent. Fenner and there cited. 
(pLENCH doubted. Et adJQurnatur. 

% 3 Pct^r 
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CA!t 9» 

Peter Palmer aj^ainft Boycr. 

Wordiimpcach. A CTION FOR WORDS. That he being a counfcllor atlw, 

in; the kif-uf' I\ and ftcward to 7. S, of his manors, the defendant faid of him, 

fn'^hiyrokliv!^ " f^^ *s ^ {''"^^^^y lawyer, and hath as much law as a jack-an-apc." 

arc 4aiorubic. I'p^n not piilty pleaded, it was found againft him, and damages 

twf;r.tv pounds. And it was moved that the tiflion licth not; for 

it is not faid, he had " no more law than a jack-an-ape." — But 

It was adjudged for the plaintiff; for the words arc fcftiidalous, 

and touch him in his profefTion. 

PAiE 13. Biixter a^tvnft Shade. 

Words which A CTION FOR WORDS. " Thou art a forfworn jack in the 
impeach tit in. -^ " court baron o( D, 'J'hou hall fwornmc out of twenty (hil- 
ugrity ftfnnnf. a i].^n^^ j-^nt, and haft me on thy fide." — Adjudged thfit the s^ftion 
jicj arc action- ]^^ ^^j ^j^^. plaintiff rccovcrcd. 

able. - * 

Port. 438. I. Kawk.l'. C. cii. 69, 53. 

Ca-i It. Ball a^aif/Ji Roane. ^ 

Words of dif. A CTION FOR WORDS. " There was never a purfe cut 
P^ci ana le- "^^ ** within twenty miles of ffWmghoroughj but thou hadil thy 
prujch (hall he « part in it." And avers, that fuch a purfc was cut, &c. and he 

IiJJom" frnfc^^ '^*^^^ ^^ I*^^^ *" '^* — ^^^ ^^ ^^'^^ moved, that an*a£ljon licth not; 

Amc,3&8!^* for it is not faid he had a partotlt as a partaker in the felony ; for 

1 Com. Dig. ^^ ^^y ^^^'^ ^ r^^^ ^^^ ^^ "^ ^'^^ ♦^^^» *"^ '"^ *^ \%T^o ilander.— Butit 

jyy. • ' was adjudged for the pjaintiJF; for the words Ihall be taken to be 

fpokcn ;n the worft fcnfe, indifgrace and reproach of ihp plaintiff. 

— Not A, Sirji'ant 7]'hf rton citcdRC^fCt Pa/ch, ^. Elrz. Sir Ed'Jiard 

Hujl'tvp brought an aftion for thefc words ; " 1 pu have procured 

•* a ptrj'jrcd man to feck my blood ;" and rqled, that an action did 

not lie. But Finxer f;iid die cafe was not adjudged, but ended 

* by his arbitrament. 



Ca>i 12. May againft Nfiddleton. 

Trinity Tcrm^ 3 J. £//«. Rdl 

T^EBT upon an olligation of 80I. The defendant pleads, that 
-■^ the plaintiff pending the bill brought againft him a plaint 



The pica of 
J'ru^n at'" 

'T'^J^^Ijj^^j^.j, in /.cW5/r,hnd' there by cuftomhad attached forty pounds of a debt 
picidcd t.> debt ^^^^ ^^ ^''^^ defendant m the hands of y. S. in fa'tisfa&iop of forty 



on bond, irofs pounds di\c upon this bond ; and demanded judgmentof the bill, 

in ^7^ and not and prayed it might abate. And to this the plaintiff did demur; 

]iJnj,'"J"*"' ^^^^ ^'-'^ amounts but to an acceptance of part pendente hilla^ which 

rj n''*\- ef>ctli \\\ bar, and not in abatement. — And it was aro-ucd bv 

i. S;i!k. (;io. ^ ^'^^^•'^ ^-V ;V toe p a.'^ttjr, and Altham Jor the defendant. — And 

M. Mod.;;4i. all T|!E CouRT (e\rc])t Popiiam) conceived that it is a pica in 

Pou;l. 563. bar, 7C,\6. not in the abatement of the bill ; for the plaintiff tor this 

par: is ro bo barrtj for ever; and this receipt of parcel is a lawful 

nvt. Kut if the demandant enters pending the writ, tliis ihall 

aharc tiiC V, rit ; for his entry may be unlawful. — And Fenker 

faid, it hath been fo adjudged in the common pleas. Vide the Bod 

^' Entile:^ fll i jg.a precedent accordingly. — And tliey adjudged it 

: . . •• . ...... f^^ 
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rp, againft^hc opinion of Popham ; becaufe the plaintiff by his ^j!^ 
own aft doth falfify his own writ. But it was faid a recovery is miX'lTtok. 
by a£l in law, which may help the cafe ; otherwife of a bare ac- 
ceptance. 

Brent againji Ingram. Case 13. 

ACTION FOR WORDS. For that the defendant faid to A father may 
7. Brcnt^ fon of the plaintiff, in the prefence of divers, ** Thou maintain an ac- 
" {pntfat. J. Brent innuendo) and thy father {innuendo the plaintiff) ^^""^^^^^^j^^^^ 
•* were both perjured ; and 1 (innuendo the defendant) will prove |",^ ^,"^^",5 
** you botli perjured." Upon not guilty, it was found for the averring that he 
plaintiff, damages twenty pounds. And it was moved in arreft of »*his fon. 
judgment, tliat it was not averred that J. B. was the fon of the Cro. Jac. 444. 
plaintiff. — But it was held well enough, for that it was alledged, *• ^^^^' 899- 
that the words were fookcn to J, Brent his fon. And it was ad- 
judged for the plaintiff. 

Lacy againjl Whetfton. Case 14, 

A SSUMPSIT. And declared, that whereas there were divers On a fubmif- 
"T^ controversies between the plaintiff and defendant concerning f»o"fO"c<^rft "5 
the right of the office of fteward and clerk of the court of picas in '*i^^'/°hcar 
Peterboroug/jy and concerning the right of the court of pypcu^ders ^^i^^'^j. ^Ji^^^' 
in Peterborough^ and concerning the office of ftewardfhip and clerk that for divers 
of divers courts of the dean and chapter of Peterborough, and con- other conudera- 
ccrning an annuity of fix pounds thirteen Ihillings and four- ^**^"'^".*^P*^^y 
pence granted by the dean and chapter of Peterborough to 7. S. ; ^fficcrii u\bf. 
and that whereas they fubmitted themfelvcs to the order officicm; for it 
Afr. Heron de pnemijfis fietuT \ the defendant, in confideration (hall not be in- 
tliat the plaintiff of his part aflumed to ftand to the award of ^^^^^ ^^^ 
Mr. Heron, did aifume to fland to and perform the award and '^^^^^^^^'/ 
order of Mr. Heron de prwrnijis fiend". And alledges /^/ /^^Vo, f(r^cc,and/»rf 
that Afr» Heron made an award, that the defendant Ihould have ri^tn to the of- 
and enjoy the faid office of fteward and clerk of the pleas, and of «ic« »s implied in 
the faid court of pypowders, without interruption of tlie plaintiff; ^^c J>''<^criliai 
and that the plaintiff ihould enjoy the ftewardfhip of the courts of ^ ^"^''^ 
the faid dean and chapter of Peter borough, and the court ofpypow- Ld.Rayra.664* 
eitTs, without interruption of the defendant ; and alfo the faid an- 
nuity of fix pounds thirteen Ihillings and fourpence; and that the 
plaintiff fhould make an affignment of all his right in the faid of- 
fice of fteward and clerk of thci court of pleas in Peterborough, and 
of the court of pypo*wders tlfcre, to the defendant in fuch manner 
as he fhall advife ; and further awarded, for that the defendant 
had exercifed the faid office of fteward of the courts of the faid 
dean and chapter without the aftent of the plaintiff, and for divers 
other confidcrations, and for the quieting of all controverfies bc-( 
tween them, that he fhould pav to the plaintiff thirty pounds within 
three months then next enfuing : and for non-payment of the 
thirty pounds he brought thisaftion. Upon non ajjumpjit pleaded, 
it was found for the plaintiff, and damages forty pounds. — And it 
was now moved in arreft of judgment: Firft, That the arbitra- 
ment is not made according to the fubmiffion ; for the fubmiffion 

Z 4 >v^a 
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\^''l'i ^*"^ '^^ ^^^^ *^'6^^' of the ofTice, &c. aiid tlic iward is o«ly, that 
v,'mkviic:;, ^'*^' dcrcnclaiit ihall enjoy the office, and fpeaks not of the right of 
tli:: otHcc. — Sccl non allocatur \ for the award is, that he Ihall enjoy 
the ofiicc, which doth imply the right' of office ; and the awardiS| 
tl'Jit the plaintiff fliall make an affiirancc of the right of the office, 
which is as much as the fubxniffiou rcquircth.— Secondly, it was 
moved, that the award is, for that the defendant had medaled with 
jhe ofTia- of, &c. without affcnt of the plaintiiF ; and for divers 
otlicr confederations, and for ending all controveriies, that he fhall 
pny thirty pounds, &c. which is void; for that the arbitrator 
awaids this for other confiderations, with which he wsisnotto 
nicddic, and for the ending of all controverlies which is out of ths 
fubniiirion; for he was to meddle only with the controvcrfies con- 
cern in l; the offices, &c. and the fubmiffion is to his awartfyir^ 
pivnujjis. — ^cd non allocatur ; for other confiderations being but ge- 
neral pr.rlancc, implies nothing, except cxprefs confiderations 
wcrcfhcwn ; for othcrwifi; none Ihall be intended: but if any had 
been f(jund which were not within the fubmiffion, this would 
foft. 661.838." make the award void for that part ; fo in that it is awarded for 
>^»- the ceafing of all controvcrfies between them, &c. it ftialj not be 

intended there were any except concerning the offices, if none be 
fhewn in the award or by averment ; and this being fo in a gp- 
ncral intendm^i^t, is good. And it was adjudged for the plaintiff. 

Case jy Walter Dennis agalnft Wells. 

Michaelmas Term, 34- ^ 35* ^^i^' R»U 147. 

]f part of a '«:*:i T^RP^QR of a judgment and execution fucd in the common plcjB* 
bric>ricricna^ -C-« K,ror affigncd was. For that the faid /f^//i recovered againft 
%!\viix^lh'7. ^•''•^ ^"■'*' ^^'^^^^'"^ ^ ^^^^ <^ four hundred marks, and had execo- 
>v.iids Oj's a en. ^i^^i hy &r: facias ; and upon it the fherifF returned, that he had 
/i. CO outhwiy levied ninety pounds, parcel of the debt, and had the money in 
{or ihc ^* jc/i court ; and that Dennis the defendant had no more goods ; unde^ 
rtVi'^^ I'lc' ^ • ^"^ nntwirhflanding IFdh fued a capias ad faUsfac^ of the 
fivt'Vtd/ ' v/hoie four hundred marks, and an exi^tnt upon it. Upon which 
* RcU /b'j Z^''?''"'' ^vpiS outlawed ; and to rcverfc tfiis outlawry and execution, 
•' ^ ' ^ '^^ h-: brought a writ of error. — And for this caufc it was held clearly 

by thp: Court, that theexccution and outlawry were erroneous'; 

for \r onghr to have mads mention pf the ninety pounds which 

\v;i«; levied before : and the outlawry and execution were reverfcd ; 

bii no error being affigned or found in die judgment, that wasaf* 

firmed. 44. LU.U 3. 12. 4. Hcn.^j. 

Ca f rf. Gilkrd agatrfi Callard. 

A firhtr. K\u7, 'L\iT.CTTONE FlRM.^i. The cafe upon fpecial verdiA yras, 
rif J i:t /-r, an ^-^ ^I'hat llcmcn Cal'uirdhQ\\\g feifed in fee of certain land, incon- 
c) 1*..!: .'tiL.:^ ^'"ii'lcrinion pf a marriugo of Euflacc his eidcft fon, faid thefc words 
ri^^^v^-''n' rM ■: ht ii\i^ upon the Lnd) T" Evfiace, ftand forth ; 1 do here, rcjct-oingz^ 
t'./i -''i ••;:-. '* tV.?.ie forrny owji ';:^\A my wife's life, give tiice tbcjcmx lands and 
«* fi.ie<.r.7M^' !* f.\: TON', to th»:cand thy heirs." Thequeftion was. If this wasa 
«« /.. th ; / ..: frnoJ feoft'iTicut to A'.y/AztTT > — Co K E, jittorticy GcncrjUfor the plaintiff. 
** h4,t »'.r— -115.,^,. ^..^ {^.;-Q points to be confidered: Firft, It this (hall inure as a 

■• i/f^ ati i,:*i:e *■ .... 

•• /<,r my Q-utti an.i »;> z.::Vi '.ifcy j^'ive thee ihfft my ImvJt and B AH ton, t§ tb:t 0md f •'»» ^iVr/*—. Ad judged (oa 

4 writot\:ivf) iwi i^j bv - ^jooJ fcuiT.iKiK \ for tlu; an ufs cjiinot arifi: by/jr».', Antc^ 270- 

feoffinenc 
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feoflfaient to the ufc of Thomas Callard and his wife for their lives, Call aeh 
and after to the ufe of Eujlacc and his heirs ; or if it be an im- "t^'^fi 
mediate feoffment, and the rofervation void? Secondly, If it be ^^'•^^•■* 
not a feoffment, if the words fpokcn, being in confideration of 
marriage, the ufc Ihall arife out of the pofleflion of nomasy and 
ihall execute by the ftatute of ufes, ahhough it be without deed ? — 
First, It feemeth that it is a good fcoflincnt, and the ufc fliall Plowd. 303. 
arife upon it, although the words rcfcrvant are firft ; for fo the 2- J^oU-Abr. 
Court IS to confidcr it, to make alJ to ftand together ; and in Hob^^'-ro 
ia. EU%. between Hare and Barton^ it was adjudged, that where j^qo*^ '^ 
one giveth lands to J. S. rcfcrving a rent to the feoffor and his Co. Lit. 48. 
heirs, habendum to the feoffee and his heirs ; die refervation being a.Com.Dig.565. 
before the habendum^ yet the feoffment being by indenture, it is ^'^^^l'^^'' 
well enough ; for the law fliall marfhal it according to the intent, '^^^ "* 

So here it fliall be intended as following, and to fliew the intent of ciib.ufcs, 65. 
the parties, and not to make it all void. — Secondly, Admitting that i m- 
the refervation is repugnant, and it can be no feoffment, yet the ^oujU a6. 
"ufe fliall arife and execute by parole ; for it is out of the ftatute of 
enrollments ; for this doth not hinder the railing of any ufes, but 
only upon barearns and fales, which fliall not execute by bargain 
and fale, but by indenture enrolled ; but all other ufes are at the 
common law, which arife upon confideration upon marriage, 6cc. 
But he did agree that an ufe fliall not arife upon general words, or 
words fpoken in futuro^ b\it /;/ fnrfenti ; as to lay, *' If you do 
•* fuch a thing, I will give you my land." But upon words 
fpoken advifedly, and by reafon of a valuable and great confide- 
ration, and ipoKcn in prafcnth as, •* I do here, &c." which is an 
immediate gift. And he had feen tlie record of tlie cafe 12. Ell%. 
Djer^ 296. and the words were upon communication of a 
marriage to be had ; " I will affure after my death Old- Acre to 
** my fon," it vras ruled no ufe arifeth : and the reafon feemeth 
to be, that the words were fpoken infuturo\ and therefore if one 
faith to his- fon, in confideration he is his fon, ** I do give thee 
*• my manor of D." this is fufficient to raife an ufc ; for they being 
words fpoken with advifement, and for confideration, it fliall be 
intended a gift of tlie land. — Gawdy. I have not fccn any book, 
that at the common law a ufe fliall arife by parole, but in a 
bargain and fale which is by reafon of the confideration given for 
the land, and that i<% the reafon that a fee doth pafs without the 
word heirs ; and in this cafe an ufe fliall not arife ; for it appeareth 
his intent was to pafs the land by way of feoffment, when he 
faith, " Stand forth, I do here give thee this land, &c." which is 
void by way of feoffment, for the refervation preceding it is re- 
pugnant to the livery, for it cannot inure in futuro. — Fenner. 
The refervation is void, and it fliall inure to Eujlace prefcntly ; 
and an ufe bv parole upon good confideration is fufficient. — 
Clench. It fnall inure as a feoffment to the fon, and an ufc lhr.ll 
arife to the father, &c. and fo' the intent of all the parties fhall 
be obferved. 

At another day it was moved again^* and Poptiam faid, (a) See s. c. 
they were all refolvcd tliat judgment fliall be given for the Pop^am, 47. 
plaintiff (who chimed under Euftace) ; and being moved to ^I)J7or*lhi7*' 
(hew the rcafons of their judgment, they would not (a). — oplniwi arc 
But Gawdy faid, he was clear of opinion that an ufe fhall not givau 
arife by parole. — Popham and Fenkeii iiiAx tYvrj \;tt^ Oskw. ^\ 
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CAiT.ARn a conrrary opinion; and Popham faid, that T^Edw, 6. it was 
Ca^'' A»u ''^^i^''l*^^^'«. ^hat an iile may rife by parole, and he could fhcw the 
record oi it. Fennkr faid it was a good fcofFmcnt, but would 
fay no more. And it was adjudged for the plaintiff {a). 

(a) Scd vide S. C. Mcorc, 6S7. 1. An* Kob. 170. Co. Lit. 42. z.Com. Dig. 569. 

dcrl'on, C4. wliere it appears that the judg- 2. Bac. Abr« 487.— By 29. Car. a. c 3. 

mcMt wji rtverfed on a writ of error to the all estates created by livery and fcifio only, 

cxch'.qMcr cliambur. See alfo 2. Rcii. not put in writing and flgned by the parties, 

Abr. 7S8. 1. Vent. 140. 1. Sid. 26. S2. Aiali he eftates at will. 

Ca8i rj. Bold againft Bacon. 

%ifaiia«ion A CTTON for flandc ring his title. And declared, tliat whereas 
for (landcring -^^ fFtilium Bacony brother of the defendant, had married one 
wil^ilt'ii the* //tf*<r/, and died, and afterwards the plaintiff married her; and 
v»i)rci$^areob- whcicas the plaintiff and the faid Ifahel^ as in her right, were 



liquc and nrgu- fcifcd of divcrs lands as well freehold as copyhold in fee; and had 
rir.u^riTtr, and made a funcnder of the copyhold to tlie plaintiff and his heirs; 
^'y^^^y^^^^''^';*"- and of the freehold had levied a fine to the ufe of tlic plaintiff and 
Antc.ir?! '^'^ lieirs ; and that whereas the plaintiff intended, and had 
Foft*427. offered to fell the faid land for payment of his debts, &c. and had 

Cro Tnc 16 1 o^'^'^^*^ ii\{:m to J. ClcyburM in fale ; the defendant, well knowing 
j«4. 404. ^hc f«unc, and ciivying the efiate of the plaintiff, and to (lander 
a. Ltonr-tii. his title to the premifes, faid thefc worJs: •* She," iw//«f</o the 
5. Leon. 177. -vk^ifc of the plaintiff, ** was never the lawful wife of my brother 
^'^d^'fi * //:*%/;;/ Hiuofi^ for file was married before to o\\^ Kicholai 

I. Co. 77! " K':lliK^trt€y\\\\o is yet alive; which marriage is fully to be 
4. Cc. 18. ** proved, and hath been already as fully proved as any other 
Aik»n, 3. *« marriage can be proved :" ani that by reafon of thele words 

1. Roll. Rep. none would buy the land, he, to his damage of 300 pounds. 
Ml^r^wo.iS-. ^^PO" not guilty pleaded, it was found for the plaintiff^ to his 
?)aiif/jc-,. * damage twenty pounds. — And it was now moved in arreft of 
Yciv. ?.',. ss. judgment, that upon the matter tlie a£lion lieth not; for tliat 
^'fo. Car. 140. which is alledged is no flander ; for it may be that Killingtrce 
4. >iirr. 2431. ^.jjj, n^arried to h^v infra anno s nubile s^ and they afterwards dif- 
agrcctl, or that a divorce was had between them for this caufe ; 
and 'then although KUIiti^tree be alive, yet it might be a lawful 
marriiiec with IVi'liam Bacon^ and l)y confequence with tlic 
plaintiff; and fo is no direA flander. — Gawuy and Clench 
conceived the aition lieth; for the action is brought for ilander- 
ing his title, and not his perfon ; and the law intends it was a 
good marriage with Kiilingtree ; and no divorce was, except the 
contrary be Ihewn ; and thofe that heard the words knew not if 
a divorce was. — Fenni:r contra. This aft ion lieth not but by 
reafon of the prejudice in the fale ; and this appeareth not, for 
upon a furrencler or fine by Tifcme cozertj fhe is examined ; and it 
is good tin the baron doth dtrfcat it, which appcaretli not here ; 
and an aSion doth not lie for flander but when it is exprcfs, and 
not by argument ; and here it is by way of argument, for that 
KiiliH^tnc was married to her and is ali\c, and lo mav be collec- 
ted that Ihe is not the lawful wife of the plaintiff; and .the 
furrencler and fine not good. — Popham agreed. Firft, Becaufc 
ir was faid it was by way of argument, and all the words may be 
tiiie. and yet flie may be the lawful wife of the plaintiff ; for 
ir may be Ihc was rc-contrafted to tlie plaintiff, and aftcr- 
^V4r4s married lo Killi>istrfc, ^\^ vVxrvv to Bacon^ and he di^dj 
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Bacon, 



and then divorced from KlUingtrce^ and married to the plaintifF; Boi© 

Sind fo there may be an cvafion of the conclufion. Secondly, Here ^f*!^ 

is* no direft fpecch, but oblique ; and an aftion iieth not but for 

words direffly fpoken \ and cited j^nne Davis* Cafe^ 4. Co, f, 17. So 

if J. S. hath land by defceut, and fells it to /. IX and be offers 

to fell it to B. and one faith to (J, (in common difcourfe) that 

y, S. is a baftard, and this comcth to the cars of /?. yet J. D. 

ihall have no aftion, for it was not fpoken direftly to llander the 

title of J. D, but cbUque this is no flander : but if he had faid to B. 

** Take heed how you buy the land, for^. S, was abaftard," aftion 

Iieth ; for it was direftly fpoken to that pui-pofc, to llander the 

title. — Et adjournatur. 

Buckhurft againft Newnton. Case i». 

"PROHIBITION for fuin^ for tithes of faggots of oak and Tithes are not 
**• elm, cautele making his libel for faggots which were of beech payable for fag- 
and thorn. The defendant prayed a confultation, ita qiiod he f^**°^*'^**!f 
Ihould not meddle with tlie faggots of oak and elm, for other- with the Lp- 
wife the party that maketh the feggots may per cautelam put in a pings of aoi a«i^ 
ftick of great wood into the faggots, and fo prejudice the parfon '^w. 
of all the tithes of the refiduc. — Hut the Court faid, if it be fo, veiv. 119. 
the party muft Ihew the fpecial matter pro confultatione habenda^ i, Leon. 79. 
that the oak and elm are lo intcrmixt, that he cannot do other- i.RoiJ.Ab.637. 
wile; and pray a confultation as to that which was thorn and ^^Vi^L^^' 
beech. And lb it was done in A'folyns* and Dawes* Caffy where ^' 
fuch a fpecial confultation was granted upon fuch fpecial plea : 
but gs it is, he can have no confultation for any part. 

Pannel again ft Fenn. Case 19. 

Michaelmas Term^ 35- ^ 3^. £//«• J^f^H 26. or Hilary Term 36. EJix. Roll 56. 

'X'RESPASS. Upon fpecial vcrdift the cafe was, John Fenn ^-maketB. 

* was poflefled of a Icafe for years ; and having iflue John and *"** ^- '^'''^c- 

Georze his fons, ^nd Afar^aret his daughter, maketh G^-e^^x^ and !",^!"''*[l?*^*^ 
--6 , . ' J 1 -r ^1 1 • ^ I • ^ vifcth to ihfni a 

Margaret his executors ; and deviieth his term to his executors term of yean 

until fuch time as all his debts and legacies be paid, and that they until all debts, 

Ihall have levied all charges they fhall be put unto by any fuit legacies, and 

touching his will, or by any other means in the due execution of ^'^^'.5^^'^fP****' 

his will. The refiduc of his term then unexpired, hedcvifcd to havcanenth* 

John his fon, and the heirs of his body; and afterwards to authority ; and 

George and his heirs ; and dieth. The executors enter generally «»f^er of 

into the lands, and Margaret fells the term to the plaintifF; and 'j;«"i '"^y grant 

afterwards George fells it to the defendant; and John dieth without \ ^^^^^^ 

ilTuc : and thev further find tliat the debts are not paid; The 

queftion was, \i George and Afargaret take this term as a legacy, or ''^^^l^- ^br. 

as executors ? and fccondly. If the general entry be an execution moo/^^^co. 

of the legacy? — As to the firft, the Justices refolved, if they Couid. 185. 

take it as a legacy, then the plaintifF and defendant are tenants in Dyer, 23. 

common, and then an aftion of trefpafs doth not lie; for al- *'-'^'«-7-P>-25. 

though the defendant, who had the eftatc of George, doth not ^qJJ^i'^' ^^ ^' 

plead the tenancy in common, but pleads not guilty; yet this a.^Pccre wilL 

appearing to the Court by the verdift, the aftion Iieth not ; but 531. 

they all refolved tliey do not take as a legacy, but as executors ; 

for no more is given to them by the will, than the law 

givcth to th^m as executors ; tlien the devifc is void, and 

they take as executors ; for it being giveu to tivtrci MT\\ii 4sJ»ci\.\ 
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PiiKMtL and legacies be paid, this the law willeth ; and when it is giren te 

4f df^i ^j^^^ ^^^^^ ^j^^^ 1^ fatisAed of the charges they are pm unto bv 

tlie win ; this is no more than the law giveth^ for by law they art 

Aat. 223. to be fatisfied of all fuch charges, if the charc;es dp not ariie by 

Co. 10. 47. their own default. But admittuig tlic devife be good, yet thc» 

ffuU. 3S7. 816. general entry doth not execute the terra in tliem as a legacy; for 

when a particular intercft is given, and the reiidue to anodier, 

this entry fhall not be an election to take it as a l^^acy, except 

there be va\ cxprefs declaration of tlieir intent; for otherwHe they 

Ihall be charged for the reiidue as a devajiarjit^ which the law will 

not inforcc ; but if the entire term be given to the executors, it 

fhall be otherwife, for there is no inifchief. And it was adjudged 

for the plai.itifF. Dyer, 277. b. Pojl. 386. 

Case 20. Stich Qo^ahijl Wifedomc. 

* I tiimM h? ii a A CTION for tlufc words : ** Many an honcfter man has been 

•• iv-rfc-iiciiLr" -iX «« hanged ; and a robbery hatli been conunitted, and 1 think 

Ci^di^"'"'^^'' ** he was nt it ; and 1 think he is a horfc-flealcr.*' It was moved 

after vcrdift, that an action lieth not without an cxprefs aver- 

nicnt he was fo.— Cltria contra. Tliey are a great flanaer, if the 

defendant flicwcth not a good caufe of his tliinking. A^ikL it was 

adjudged for the plaintiff. 

CAsiai. Nichols ^j^ahrji Badger. 

ifwonH^ictoo y CTION for thefe words : •* Thy credit hath been called ir 
ftncai.no i 1 ii queftion, and a jury being to pafs upon it, thou 
acVion Jic. (c foiftcdft in a jury early in the momnig ; and the lands ttihou baft 
Mo. 4;S. *« are gotten by lewd prafticcs." — It was adjudged that no a£ticA 

lay, for the words are too gencral- 

c AS 122. Banks aga'tnji Stacy. 

•'Tbouo^thr. A CTION for thefe words : " Thou art a forfwom jack in At 
/w.r»" i& nan- -Tl. ** court of ^. Thou didft fwear away twenty fhillinn from B.'^ 

^te^ath u not ^"^ ^^'^''^ ^^^^ ^'^^ ^^^^^ °^^' ^^ ^ court-baron. — ^And the plaii^- 
laed^d. * "" tiff h*'*d judgment, although it was not ihewn between what 
Anic, 297. 342. pcrfons or in what action he was fworn. 

J. Hawk. P. C. ch. 69. f. 3. 

CAS. a^ Colt agaiufi How. 

Triuify Term, 36. Eiiz. RM 897. 

Covenant that /^OVEN AXT. For that the defendant by indenture did cove- 
•*i.chisexccu. ^-^ nant, that he and his executors and affignees would repairs 
*' frns*^touid ""^''' '^^ ^^ *^^^ defendant ; and alledgeth, that the mill was dc- 
fcpllT An" fcftivc . in reparations, and the defendant his executors and 
afrignincin of affignccs did not repair it. And it was demurred upon the dc- 
thc breach mud claration, becaufc he did not alledge that he nor his ezecii- 
ai'tdgc tliarnei- tors or alTignccs did not repair it; for if any of them did repair 

^JcmoTnor' ^V .^'^^ ?^'°" ^?^^ ^^^^ ^'^ \ ^"^. *^ ^^R*^* ^^ ^ alledgcd in the 
his aflign* did disjunftivc, not in the conjunftive. — And of that opinion was 
rtpair^ THE CouRT, that the breach was not well affigncd ; and though 

this fault was not affigncd by the demurrer, yet he Ihall take ad- 
I. Mod. 4i, 67. yjjntage of it. But upon the motion of the Court, the defendant 
I Vent. 114. waived his demurrer, and the plaintiff amended his plea, and die 
5. Mof^. T33. defendant pleaded to iffue. 
SAlk. M^ff. J. Scrjmgc, 199. ^i)^ L<i.Ra>(m. iS^S. ^66. S.Mod. 238. i.Wood^t Con. aiS. 

Weeks 
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Weeks*. Cafe. Caie t^, 

ACTION for thcfe words : " ff^eeks aflaulted mc and others, to Words aakn- 
** have robbed ui ^ but we wfcre too ftrong for them, and *!j^j^ 
"cfcaped."— Adjudged adionablCk for if one faith that 7. S. lay in Anw,'t 
wait'to do a robbery or xnurderi an aftion licth, tliough no felony 
was done. 

Berry agm>ijl Greene. ^^*^ *5- 

'TPRESPASS. Upon foecial vcrdift the cafe was, A copyholder Thsfurrendere* 
^ furrendcrs to the ufe of J. S. ; the lord vvitliout rcafonable ^[^''^^^J^'J^j^ 
caufe rcfufeth to admit him- The queftion was, if he might en- Jop^an^^ ^ 
tcr Without admittance ?— And the Court held clearly he could a^ioo before 
not^nter, unlefs there be a fjpecial cuftom to warrant it ; for after admittance, 
the furrender and before admittance, he who maketli the fur- *"?"^J''*:^^ 
render continueth in poffeffion, and not the lord or cfjtiy que ufe, \^^^'l^^ 
and he fhall liave trefpafs againft any that enters ; as if a copyholder caufe. 
furrcnders to the ufe of his will, yet it is clear he fliall liave it dur- 
ing his life : fo in the principal cafe, cefiuy que ufe Ihall not enter Ydv. 144. 
nor have a£lion before admittance. '• ^"*'V.'°°' 

I . Ro. Ab. 5«u 
a. Rdl. 264. Co. Lit. 6a. a. Cro. Car. 283. Cro. Ja€.403. 3. Bulft. 21S. ^^. 3. Ltv. 3'85. 
I. Vent, 261. z« WUf. 14. 161. i.Barr. 206. Gilb. Ten. 290. i. Term Rep. 261. 2. TennRep,*^ 

Atterton againft Harward. Cah 26. 

A CTION upon the cafe. And dcclarcth, thatar/7//aj/7rfytf/;j/27f/- ^ uiHfcnnat 
^^ cndufn upon a judgment was awarded againft the defendant to maintain an 
riit fhcriff of 5ii^/ifr, who direfted his warrant to the plaintiff as a^^n*ga»nft» 
his bailiff to fcrve it, and that the plaintiff alfumed to thcfheriff to ^^^^f^t^ 
fave him harmlefs againft all cfcapcs; and that by force of the war- d^a^^^Twia 
rant he arretted the defendant, and the defendant, intending to having promi- 
make the plaintiff to be chained, efcaped,for which the plaintiff in fed to fave Uie 
the firft action brq;aght an aaion againft J, CcH^ then flieriff, upon ^^^ harmldCi 
this efcape,and recovered ; and Colt brought an aftion againft the ^nl"^'** 
now plaintiff upon his afjumpftt: and for this tTrt he brought his " ^ ^'' 
aftion. Upon not guilty pkaded, it was found againft him. And ^^^: ^^ 
it was moved in arreft of judgment, that there is no fufficient caufe j.^iCTiifRem. 
in the declaration to maintain an aftion ; for although the Iheriff ^ig. 
may liave an aftion of the cafe againft the prifoner who clcapes, as 
it was adjud^d in Hilland Halt* 5 cafe, yet the bailiff fliall not have 
it.— And ofthat opinion was the Cotrt. for the bailiff was not 
irhargeable to the fncriff by law, but by hi« af[umffA\ and this be- 
ing his voluntary aft, Ihall be no caufe to charge the defendant, 
but ihali only make himfeif chargeable. But they agreed, if the 
bailiff liad been chargeable by law, without fuch promifc, an aftion 
did lie for him againft the defendant, who caufcd liim to be charged. 

Watkinfon againft. Man. Cake 27. 

♦ jPON Ijpecial verdift the queftion was, If a leafo made by a pre- A prci>cnd \% 
^ bend is good by the 23. Hen, 8. c. 28 for he is not feifed in '^'''"" ^^® ^*- 
Jureecclefiafedprabend.f—hiiA it was adjudged good,fora prebend -t^H^.Tcf 
is not excepted, but only parfons and vicars, and being not ex- ag] ** ' ^ 
ecpted, he is as bifhops. Popiiam faid, in Dr, Dale's Cafc^ for a Co. Lit. 44. b; 
houfey«jr//i PauCs^ is was fo adjudged, and fo had been twice ad- 4.Laon!5i. 

I^^udged ill his experience. And Fenner laid,- it was fo adjudged '• ^^- '"• 
ftthc caf« of a trcafurer of a church. 3- Bac. Ab. 33^. 

n r» 1 t . '• Wood, C<»^ 
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36. and 37. Eliz, In the Common Picas. 
Sir Edmund Anderfon, Kni. Chief Jujlice. 
Francis Beaumond, Efq. -i 
Thomas Walmfley, Efq. I Jujices. 
Thomas Owen, lifq. J 

Sir Edward Coke, Knt. Attorney Gerterali 
Sir T. Fleming, Knt. Solicitor Genera/. 

Ca.i 1. James Apharry <7?-^.'///y? Roger Bodingham and the 

Petit Turv. 

III an tOion A TTAINT on the 23. Hm, 8. c. 3. For that the petit j^ry at 

a«ainj>an heir, /A the affizcs at Hertford gave a vcrdift for Bodht^bam : and 
uaj/etitjdu', affigncd thc/i/f/Afy^/Y-wir;// inthis: I hatwhcrcas/J. jBo</fjW'- 

ctnr Qiall not *^'^ brought debt againft J, Jpharry a? heir to G. his fetlier, he 
be dcieaicd by * pleaded *' runs per difcent^ unde debitum pnvd'ict, foh»cre poiuit^ fcg^r." 
^d-T"r ^^ ^^^"^'^ ^'^^ ?^^^ *• Bod'iH^ham replied, that he had by difccnt, 
anceftor"to ^i^' *^ ^"Z* "\ the fame county ; and ifTue was tatcu upon it. 
"the ufcof . Evidence was given that certain lands in 6\ did defcend to him as 
** hitnfclf for fon and hcir to his fatlier ; but he (hewed a deed indented made in 
« life, remain- 27. AV/s. between himfclfof the one part, and fTalw'm and others 
^l^^^*®***'-^*^' of the other part, by which he covenanted for natural afFefkion, 
M ^hcry^^n ^^- ^° ftand feifcd of the land to the ufc of himfelf for life, rc- 
•« tail, icmain- maindcr to Lis firft fon in tail ; and fo to his other fons, tlic rc- 
•«dcrtohimf.if maindcr in fee to himfelf, in which there was a claufe to give 
••in fee, with power to make Icafes, and to revoke the uies ; and the petit jury^ 
^makricaffs i^otwithftanding this conveyance, conceiving it to be fraudulent, 
•• K\drevokc ' and fo void by the 13. Eliz. c. 2. did find that he had aflets. 
" «A»/' pro- Nor A. The aftion brought by Bodingham was 33. Eliz. long 
vided the jury time after the conveyance made by Apharry ; but it was proved that 
f-auduiwi**^ the plaintifF.'^/>Artrrjhad notice o'f tlie obligation before tlic mak- 
JuI'tc^Te! ing of the conveyance. * 

yoi\, 355. GLANviLE/or //jf defendant, Notwithftandmg this conveyance, 

5. Co. 16. the remainder that is limited to his right heirs is his ancient rcvcr- 
jo. Co. 80. iion ; and this he liad by difcent ; and the iflue beings that he had 
7. Com. Dig. riens per difcenty and he having this revcrfion by difcent, the iflue 
578- is found againft him, though the conveyance had been bona fide. 

^oc!^ ^^*' But to tliat it was aniwcred, that the iflue was, that he had no- 

thing bv difccnt, undt dt Lltmn p\ed]ti. levari potejl \ and although 
he had this reverfion by difccnt, yet it being a reverfiou upon an 
cllateintail, it is not extendible for this debt. — ^odfuit cGnceJfum 
PKR Curiam, ahfenie Anderson. 

it was then moved by the counfel of the plaintiff, that this is no 
fraudulent conveyance within die 13. El'i%. c. 5. (for it is clear thaj 
(tf) i^Mrrr, If the 27. iV/'s. c. 4. [a) doth not touch it) for aconvcvance by the 
copyholds are 13. Eli%. c. 5. muft be made by the debtor, and not his heir or any 
within thii fta. other; for the heir is not a dc!)tor in refpeS of his perfon, but in 
Cp^Uoi refpeaofthcland. 

Walmslev. It fcemeththat it is within the ftatute,' for the 
heir is a debtor ; which is proved by the writ againft him, which i» 
ia tibic dth^i et ditiuity whereas an aftion againft the executors" is in 

tin 
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the Jctinet only, and fo it is within the intent of the ftatute : but '^"^^* 
the grand jury may find it fpecially, if they will. — ^To this Owen -boAJghau. 
and Beaumokd did confent, tliat the conveyance of the heir 
Ihall be fraudulent as a conveyance by the father, who is the 
principal debtor; and fo they conceived it clearly. — ^But the grand 
jury gave a general verdift, and aifirmed the firft vcrdiA* 

Not A. When the grand jury was fworn, the Juftices demand- Oath in attalix. 
ed of the crier what manner of oath he gave to them, for the oath 
ought to be fpccial ; but Scott the prothanotary faid, it ought to be 
general to try tlie iflue in the attaint ; to which tlic other clerks 
agreed. 

Anonymous. Casi a« 

|UARE IMPEDIT. It was refolved, if there be two parfons of if two parfons 
one church, and each of them hath the entire cure of the parifh, J>* one chun* 
and*&oth the benefices of the value of eight pounds per mumm, one ^^j^^ "^'^ *" - 
of them dieth, and the otlier is prefented, this is a plurality within ^^c is p«7famed 
the 21. Hnu 8. c. 13. and is within the intent of the ftatute, tliat tobdihcufcs,it 
none fhall have two livings or benefices with cure. UapluraUijr. 

Jackman againft Hoddcfdoil. Ca$i j, 

nrRESPASS. Upon not guilty pleaded, the jury bcingat thtbar, a Icafeforycaw 
^ the queftion was upon the forfeiture of a copyhold in Lay- mnde by a copy- 
Zen Bu(fardy by rcafon of a leafe for years made by a copyholder. **°*<*^ unwar- 
And it was held per Curiam, that a leafe for years of copyhold cu"t^V^^ 
land by indenture or parol is a forfeiture, unlefs there be ancxprcfs aitfufai'ta 
cuflom to warrant it. — And thereupon it was fhewn on the part pay the lore! a 
of tlic copyholder, that there were leafes made by indenture, rcafonabis fins ^ 
27. Hen. 8. and divers times fince, fome twenty, and fome forty a'^^^'^-jiturcs 
years fince, of copyhold land of that manor. But the Court p^'^ * ***^. 
held that was not fufficient, for they are of too late time to prove * ^^' "^' 
a prefcription, which ought to be from time whereof, &c. i. Roll. Abr. 

And THE Court held, that a wilful rcfufal to pay a fine is a for- ^a Lit. 59. b. 
fciture, if tlic fine demanded by the lord be rcafonablc, where the Gilb.Ten.2 3+, 
fine is arbitrable at his will, and the jury is to try whether it l)c Dougi. 715, 
reafonable or not. And the cuftom of the manor was here fliewn 
to be, that the lord was to feize the land till fine was made with 
him for it; which was held a reafonable cuilom. 

And upon evidence it was held, that if a tenant be amerced, and 
dieth before the lord hath levied it, that it is loft, f«-r ir is auaji 
a^io perfonalls, 

Vaughan againft Comitcin Bedford, the Bilhop of London, ^^ 

and Uainsford. ^ 

/^UARE IMPEDIT, for the church of I.}ttlc:cn.'^\t was held a corporation 
^"^^perCuriam upon cvidence,thatacorporaiionmay he known ^p^ ^' known 
by t^'O names ; and if it hath been io known frqni time, &c. a ^ ^"^^ ""*""* 
grant made by either of the name!§ is good. '• ^"^^* 5»9- 

Lyne agahift Backhoiife. ' Casi 5. 

A CTION for thefe words : ** He harii beaten me and taken away Words import- 
^ ^ *• my piirfe, and twenty lliililngs in money." — It was held per »ng a trefpafi 
CtJAiAM, tliat the words are not aclionable (ab/ente Anderson), o»^Jy»renot 
for it may be intended he took it as a trefpaffor, for he chargcth *^*®"*^^« 
him aot with fdonv. 

. UftdeihiU 
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Ca,e 6. Underhill agalnft Jo. Brooke and Margaret his Wife. 

Divwru may be rxEBT againft them as executrix of the former hufband upon an 
aa'^tginli obligation of two hundred pouiidj?. The dcfendan.ts by J, G. 

Iiun>and and ^^^^^ attorney plead, t/rz. *' prad'Ui, Jbhannei et Margarcta by tiKir 
wifc,anditftall ** attorney plead, that they were divorced before the writ purchi- 
bcfoppofcd to *« fed." It was thereupon demurred in law; Firft^ Becaule it was 
bavecontinu- ^ot alledgcd that the divorce did continue, for it may be it is rc- 
K^erm Rep. pcalcd.— 6V^ mn allocatur. For it IhaJi be intended to continue, if 
5.* 10. the contrary be not (hewn. 

Secondly y Bccaufe thev plead as baron and/rmr, " ei pntdlH, Jo- 

(a) Lut.14. " hannes ct Margareta^ and that after imparlance {a), — Sed mn 

Baron, 124. alIo,:atNt'y for tliey do not plead ct pr^tdui. Johannes ct Afurgarcta uxor 

ZW ejus ; for then it fhould be aii eftoppcl ; but they plead according 

to good form : and it was adjudged that tlie writ mould abiate. 

CAS17. Deux agahift Jcfferies; 

If a man cove- T^^BT upon an obligation. The defendant pleads, tliat the 
nants, "Xrif plaintiff by indenture, &c. did covenant that he would not fuc 

•^ will never the bond Ixforc yiyifA/ir/wfl J, cind thereupon demanded judgment, 
•*/«/•««»» Jiatlio^^c. intending, that tlic aftion being fufpendcd for that 
J^f^'^"? time, was gone for ever. It was thereupon demurred, and aigucd 
•« Vw-'iLz/wf ^y FLEMlNc/or the plaintiffs and by Drew for the defendofU^ and 
^ htjmedhtfwt 21. Hen. 7. 24. 4, Hen. 7. 6. were cited. — But the Court 
•'/Mch a feafiy** without further argument refolved for the plaintiff, for it is only c 
)s a covera u covenant, and (hall not inure as a releafe; and it is not to be pleaded 
Co. Lit. 146. in bar, but the party is put to his writ of covenant, if he fued be- 
5* S^^'J*' fore the time. But if it had been a covenant that he would not fue 
910. ^' ^^ ^^ ^"' there peradventure it might inure as a releafe, and to be 
Show. 47. 3gx. pleaded in bar, but not here; for it never was the intent of .the 
4. Bac. Abr. parties to make it a releafe. And it was adjudged for tlie plaintiff. 
201.266. 
1. Lord Raym. 4»o- a^Salk. 575. 

Cas.?. Pipes^Cafc. 

jfffum^/itincoTi' A SSUMPSIT. And declareth, that whereas the (defendant was 
fidcration of -tX arrcftcd for furety of the peace, in con(ideration the plaintiff 
havin? become ^.^^y j^^ ^^^^ f^^ j^ij„^ j^^ jjj affume, &c. and allcdgeth tn faBo, 
Wje brforc ^l^a^ he became bail for him, but faith not before whom.— And this 
wAowbiuwat matter after verdia being alledged in arrcft of judgment, it was 
uken. held to be good caufe of (laying it, by WAlmsley and Beau« 

MOND ; for the confideration ought to be prccifely alledged to be 
performed ; and therefore he ought exprefsly to' hiVc alledged bc- 
fiire whom he entered into bail, that it might appear he had au- 
thority to take bail. Sed adjournatur: 
Caj£9. Samms againft Foftef. 

Wherethccaufe A CTION oftrover and converfioriofaCnox-hldeof die plaintiff's 
•f juftificationis -tX \^ Middle fex. The defendant pleaded, that die city of London 
k>cai, the defen. jg ^^ ancient city, and that there is a cuftom there, that fl aliquis 
Y^c^"^othW'*^^^«^«^ /(?W«/^^cwJ e libertate ejufdem chitatis buy ainy thing di 
^wi^^%^\\Atal:oforinfecoe'lthcrlatcpradiei. that it (hould be forfeited to the 
chachid in the mavor and commonalty of the faid city; attid faith, that the 
declaration. plaintiff cxf ramus e lihertate did buy the fald ox-hide of another 
P^{^9 '*^' foreigner, whereupon he feized it in London to the life of the mapr, 
i^Saund. 3x2. &Cr ABS^tuE HOC that hc did find it, ^d convert in Afsddltfix. 
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And it was thereupon demurred. — Gl anvile argued/^r the plain - ^^JJ[,^* 
tiff: Firft, That it was not a good or lawful cuftom (a) ; and in yI^tz^. 
proof thereof cited the cafe 26. Hen.6. of jewels of the king's fold ; ^^ p^^ * ^ 
and 2i.//<r;f. 7. pi. 40. 3. EHz. Dy. iSS.atui 246. And tl;e form of 35^/ 
the pleading he faid is not good, yiz.Jt aiiquls extraneus e libertate ; Cra Car. 45. 
but doth not Ihew where the liberty is : and the traverfe is not 37»- 
good ; for he ought to traverfe every county beiides London^ and ^®y» 57- 
not MiddUfex only.— Anderson and Beaumond conceived ,'?1^^*j^*^^'^^ 
the form otthc pleading to be ill ; but for the matter of the cuftom j, ^piainri and 
itfelf they doubted.— Owen faid the cuftom was good (*), and had confirmed by 
been allowed before thefc times. Et adjoumatur. charter. ao.l/*«. 

7« VidePriv. 
Lond. 19, 104* {h) Co. Lit. »8i. b. 

Taverner againft Dominum Cromwell. Casi 10. 

^ I TRESPASS. The cafe upon demprrcr was, Diven copyholds iffevenicopy. 
•*• were granted by one copy, and feveral habendums and fe- '^oWt arc held 
veral rtddendums for every of them ; but they all began at one ^^^J^^T'. 
time, and were to end at one time. The copyholder committed ©ne of them is a 
wafte in one of the copyholds. The queftion was. Whether that forfeittreof chat 
fhould be a forfeiture of them all ? — Secondly, For this copyhold c/iateoniy, tho' 
wherein the waftc was done, which was cutting down trees, the ^'^''^IT?*^ 
copyholder prefcribes, *' that every copyholder of that parcel of ^^'^^^^ 
** woodhatli ufed to cut down, trees tlierc growing." Thequeftion ^^ 
was. If fuch a prefcription for one copyholder only was good ? — ![ coT^ ' a!^* 
Thirdly, Whether the not coming to the court upon fummons at ,. Leon. V09. 
the church be caufe of fcizure? Glib. Ten. 246, 

FoRTHEFiRST,allTHE Justices refolved that they are feveral ^47« 
grants, and as feveral copies, and the forfeiture of the one is not tlie L«i'^y«n-'^ooo- 
torfeiture of the other; and the feveral habendums and reddendums 
make them feveral in themfelves, altliough tliey be all by one copy. J^ - 
Vide/^. Co. 2J. a. ^S 

For the second, they held theprefcription good. For Walm- Aj^rtption 
SLEY faid, there is a difference between a prefcription for freehold for •«# copy- 
land and for cuftomary land ; for cuftom which concerneth free- ^^^^ " ^^^^ 
hold ought to be throughout the county, and cannot be in a parti- ° ' ^^' 
cular place, 45. j^J/i/e. But a prefcription concerning copyhold 4-^0. 31. u 
land is good in a particular ; for de minimis non curat Ux ; and the 
law is not altered thereby ; and it may be tlicre is but one copy- 
holder there, for which he might^;v/2-ri^r. — Beaumond agreed to 
this difference, and cuftom to liave a profit a prender^ privilege^ or 
difcharge^ may very well be in a particular. And by Owen it wai 
ruled accordingly in Cellists Cafe in the queen's bench. 

For the third, they conceived it to be no caufc of forfeiture ; ^^ •« «ocaofc o^ 
for it fhall not be a forfeiture but upon refufal to perform his fer- ^ll^^XZ^\o 
vices, or a wilful non-payment of the rent, or wilful abfence from ^^l^ agcSc- 
court: but in this cafe it maybe he had no notice of the fummons, ral fummom of 
and knew not of the court ; for the fummons properly is to be to the court inth« 
his jpcrfon, or at his houfe ; or it ought to be averred, he had' no- p^'J[*^'*^g^ 
ticc thereof. ^ * '^ 

And exception was taken to die fummons, becaufe it was Cc.Ent.288. 
but four days before the court ; whereas it ought to be four- J* ^^j , J ^^ 
leen days at the Icaft. — And of that opinion was Walmsley. (.'^o. Car. aVy. 
'But the other Justices were aeainft him therein ; for they faid Oiib.Ten.230* 
^fb^.fiunmons was well enough for the time. And it wasadiudfpd 
for liavirner the copyholder. Vlit Coke'i Entries^ QL*i^»y a%^- 

9MO. illZ, PART I. A a WK^ 
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CAiztu B:ich iJ^ii'nifl Oncfly. 

tafitr'tcrm^ \y. FJix,, Hell ^og, 

Ifthecoftufce "DF.rLEVTK. 'I lie cafe upon demuircr was, That one iff^ff 
ofarcvcifi'tn •*^ CocpiT made a Icafc for years to the plaint itf, aiid afterwardf 
dpftn a kafefor levied a fine of the rcvcrfion to Kokr, who before attornment cn- 
o^ft'tSk'TfaT* ^^^^^ *"^ ouftcd tlie leffcc, and enfeoffed the avowant ; thcpl^nnff 
before attom- rc-enters, and for rent arrear after the feoffment, aiid re-entry, the 
fncnr,indthefi defendant avoweth : and thc*quelVion was, If the avowry were 
mike ■ feoff- maintainable r — And after divers arguments at the bar, it was re- 
UiSjifter***h* h ^^^^^^ tliisTerm byW' almsl£V,B£A(tmokd, and Owen, thatthc 
VntkBbt re-en- ^^'owry was not maintainable for w ant of attornment ; for as tbt 
fer;thef«)«tc coHufec himfelf could not avow without attornment, no mon 
cinnot maintain fliall he that claims in the prr from hiiii as his heir or aiTignee ; for 
an avowry for ^s the folly of the conufee ( wlio might have had a quid Juris ciama:, 
IltotL'feSr. *"^ compel the tenant to attorn) fhall prejudice himfelf, fo it IhrU 
mtnt and r«-' his feoffee: but th« lord of a villein, or he who coxncth in bt 
entry. cfcheat, Ihall avow w ithout attornment ; for tliey come in in tLi 

Ante, 264. po/ly2Lnd no follv can be intended in them.— And Walmslit 
Poll, 83a. fj^jj^ jjjg reafon tliatan attornment Ihall be upon a fine is, becauff 
Co. Uu 319. the tenant is not to take cortufance of every fine, until it be noti- 



5. Co. 113. fjcd iQ tiim, bj- bringing a quid juris clamat, or a per qu^t ftrzfitk ; 
Jj!^' ^^' and therefore it is not reafon that he by his re-entry Ihalf be com- 
%. AM^h. pclled to take conufance of the fine, and enforce 'him to attorn« 



i.Stra,io9.ii2. who otherwife was not by law compellable ; for tiic law will not 
Cawp. 701. compel him to take notice of a feoffment by the conufee, who i» 
Dougt 13. 179. ^^^^y jj ftrajigcr to him ; but there is fo great privity between iht 
Ictfbr and lelFee, that he ought at his peril to take notice of aft* 
done by the leffor upon the land, whereof by intendment he can- 
not be Ignorant ; but of afts done by a ftranger, the law enforccth 
him not to take knowledge. And the cafe of LittfitoM^ that a rc- 
cntr)' Ihall be an attornment, is qua/i a, maxim and reafon of law; 
for otherwife it is verv hard, and fhall not therefore be conllrucd 
fo largely, as to extend to the feoffment of another ; for it may 1* 
the lefleewas beyond the fea, or in prifon, at the time of the fwff* 
ment, and therefore no equity if given to this maxim, wherein is no 
exception : and therefore they held that the avowry was not gooi, 
for want of attornment. But they in their arguments did con- 
ceive, that if in this cafe the conufee had dcvifed the reverfion and 
died, or had died without heir, fo as the i^veriion had efcheated, 
that thedevifce or lord might have avowed without attornment.— 
And it was adjudged for the plaintiff, 5.C5. 1 13. — Note. Tbwarie'i 
Cafe in the court of wards was cited to be ruled by the advice of the 
Jtilliccs, that where a reverfion was granted, and before attorn- 
ment, the grantor made a leafe for years, that attornment after- 
wards cometh too late. 

By 4. & 5. Ann. c. i6. it It enafled, ** any condition for non-payment of rent | 

•^ that all grants and conveyances of any '* before notice given hisn of fuch grant by 

«• manors or rent), or of the rcverflOn or ** the conn feeor grantee. Ariribyii.GflD.3. 

•« remainder of any meiTuafces or landa, fliall ** c 1 9. attornmema of lenanu to ilmfai 

•^hc good without attornment of the te- " claiming title to the dUtcof tbdr hud- 

•* fiants ; provided that no fuch tenant ihaJl ** lord ihall be null and void.** Bat IM 

^ be damped by payment of rent to any does not extend to attommenc imde m 

•« tech grantor or c«Bu6)r } or by breaih of nwrtgaieciafkirlbf mortgage iaforftiiad^ 

Pttfaoifi 
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Pethoufe againft Crane et Alios. c^n 12. 

^^RESPASS. The cafe upon demurrer was, Tenant for life re- A (btute tc- 
•*' mainder in tail, remainder to the right heirs of the tenant for kno^^^R«^ by 
life ; the tenant for life acknowledged a ftatute, and dieth ; thcte- '^\i*JZ(\% 
liant in tail dieth witliout iflue : the (^ueilion was, If the right heir heir on the du 
of the tenant for life be bound by this ftatutc, and the land liable Tccnt of the 
in his hand {a) ? — AndaU the Justices conceived, that the land J*"^» ^y ^ 
is liable, for the right heir haUi it by difccnt ; as the cafe 5. Edw. 4. ^"^d^^.^J^J^^^ 
fl. 2. where fuch a tenant for life granted a rent-charge : and if the w without ^(L** 
tenant for life had granted the remainder over, as he might, the fuc 
grantee fhould have held it charged. Sed adjournatur^ and was not Ante, 350. • 
adjudged this term. i. Co. 104. a, 

and the caies there cited. 
(a) See 3. ft 4. WiH. and Mary, c. 14. 

Freefton againft Standford et Alios. Cai* ij. 

'TpRESPASS. The defendant pleadeth, that the place where is Repugnancy in 
•^ called ff^ite-Jcrey Wr. and that it is his freehold. The plain- pleading, 
tiff replieth, that the place where is called Black Acre, alius quam in ^^^^^^^' *^** 
iarra. The defendant rejoineth, tliat the jlcre mentioned in the '** ^^' 
bar, and the Jcre mentioned in the replication, are one, and not 5*«c. Ab.»i4* 
divers. And it was thereupon demurred. — And adjudged without 
argument to be no plea ; for it is repugnant to fay thev are both 
one, when the plaintiff by his replication hath amrmed upon re- 
cord that it is another; 'for when he faith alius, it cannot be iV/r«i : 
and fo are 14. Hen. 8- pL^. 27. Hen. 8. pi. 7. And Walmslev 
iaid, it was fo adjudged 28. ^Cix. Wherefore it was adjudged for 
the plaintiff. 

Hollingwonh againft Afcue. Casi 14^ 

Bajler Term, 35. Eli%. Rcll 1 25 5. 
TTvEBT upon an obligation of 300]. The defendant demanded A ftatutc ftapk 
^^ oyer ; and upon entry in hare verba, it appeared tl)at it was a ^^^ f^^^ obUian 
ftatuteftapleof300l. acknowledged by the defendant and two others rftj^Licfor"*** 
before the msLjoi oi Lincoln : but bccaufethe feal of Zr/V/r^/w annexed waiuoHhefor- 
thereto was not a feal of two pieces, according to the form of the m^iiiics rcquir. 
ftatutc of u^//<?« BuiytelU it had been ruled before betwixt thefe par- «* ^y the »clof 
tics, that it was not a ftatutc ftaplc (but void as a ftatutc ftaplc) ; ^^^^^^^^ 
wherefore he now brought his aft ion of debt as up6n an obliga- ontMg^^v^za 
tion at the common law : and it being hereupon entered, the de- aaion of debt 
fbndant pleaded, that it appears that two others were bound jointly »» on a bond. 
with him, who arc yet alive, and not named. Judgment /f aeiio, ^"^*» 7. 3*9* 
fstc. againft him only. Upon this plea it was demurred.— Harris, poft.'^'^i'. 454, 
ferjeant, argued for the defendant, that the ^rit fliould abate, becaufe 544/ 
they tlircc arc jointly obliged, and none of them without the other j^j^^. 
can be fued ; as 4. Hen. 7. and 17. /://z. are. Alio debt cannot be ooaid. 137. 
broughtupon this ftatutc ; for being void as a ftaiute, it cannot be Lur. 696. 
brought as upon an obligation : and debt lies not upon a ftatutc »• Saund. 79^ 
ftaplc; asappcarsby4. AVtc.4. 5. Edw. 2. ''jDr'/i,*' 167. --Owen, '• ^»^-»3«- 

2ufiiee, held, tliat theaftion lav ; for he doth not declare upon the [' jJI^ ^^,^ 
atutc, but he declares that he was bound by obligation : and srinogc, 503.* 
when you fay that you and two others acknowledged a ftatutc 1. Peer. Wiit 
unto him, that is not any anfwer unto him. Alfo, the pica is not p^- 
bk abatement, bcciufc it is not averred that the other two did en- ^^^-r^Tourfusd, 
. . A a. 2 fcal 
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entered into the manor of fParnrrs, and aliened to Lord Rich in fee. 
Afterwards Margery Waters died, the cldeft fon of Richard F^fttr 
then living. And^ Whether hc(houId have the manor of Ckmreh- 
hall^ or any other of the fons of the faid Richard Fofler ; or. Whe- 
ther the heir of the devifor fhould have it? was the qucftion.— 
Warberton, /JnVflw/, argued for the plaintiff, that the eldeft fen 
of Fojler^ notwithuaiiding tliat he had aliened the manor of /f^- 
ners^ fo as he had it not at the time of the death of Afargny^ yet by 
the intendment of the will fhould have the manor of Church^SfoUi 
for the words of the will being, *^ and if fhe die, any of my doofin 
^* Foficr*s children then living which fhall liave the manor of 
•• M^arnersy he to have the manor of Church-hall^* arc words 
demonftrative to (hew, tliat he who Ihould have the manor of 
fVarners (hould have die manor of C/»i/rfi-A<?//; and die party is 
fufficiently Ihewn, although he had aliened the manor before : as 
15. Eli%. Dyery 323. devife to Jane his daughter was good, although 
ihe were a baftard. So Hi/.y>. Eliz. Rot. 336. in die queen's 
bench, betwixt Chapman and Uhomfen^ a man devifed lands which 
he had bought of one King^fmiU^ who had fold it to another, and 
he to the devifor, yet it was a good devife; and although he had 
aliened it, vet he is the party who had it : as tenant in dower, or 
tenant by the curtefy, although they alien their eftates, yet they 
fhall be iued in waflc : and if in this cafe the eldeft ion had been 
diileifed or evifted from the manor of fVarners^ it is not reafon he 
ihould lofe the benefit of Church-hall alfo. Wherefore, &c. — But 
all THE Court, after argument on all fides, refolved to the con- 
trary : for in wills the words ought to be obferved as near to the 
intent as may be ; and therefore die devife being ** to one of 
•* Richard Fojier' s c\\Mxt\\y' his child'fc child (hall not have it j 
for it is out of the words. It ought alfo to be fuchachild as tlicn 
fhould have the manor of ffanurs ; for there are two defcriptionj 
who (hall have it, and both of them ought to meet together at the 
time of the devife executed ; othcrwife he (hall not take thereby: 
viz. he ought to be a child, and fuch achildasthenfliould have the 
manor of ff^wncrs ; for his intent was, that both manors (hould 
go together. Therefore it was adj udged accordingly for the defendant, 

Wriglit a^iiifiji Mo<irhoufe. 

Michaelmas Term ^ 35. C5 36. £//2. Roll ^ly. 

A CTION for thefc words: ** Before the plaintiff came to the 
"** " fci vice of die Merchant Taylors, he dwelt in Shrcujh/ru 
" and fct the town togcdier by the ears;, and fo long as he was 
** dicrc,they were never in quiet ; butafterwards they lived quiedy : 
" and he iKing clerk to the Merchant Taylors, was of conlent and 
" counfd v'irh //'. CocdLnv to deliver the books of the corpora- 
" tion wh'cli I1C had in his keeping, to the intent that thereby 
** fomc of dKj lands of the fame corporation might be found con- 
" ccalcd. - It wr.s thereiipon demurred, Becaufe that for none cf 
tlicfe words an aftion lies. — But, after argument, the Covrt 
refolved for the p'kjntiff; for thefe words touch him in his office 
and credit; for his office is an office oftrufi, and thefe words touch 
him therein. Anpf.rson faid, If one laith to a counfellor, 
*• Thou didft difclofe my couniel ;'* or to sL jufticc of pcacf» 
*« Thou art a falfc/' or,' *' a lewd jufticc," or, '* Thou dealcft 
" corruptly." or, *' 'J'liou deft not adniiniflcr true jufticc," an 
aftion lies. Be^vmo'stj. t^\A, *\iL o.w^ faith to a counfellor or 
attorney, *' 1 Vou (l\aft. Av:\\nv wvsf ^:N'Ayc\CA:\aTO,>^ -a^N^ixlix^^'- im 
atiioiv lies. VV\v^vci\oit \t \n-^ ^iS^xxi'i?^ ^^x x\\^ ^NxyvvCv^S, 
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Sir Edward Cleer againft Peacock and Others. * Cah 19. 

r\ U ARE IMPEDIT. The plaintiff declares, that Sir Richard An advowfon 
^^^ Fu/merjlone "wzs feifcd of uTt advowfon of D. in fee; and in grofs, held io 
dcvifcd it for ten years, remainder to Sir Edward C/eer iii fee. The ^*'/"'*> »» * 
defendant by hi^ oar confefled tlie devife for years ; but that the if^^^^ 
devife was after to Sir Edward CUer and his feme^ and their heirs, ^nd dcviic^ip 
upon fuch condition, that if they did not fuch an a£l their eflate by the fUiuct 
Ihould ceafe ; and that it Ihoiild be to the defendant ; and fhews of wUli, 
tlie breach, &c. Whereupon it was demurred. Firft, Becaufe 
the plaintiff entitles himfcif by a devife in tee abfolutely.; an3 tlie . • * 
defendant pleads a devife unto hiin and his feme upon condition, 
and takes not any traverfe. Secondly, that by a will an eftatc in 
fefc cannot be limited to ccafe, nor a remainder to be limited over {a) . {m) Ante, 3c 
Thirdly, it was moved. Whether there may at this day be a devife Cro. Jac. 592, 
of an advowfon in grofs ? — Harris^ /erjeafit^ argued, that the bar ^^^ 33- 
was not good without a traverfe ; and in proof thereof relied upon \'^~^' ' 
10. Hen, 6. 13. To the fecond, that the condition is void ; for an ^ vczey, 420. 
eitate in fee cannot ccafe upon fuch a limitation, nor another eltate Poft. 361. 
rife thereby ; nor can an eftate of inheritance be limited to ceafe ; 
as 2. fa^ 3. PA/7, iff Mary, 127. ii. Hen. J. 6. and Scboiaftlc. Cafe : 
but there the eftate dcvifed was an eftate tail ; and therefore differs 
from this cafe, 28. Hen. 8. 33. To tlie third, that it is i^ot^^j^ ^g^ 
devifable; for it is not valuable, nor within the intent of the ftatute. 

Dh ew, / contra, Firft, that the bar is good without traverfe ; 
for when the l>aron furvived, he might plead it as a devife made 
unto him fole ; 17. Edw. 4. pi. 7. 35. Hen. 6. pi. 38. Secondly, Ante, r42.2«5» . 
An eftate in fee, as well as an intail, may determine upon alimita- ^^^^rZ^^* 
tion ; and agreed that a remainder cannot be limited upon an eftat* 
in fee determined, but upon an eftate determinable upon a limita- 
tion it may. Thirdly, it is detifable; for it is an hereditament, 
and lies in tenure; as 5. Hen. 7. 37. ^ 43. tsf 31. are: and it is 
valuable ; for it is aflets in a formedon. Wherefore, &c. q^^ j -^^ ^^ 

The JusTicEsfpakenotto the two firft points ; butto the third, 3. Rep! 32. 
Anderson conceived clearly, that it is not devifable; for it is xo. Rep.Ri. 
out of the letter and intent of the ftatute ; for a devife Ihall be but ^'^^^' ^f* 
of fuch tilings which are departibic, and of an annual value ; for j,*/°"^*' ^^* 
the queen ought to have the third part thereof, or the third part of Hob. '303. 
the value thereof; and this is not partible : and although it may i. Vc2.223,422. 
be holden, and is aflets in sl formedon, yet it is not aflets in debt; »• Atk. 619. 
for it is not of an annual value, and fo cannot be devifed. So it is ^*'^jj^ g ^ 
of liberties and common fans number ; they cannot be devifed, ^* Rro.Var/ 
becaufe they be not departible. And fo it was agreed in Lord q^x^. 557. 
Afonjofs Cafe^ for the manor of C, that neither tuftoms nor *• Vem. r+R. 
liberties in grofs arc devifable.— But Walmsley, Beaumond, *-^^-^^p-"*°* 
and Owen held, that it is well devifable ; for the body of the ad ^«»«^^«^* 
is, that lands, tenements, and hejpeditaments may be devifed ; and 
this is an hereditament ; andTliere is not any mention therein that 
it Ihall be of things valuable : nor is there any mention of value, 
but in the faving; and that is, tliat the queen (hall have the third 
part, or the value of the third part, which may well be ; for it is 
not of ncceflitv that they ftiould be things of annual value which 
fhould be devifable : and an advowfon is an hereditament dqparti-* 
ble, as betwixt fitters ; and dower fhall be thereof {a) ; and it is valui^- 
f #) fvrk, ]43« F. KtB. 14s* Co. Lit. $&. 379, Cns Jac. 641. 691% 3* L«)d. f ^s« 

A a 4 V*«^^ 
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Six E»wAft» blc, VIZ. twdvc-pcnce in the pound ; as 12. ffen. %.pL 8. an4 other 
^'^■" books arc. And the ftatutc ftiall be well fatisfied ; for of thinp 
Peacock valuable the queenmay have the third part or value of them ; and 
and Othees. if they benot valuable, the third part, howfoever they be : and it is 
clear, that an advowfon appendant, and liberties appendant to land 
are devifable, as thofe which are ariiing out of me land ; and a 
reverfion upon an intail, whereunto no rent is annexed, is devifa- 
ble, yet it IS not of any annual value. Sed adjournatur. 

Casi 10. James Cogan againjl Catherine Cogan. 

Eafttr 7trm, 38. Eliz. Roll 

^. rdfedinfce T^RESPASS upon demurrer. The cafe was, That Ja A« C$gmg 
let to ^. for life, *'- was feilcd in fee, and let it to Robat Cogan for life, remainder 
remainder toC. ^q Cathenm ihc defendant for life: *' provided. That if Johtf 
-wiJ'thinf ^ " ^^^ ^"^^^^^ ^*^ ^^"^ ^ ^^^ during his life, who Ihould live to 
<* J. rhouid* ** ^h® 'g^ ^f ^^^ years, that the eftate limited to the defendant 
«« have a fon ^^ Catherine ihould ccafe ; and it Ihould remain to the faid fon in 
«» which fhould <« tail." The Icffor had iflTue the plaintiff, who attained bis age of 
Ti '■''^"l*^® five years : and, Whether the remainder limited to the defendant 
«* ywr^ tfiT ^^^ ccafe, and tlie remainder limited to tlie plaintiff were good or 
«* eiiau limited not ? was the queftion. 

•« toC. ftiould After the Serjeants had argued the cafe, it was refolved by the 
•* ceafe, and the CouRT for the defendant. For Anderson faid, there arc certain 
•* '*"1iat fon?n ^^ ^^ ^^ touching remainders, viz. that a remainder ought to 
•i iail.*'l-Thc P^* *^ tl^c firft by the livery, and Ihall not take effe£t with a conr 
cdate limited dition precedent; nor fhall begin upon fuch a condition: and 
to the fon 11 although Colthurjfs Cafe gives colour thereto, and tliat the re- 
voidj becaufc mainder in queftion Ihall fcgood ; yet he held not that cafe Xo be 
o^^itio^which ^^^ ^^ ^^l^ P°"^^ ' f^^ * remainder depending upon a condition 
was to defeat precedent IS merely void: and further m this cafe, an entry is 
thcpiecedins requiiite to avoid the remainder for life; for a freehold cannot 
remainder toC. determine without the ceremony of entry ; but otherwife it is of a 
^^'h!m'^ f '^ ^^^^^ ^^^ years. Wherefore this remainder, dependmg upon a li- 
Anterio'c. *^' '"'^^^^^^ which is againft the rules of law, is void. 
Con. '361. t. Walmslky to the fame intent. The remainder is void by 

€0. Liu iiS. a. Littleton^ and by tlie ancient grounds of a law ; for the remainder 
"+•,*• 378' ■• (by Littleton) ought to pafs at tlie time of the livery ; and the 
5^1*7^0*1?^ nature of a livery is a giving ; and there cannot be ^ giving^ but 
1, And' 138. there ouglit to be one to take in prafmtiy or in expeflancj ; fo as 
I. Ro. Ab. 407. tlic law fhall prefcrve it in the interim ; and there needs not be any 
4-'!. 47-J- deed of a remainder, which proves that it pafletb by the livery; 
^^rt^'-^' *"• and by Richild's Cafe, the remainders Ihall take effeft when the 
4. Ba. Ab. 319. particular eftate takes his effeft ; and ought to pafs prcfently by the 
Doiigi. 165. liver}', or otlierwife will never pafs ; and although in CoUhmrJfs 
50S.758. Cafe the condition be precedent in words, ye^ it is fubfequent 
in rcafon ; wherefore it may be well mainti^ined by law : and a 
remainder cannot pafs by contingency ; for then there would an 
abfurdlty follow, viz. there fhould, by the firft livery, be an im- 
mediate reverfion expeftant upon the remainder for lire ; and after- 
ward this remainder fhall be tuitied out, and the rc^verfion alfo ; 
and a new remainder and reverfion ihould come in place of thetn ; 
fo as there fhould be turnings out and turnings in at (eve* 
ral timesy by one livpry which was made at one time, Bui 
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as touching the ceafing of the cftatc in reraiihckr, h«f coft- Cocah 
ccivcd it niight very well be without any ctittjr by the operation ogahft 
of law, the particular cftate remaihing in being. WhetetorCj &c. ^<>caw» 

B£AUMOND to the fame intent. Fof a remainder ought to begin 
and be created with the firft livery, and concurrent with the other Poih 379. 
cftate ; and cannot afterwards begin upon a condition. And he Ant. 359. 
faid, he never had heard or read, that a provifr could create a re- 
mainder ; although it might determine a remainder : but he held, 
tliat a remainder of an eftate of frecliold or inheritance cannot 
ccafc without entry or claim, no inore than an eftite of free- 
hold in pofleffion. — Owen agreed with Beadmond Ih bfniiibus^ 
for the reafons before fpecified. — Whewfore it was adjudged for 
the defendant. 

Dawbridge agahjl Cocks. Caseh. 

'T^RESPASS. The queftion was. Whether a copyholder might A copyholder 
-■■ lop off the boughs without fpccial cuftom ? — And it was re- "^"X '<^P» *>"t 
folved PEH Curiam, tliat by the conunon law he may cut off JJ^**^^*^^ ^ 
the under boughs, which cannot caufeany wafte : but the ampu- cftate. 
tation of the top boughs will caufe the putrefadion of the whole Am. 5. 
tree. Wherefore this is wafte, as well as the decapitation tliere- i.Browni.i3a. 
of, &c. 

Paulter againft Cornhill and Others. c^" **• 

"pJECTIONE FIRM-*.— Upon evidence it was held, that the Ahurband can. 
"*-^ hufl)and Ihall not be tenant by the courtefy of a copyhold, ^°' **\*^I^^''^ 
unlcfs there be an exprefs cuftom to warrant it.— It was alio held cu^^wfy cxc^^it 
by all THE Court, that if a copyholder furrender in tail, and by fpccial cuf- 
the heir of the donee is to bring zformedon^ he ought to count of toFn. 
the gift made by the copyholder who furr^ndered, and not by the ^o^- 442- s^*- 
lord ; for he is but the inftrument to convey it, and nothing 4. Co. 17. 
paileth from him. G'1*>- Ten. 15s. 

It was alfo moved. Whereas the furrender was to the ufe of one ''Z^^' "^*•- 
in fee, upon condition to pay lool. to a ftranger ; and if ho. fail- ** p^ wiuHg. 
cd, that It Ihould be to the ufe of a. ftranger in fee ; whether Ld. Raym. 
that were a good limitation to the ftranger, fo as there Ihould be 630. 1145. 
a fee dependant upon a fee ? — The Court fpake notmuch hereto, 
but willed to liave itfpecially found ; yet Beaumond conceived it 
to be good enough : tor it mall be as an uie limited upon a feoff- («) Ante, 3^9. 
ment ; and thefe ufes (hall rife out of the iirft furrender {a). GUb. Ten, 162, 

Fourthly, Whether in this cafe (upon the tender of the lOol. ^n^g^ ^^^^ 
to a ftranger, and he refufing) the condition be laved, foraf- Poft.'6o4.* 
much as it is to be done to a ftranger. — Beaumond. There is dif- Co. Lit'. 209. 
ference where one is obliged to do an aft to a ftranger, and he re- ^*^**' Tcn.276, 
fufeth, the obligation is not faved, for he takes u^on him to do 
)t, and where a leafe, or feoffment, or furrender is made as here, 
upon fuch a condition, for herein it is otherwife^— But the Court 
moved, that it ftiould alfo be fpecially found. 

Archer againjl Green. Cashj. 

FORMEDON. The tenant pleads a fine witli proclamations in ^ ^^^^^ ^^ 
bar, by one Richard, the demandant's anceftor. The plain- fore the procli- 
fiff replies, that Richard entered upon his father, being tenant in mations haTc 
jail, and levied the fine; and before the proclamations paffed, the p^aw, wuide- 
ialhcr rc-cntercdtand died, &c,— And by the wholx Court it "'"^ **^^ ^"^^ 
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was held to be a good replication, amhthe.lar well avoided. For 
when the tViber re-entered before all ibe proclamations pailed, tht 
iine thereby is avoided to all purpofcs ; as well to hixnfclf as to 
the Ion who levied it. But if the proclamations had incurred be- 
fore his entry, although he hail rc-cntercdwithin the five yean 
and died, yet it ihould have bound tiic fon and his heirs for ever. 

Strowd againjf W^illis, 
Micbaehnas Term 9 ^6. <S^ ^y, £iiz. Roll ^12. 

T^EBT upon an obligation, conditioned for the payment of 
■*^ 37I. 10s. rent, referved upon a demife of copyhold land for 
forty years, according to fuch articles indented. The defendant 
pleaded, that he had not any thing in the land demifcd by the faid 
articles. It was thereupon demurred. — SxyELi^y /cr tAef/aintiff. 
He is concluded by the recital of the obligation, and alfo by the 
articles, 5. Hen. 7. //. 20. Againft a leafe by indenture, the leflce 
fhall not lay, that the leilor had nothing to let ; and by a bare re- 
cital in an obligation, one Ihall be cftopped ; as 13. Edtv, 4. pl,^ 
is. And a recital by a fingle bill Ihall euop the party. 25. E^zc. 4. 
pi. 54. a recital by an obligation, that he made a will, he is eilop- 

Eed to fay the contrary ; and 2. (^ 3. Eiiz. Dyn\ 190. accord.— 
)rew, to the contrary. For where one is obhged to pay rent, if 
he cannot enjoy the land, he is not bound to pay it ; and therefore 
14. Edw. 4. pL 4. 20. Hen 6. pL . 22. Hen. 6, pi. 57. the 
tender thereof Ihall be upon the land, and not to the pcrfon. 
21. Hen. 7. pi. 6. the Dean of iritulfoi's Cafe^ it is ruled, that if 
he cannot enjoy the land, he fhall not pay the rent. And as to 
the cftoppcl by tlie recital, there is a difference where it goes in 
tlic generality, and where in the particularity ; for where it is in 
the generality ; as to infcoff one of all the lainds dcfcended unto 
him, or to be non-fuitcd in all aftions depending in the common 
pleas ; he Ihall not be eftoppcd to fay, that he hath not any land, 
or that he hath not any aftion depending there, 18. Edw. 4.^/, 4. 
Againft a condition to perform all covenants, a man may fay, 
tliat there were not any covenants ; aiid 21. Hen. 4. pL 54. agrees 
v/ith this difference. — And of this opinion were all the Court 
at the tirft ; bur aftciwar<ls, upon a fecond argument, they con- 
ceived that he ihould be eftopped. Wherefore it was adjudged for 
the plaintiff. 

Agnes Fowler agauift Dale.- 

Hlluty Te%my,7fy. Eliz. Roll ^z. or 411. 
T> EPLEVTN. The defendant made conufancc as bailiff of Sir 
■^ Ihoma-^ Hatton^ the place %uhercy being. part of the manor of 
Bcmficld \ and that the vill of Bcny field is an ancient vill ; and 
that in the faid vill habctur talis confuetudoy et a tempore fuo^ f^c. ha- 
bchcitWy tffc. quod quilthet inhabitam in aliquo antiquo me^ia^ls 
within the faid vill, fliould have common in the faid watte for 
all his l^afts levant et couchant within the faid vill ; and tliat he was 
an inhabitant, &c. And iffue was joined upon tlus prefcription, . 
and found for the plaintiff ; and it was moved in arrcft of jud^- 
ment, that it was a void and ill prcfcription for eyery inhabitant 
to prefcribe, &c. and therefore the bar was ill ; an4 the iffuo 
being joined upon an ill bar, the plaintiff is not to have any 
judgment-— YtL'^'^'^TQ''^ WQved for the plaintiff tp have jadg- 
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nacnt ; for it is pleaded by way of cuftom and ufagc, and it is not Fowu* 
a prefcripdon, which may be well enough ; for common may qJ[^V, 
be as wcU by rcafon of inhabitancy, as otherwik. And 22. Hen. 6. 
pL 43. common may well be appendant to an houfe ; lb it is 

10. jken. 7. pL 24. 15. Edu:. 4. pL 32. It is faid there is not anv 
difiercnce betwixt common appendant, .and common by reafon ot 
inhabitancy ; fo as it is there admitted, that there may be common 
ill rcfpeft of inhabitancy. 

It liath been objeded^ that inhabitants are not perfons able to pre- 
fcribc. But it was thereto anfwered, tliat it is not here alledged to 
be in thepciibn, buttobethe ufageof the village. Tide 18. Hen. 8. 

1 1 . Hen. 6. Prier of DunftmbWs Cafe^ 7. Edw, 4. pL -24. 15. Edw, 4. 

pL 29. 18. Edw.^, pL 3. 20. Edw.^ pi. 10. and fccortiP Mur'uTy '"'*• '*^ 
^* Pr^Jiriptio^'^ Bt0. loo. Inhabitants cannot prefcribe ; butacuf- 
tom may be alledged, that inhabitants may have common. 
Wherefore, &c. 

And£Rson. It hath been adjudged lately in this court, that it 
is a void and idle prefcription, and I can (hew the roll thereof; 
and there is not any colour againft it, for an inhabitant cannot 
have conunon, if he liath not an intereft or eftate therein : and ^*''*^' ^•■* 
tliis is not Ihewn in fuch a prefcription ; wherefore it is not a 
good prefcription. Alfo if he be oufted thereof, he hath not any 
remedy nor aftion for it, but the lord who is the owner tliereof ; 
and therefore the intereft ihall not be taken from the lord ; and 
the lord and the inhabitants cannot both have intereft thcix^in. 

Walmsley. Such a prefcription cannot begin at this day, 
and therefore continuance cannot make it good : for a gr;int of 
conmion inhabiioMilbus cannot be good, becaufe thcv are not Ant. 35. 
any corporation ; and by prefcription it canuot be good, for it is 
in nature of a purcbafe ; and an inhabitant can>iot (.urciiafe to 
bimfelf and his fuccelfor. 

Be AUMOND. This is not any of the four commons, ^/s. appen- 
dant, appurtenant, in grofs, or vicinage ; wherefore it is no good 
common. 

Owen accord. ; for they arc not any corporation to prefcribe : 
but a freeholder may alledge that he is icircd, and that he and 
all tliofc, &c. have had common, and tl)at is a good prefcription. co. 6. or. h. 
— But all THE Justices held, that ufagc may be allcJg.-d by Ant. iSc. 
reafon of an inhabitancy to have an calLnicnt,' but not to Lave 
iiilieritance. 

Anderson. It is the common courfe throughout .Pw^A,"^; and 
it is abfurd and ofpo/jtum in obje^io^ that the common Ihould be in 
the inhabitant ; tor it Ihould be mifchicvous to take it by a pre- 
fcription from the owner of the foil. And it is not poflihle thnt 
ihould be good by ufagc, which cannot have a lav.*ful continuance. 
And cuftom and prefcription arc all one. W hcrefore, Sec. — led 
0djouriiatur. 

Jcfop agamjl Payne, Parfon of Upzvay. <^Att 16. 

PROHIBITION prayed for fuing for tithes of locks of wool, a ntUux to pa 
fuggefting, that he paid the tenth fleece of wool in fatisfac- *^* *^'"*'* '^^ 
tion for all locks, and tithes due for wool. l"riTthcV^' 

Drew moved, that the prefcription was not good ; becaufe it wooiUjgoi!, 
19 but to have the fame thing and of the fame nature in recom- I'oA. 44(1. 4^ 

pence. ^*^9- t^o* 
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WFSBTt able in falfe imprifonment. Alfo in this cafe, they fufFered hid 

*^ ""^ . to cfcape before Dighton*s debt was fatisiied. Wherefore j^ forafmueh 

rlZ!!!!.* as he did a tort therein, it is rtafon he (hould the ratlicr be charg- 

ed therewith. 
•Ante, 12, 13. Snagc ec9fttra. The ancient flierifii are notdifcharged, nor the 
new fhcriffs charred, until three things be performed, v!tc. the pa- 
tent to tlic new InerifF; the writ of difcharge to the old fhenff ; 
and the delivery of the prifoncrs by indenture to tlie new flieriff : 

3. Co. 72, a. *'^^ ^^^^^^ '^ * ^"^ ^^ ^^ ^^glP^^^f' 295- **^ *c prifoners and 
writ Ihall be delivered to the new (heriff by indenture. Where- 
fore, inafmuch that it was not done fo, whereby tlie new fheriff 
might have conufance, they ihall be charged, and not the new 
IherifF. Wherefore, &c. 

PoPH AM, C. J. and all the Court, Gawdy ahfente^ held, that 
the ancient IheriiFlhall be charged, and not the new fheriiF: for 
this delivery over of tlic prifoner, and writ by indenture, was by 
the order of th^ common law : and reafon wills, that the fherift 
iliould not have prifoners delivered unto him, but that he alfo 
Ihould have thecaufes certified with tiicm ; and not to compel him 
to fearch out thecaufes of their imprifonment ; and in regard 
there was a default in the old IhfcrifF, that when they delivered the 
prifoner by indenture, they (hewed but one caufe only of his de- 
tainment, and not both. It is therefore reafonable they fhould ra- 
ther be charged than the new fherifF; and ft was an efcape in them 
prcfently: for the prifoner when he is delivered to the new Ihe- 
rifF for one caufc, although he be in execution for one cauie, he is 
not of execution for the other : wherefore it is an efcape mmintmara 
in tlie ancient IherifF, and they are forthwith chargeable therewith; 
and the law will never charge the new IheriflF, but where the pri- 
foner is delivered unto him in the common gaol of the county, 
with the caufe of his detainment, and he needs not otherwife to take 
him. And therefore in Dawlridgecourf s Cafe in this court ; who 
being IherifF of the county of fVarwick^ and had a prifoner in exe- 
cution (whom he kept in an houfc in IVarwlck^ and not in the 
common gaol of the county) being afterwards removed from his 
office, would have delivered the prifoner to the new IherifF at tlic 
faid houfe, \yho refufedto receive him, unlcfs he were brought to 
the common gaol, and afterwards the prifoner efcaped ; it was ad- 
judged, that the faid D. was chargeable with this efcape, and not 
the new IherifF, unlefs he had been delivered unto him in the com-, 
mon gaol. And as to the cafe where the old IherifF dieth, that 
may be agreed to be good law, for it is of neceffity, becaufe there 
%, Co. 7*. b. tbe new fhcrifF was to take notice at his peril. And it was aftcr- 
w^ards adjudged accordingly (tf). 

Note. Gawdy faid unto me, that he was of the fame opinioa 
clearly, for the inconveniencies which otlierwife would enfue to 
IherifFs, to inforce them to fearch all records out of every court, 
and in the interim not to know what to do with their prifoners, 
Vide 5, Edw, 4. pL 71. 39. Hen, 6. pL 33* . ^ 

Note. A writ of error was after brought in the exchequer 
chamber, and after argument there, the judgment was affirmed. 
Vide^. Co. 71. 

{a) See 3. Geo. i. e. 15. f.8. and ao. Geo. 1. c 37* 

StokH 
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Stokes againft Annefby. Caik a. 

XpftROR to rcvcrfc a judgment in a writ of dower in the com- Error to rcvcHc 
^ mon picas. The error affigncd was, For that in term Afich. awrltoT 4owtr. 
ai. f^ 22. Eliz, Rot. 2315. Annejby brought a writ of dower 
againft Stoka^ returnable qulndi Afurtiniy at which day the tenant 
made default, and a grand capt was awarded returnable o^ab. 
Fufijicat. next following ; at whichr day the tenant appeared and 
tenciered bis law dt nonfummcns^ and had day to make it until 
jfinnque feptim. Pafch, At which ^. feptim. Pajch. the tenant jett 
^jffiym^ which wm adjourned until tres Trin. 22. Eiiz, at which 
ay the tenant appeared, and the demandant releafed the default. 
And the tenant imparles until Aficb. 22. i^ 23. £iiz. And upon 
the plea-roll, Pafch. 22. Eliz. it is entered, that the tenants 
then appeared and pleaded in bar ; that the demandant detained 
charters from him, being feoffee to the baron\ and iflue was 
joined tliereupon, which was afterwards tried in Mich. 23. t^ 24. 
Jili%. and found for the demandant ; and fhe tliereupon had judg- 
ment \ and thereupon this writ of error was brought. 

The First Error afligned was, Becaufe this appearance and An appcamnct 

E leading in Pafch. 22. Eliz. at which day the party was out of court, entered on the 
y the elToin caft aiKl adjourned, is merely contrary to the record, ^^"/i'^' "a*^^ 
and void; and therefore the lUne joined and trial and judgment tht tjj^oin-n)// 
thereupon are altogether void. — But Coke yittomey General y and ana adjourned, 
Gl ANViLE,/^yVtf«/, moved, that the eflbin-roli and all thereupon '^ ^^ ^^^^ ooi 
ihould be void. For when the party appears, and pleads, that ap- ^1^?^ ^^ ^"' 
pearance confounds the elToin ; and tliat appearaJKc and pleading aiuc^^ao. 
is upon the plea-roll, which fhall tl.c ratlier and more forcibly be 
intended true than the other roll; for the piea-roll conti oils all Q^b^c'^'p^*!- 
other rolls. — But after divers arguments, the laft day of this Term * * * ' *' 
THE Court refolvcd it to be error, for every roll hath his courfe 
and order. And when it appears that the tenant was ellbineJ, and 
the effoin adjourned until another Term, the parties thereby are 
out of court, and their appearance cannot be recorded. And in 
that an appearance is recorded, and a pl)^a pjca Jed upon the pica- 
roll, itlhall be intended to be a practice and mif-cntry (as in trutli 
' it waSy as appeared upon examination) than otliern ifc. Where- 
fore the firu {hall be nitended the true roll, and aU proceedings ihall 
be according to it ; and the appearance after, when none of the 
parties had day in court, is void : and fo the plea pleaded, and 
trial, and judgment thereupoii, are erroneous, and not aided by 
any of the ftatutes oi jeofails. Wherefore for tins caufe they 
awarded, that tlie judgment ihould be reverfed. 

A Second Error alledgcd yyas. That this plea of detainment vf^^^ tenAPt'in 
charters'hy tlie feoffee, is. a void plea enfonlmiche (which was agreed jj^^^^' ^\^^ 
by ALL THE Co'urt) ; and then the iffuc joined thereupon isd^ainn^uof 
void, and fo a mif-tiial tclxA jeofail : ^ and of that opinion was Fen- chartcrs.anifluc 
JHEK^Juftice. But it was thereto anlwered, that although it were thereupon, u 
an infufficlent plea, yet it is .npt^n'erely.void ^ for it ^ a plea pro- ^^L*^^^ ''^* 
per to this aftion : aCAd iffue bcHfg*joiried*(heitupon^ and tried^ it I^X 0*30. 

I Ante, lOo. Port 455, 778, 9. Co. 18. a. i. Com. Dig. 3 3*,. 
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C/.rr 9. Philpot's Cafe. 

V\y^nznexgnj A Nj cxigciit WRs awardcd ap;ainft PhiJpct and liis wife, and di- 
;is-i;ni\ hufband l\ ^,^^^ othcTs, upo:i an indiamcnt of rccufancy. The hufbonJ 
hu'tbrnd^dV*'^ appeared upon the cxij^cnt, and conformed himielf according to 
c"nforn^ the Uw; but the wife made default, and did not appear. The hulSand 
Court will not pravcd to be bailed dc die In dlcm^ ui\til the appearance of his wife, 
bail till the wife for'thc default of the wife ought not to prejudice the hulband. 
p^rT^fi ^"^' ^'^^ prafticc and ufage of the common pleas is, where proccfs 

** ' "* of outlawry ilfucs againft baron ViwA feme ^ and the baron appears, he 
1. Ro. Ab. 5*?3. ^j^^ii jj,^^,^, jj^y j^y i^^ji^ yp|.jj j|^g appearAncc of his feme. — But the 

stne,'!^^^!^^' Court faid, that it was in the J ifc ret ion of the Court, when he 
1. Mod. 8. csmc in upon the exigent, whether he fhould be let to bail. Kni 
6. \:od. 17.10?. this Court ufed not to let the baron to bail, but to continue him 
i.>. Mod. 1*^3. ;,j prifon for the contempt of ) lis feme, until the fnne comes in: 
Safk*^M'.^^' wherefore die bail was rcfufed. ylds 8. Hen. 4. pL 6. 21. Hen. 6. 

Str. 1 167. 1*37- /*^- 4- 
12/2. 1. Ttrni Ktp. 4.06. 

Rot!] cram apitvr.ft Crawlcj'. 

E.furTrrn, 35. EHz.. Roll 1^2. 

A rclcafo cf «// T^RRT upon an ohhgation. The defendant pleads a rcleafc; and 

^.ri*f will Hif- XJ upon tho pleading, the cafe appeared to be, that tlicrc wcit 

^'Tfromtiic'" controveiiics bctwi\t the plaintiff, lord, and the defendant, being 

paymcniof a his tenant, for a relief and an heriot ; and they having fubmittedit 

bond. to arbitr;:nicnt, it w?s p.waidcc^, thn: there Ihould he a releafe made 

' of them ; and in p» r.'o:-7i:m{:o of this arbitrament a releafe iras 

s. C.Owen, 71. itiad;: hv th^Tc wor.l^ : •* of ail reliefs, duties, and amercements \* 

Kaym. 399. ^^^^ ^j^j'^ rcjcafc plculcd in Iv.r of this obligation, which was notput 

*• '53- • ]q arbitrair.enr, noriiitmdtd to be leleafed. And upon all this 

matter difclofcd, it was dem'iiied. — Coke, Attorney General^ 

^ movtd. that it IhouM not be a bar : for this word *' duties" being 

placed bet.vixt " relicf> and amfn'emcnts,'' fhall be hitended 

duties of fuch a nature, and not any other; wherefore it fhall noC 

extend to this bon*-!.- Kut thk Court held the contrary; for al- 

tUouprh the intent wa^ not to extinguilh it, yet ** duty" extend* 

^ thereto in extremity of law, wherefore it fiiall be an extinguilh- 

■* Pac^ Ab* Tc\tnt and iiifcharge of the bond. And thereupon it was adjudgei 

to9.'Tn not-i. f^r the defendant^ (a) . 

CAsr. 11. Thornborough m^nhtfl Monpenfon. 

A covenant" to f^^^'^'-^ ^NT. The covenant wherein the breach was affigncd 
'* m'^k/ub an ^vas, That hc (houlil make fuch an afl!urance as his connfd 

•• afuy'iMCias ftioulil dcvifc of an annuity of twenty pounds ; and alledceth for 
* iouny! (fail breach, that his counfcl devifed that he ihould bind himielf and 
** *''^{!d d '*^"' '^^'^^^ ^y '^^ obligation for the payment of this annuity vcarly, j 
€t)fsju t . xvhich he had not done. And ifluc being joined thereupon, aJf* \ 
ter verdict it was moved in arrcft of judgment, that this waf | 
not vvithir. the covenant, and fo no breach, for it is not any affu- | 
rr.r.ce of the iiiinuity. — Popham. If a man covenant to roab | 
fuch i\\\ alUirnp.cc of the manor of D. as his counfcl fhall devife^ 
and tlic ccunfcl dcvifeth an obligation or a ftatute to be raade fa 
the peaceable enjoyment thereof, he is not bound to make it (jW 
^ CrRiA ccnccjfit,) But if the covenant were to do fuch aft or aflf 

ni. J.I.. 251. j.^^ ^^^ aflurance of tlic manor of Z). as his counfcl dial! derifc 

and 
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iihd they dcvifc a ftatute for the peaceable enjoyment thereof, he Thorn bo- 
Is bound to do it. — It was alfo moved, that this was not within RaucK 
the covenant, becaufe the devife was, that he Ihould bind him and yi^*^^^^^^ 
his heirs; and there is not any word in tlie covenant, that the ^^^^^^^^ 
heir ihould be obliged; wherefore, &c. — But the Court gave 
hot any anfwer thereto, and it was ended by arbitrament. 

Weaver againji Cardan. Cah i%. 

ACTION for thefe words : " Thou wert detefted of perjury in Words not 
" the ftar-chamber.** — It was held upon motion that the aaionabie. 
aftion lay not ; for an honeft man may be deteftcd, but not con- ®' ^' ^* 339- 
vi&ed ; 10 no ilander. Sed adjoumatur, 

Harlefton's Cafe. Cah 13. 

TT was found before the coroner, fuper vifum corporis^ thzt Melius infuhtH* 
-*• HarleftoH fell into a marlepitybr/«//5, and fo died. By the jpro- *'*'« niay be 
carement of the queen's almoner, a commiffion iflued out ot the "^^aj"^* not« 
crown office, in nature of a melius inquirendum^ and was awarded ^*|j?j^ '"^ 
to the (herifFto enquire of his death, and of what goods and chat- * 3- •9* 

^tcls he was poflefled at the time of his death ; and it was found 3- Kc*>. 800. 

Pbcfore the merifF, that he was/r/e? defc, isfc. It was moved, that *' j^^' g*' 
this writ or commiffion was not well awarded, but utterly void ; i^. 238. ** 
for the 28. Edw, 3. c. o. is exprefs, that no fuch commiffion fhall 12. Mod. m. 
be granted ; and that tne IhenfF Ihall not take indiftment by writ 4^^- 
or commiffion ; and F. N. B. 144. ^ 250. agreeth therewith. — ^^"^^8 
But IvE, the clerk, informed that they have divers precedents saJk."!*^'. '* 
fince tliat ftatute of fuch commiffion. awarded. strange, 69. 

1073. '^97* >• Hawk. P.O. 88. 109. 2. Bac. Ab«496» 

Collet againji Marfli. Cam 14. 

Trinity ferw, 35. £/iz. Roll 38. 

ERROR upon a judgment in a precipe quod rcddat. The error «• Ntnfumrn^m'* 
affigned was, Becaufe the defendant was not fummoned at the j>y t^« fticrifl; 
church-door, according to the 31. Eliz. c. 3. and by reafon of \" f^'"*^"/*' ?^ 
Jhis defeult a grand capias was awarded, and judgment given againft br3ffiined"for 
him, and he loil his land by default, and in truth the fhcriiFre-^ error. 
.turned him fummoned at the fhurch- door. It was thereupon de- Port. 397. 
murred, whether he fhould have this averment, or fhould be put ^^^' 349* 
onhr to his action upon the cafe againft the iherifF. — ^uare ; for l^f^^^'/"^^* 
THE Court upon tlie motion doubted tlicreof Et adj»urnatur, {a) Couldf.^aS. 

{a) 1 he judgment w;*8 affirmed, poft. 397. 

York againft Allen. Cah 15. 

ATTAINT was brought in the common pleas of a verdift in if fc^dia in 
Aancc regime ; whereupon the record was removed, and there ^'- f- be af- 
thc verdia was affirmed ; and now the plaintiff in the firft aftion ^"^^^J^^" 
prays execution according to the firft verdift, as 7. Ed. 6. the Court (half 
X)y€ry 81. is, — And Popham and the other Justices held, that award execu- 
hc fhould have execution ; for the Tuftices in tlie common pleas tion on the firil 
may not award execution, for they have but only tenorem recordi. ^^*^- 
But if the verdift had been difaffirmcd, and execution on the firft 1. Ra Ab. 887. 
veidiA had been had before, the Court of the common pleas 3.B»^Ab.a8f. 
might have awarded rcftitution very well, and afterward execution *' ^"^ ^*'' 
was awarded accordingly. 
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Case 16. Watts agtu}:Ji Hagdcii. 

Pleading, T) EPLEVIN. The defendant avows the takini^ in lfl?ite Acrt 

•*^ for damage fcafant. 'liie plaintiff replies, that they were taken 
in Hlack Acrc^ Alisrv-j: hoc that they were damage fealant in 
IJlHte Acre. It wa5 thereupon demurred. — Et i^er Cl'RIAM 
without argument it was ruled to he an ill traverfc ; tor he ought 
to have travericd tiie place of the twivini;, and not that they were 
damage feaj'ant. Wherefore it was adjudged for the avowant. 

Casi 17- 1)l1I againft Iligdcn. 

Trimty Tirm, 56. tUz, Roll i\. 

Whcrt. by cuf. {? JECTIONE Fl IIM/E. Upon n f;>ecial verdift the cafe was, 
torn, copy hoidt *' Tenant in triil of a copyhold, remainder in fee, is impleaded by 
may be imailcd, pi^jj-^^ ill court haron in nature of a writ of entry in the M 
be^ii^'-'^^Tn^ ^^^'^ fuffcrs a common recovery with voucher : Whether this mall 
thcioid6c:;urt hind the remainder ? was the quellion ; the tenant in tail being 
to ijurit. doad without iffue ; and it was found, quod nunquam antca videbatm 

Ant?, 149. tiu-s recuperet. J in cnriu manerli prad'Ui'i, — The Court upon tli| 
Voil 3S0. 391. p,,jt|fjj^ fccmtd to incline that it Ihould hind the remainder, but 
J. Ro. Ab. «:o6. ^"'^^7 ^^pa'^e iiot much lliercto. Sed adjoin natur. 
Moor, 35JJ. 753. 4. Co. 23, a. Salk. 340. i. Buir. 210. i; Wilf. 26. Cilb. Ten. 176, 

c.\sr. is. Pr.rlct iip.cl Bartholmcw agai/ijl Cray. 

yiuhaehr.as Term, 36. ^ 37. Elix. Roll 25. 

flfn :r. *. pond 'T^RESPASS. The cafe was. That a man having fifties in Ini 
<h.-.u ^,0 10 the A pond, made his executors, and died. The defendant bcinj 
hJr, and r.r.t to j^jg cxecutor takcs the filhes, and the plaintiff as heir brings tid- 
^^R^n^^Ab 16. P'^^^ • and upon this matter difclofed by bar, it was demurred in 



$unf.25. b. la,v'.— Adjudged without argument for the plamtift. For a- 




Case 19. Lx-'igh cgattiji Shaw, 

Trinity Term, 36. Elix, Roil 767, 

If .1 imndo. TT JECTIONE FIRM^.of achambcr. The cafe was, Thato» 

mifc a rrc7»ry ^^ let a rcftory for years, excepting the manfion-hotile of the rcc- 

ixciPTiNc toxj^faving to the Icftcc the chambcrnow in queftion : and, Wh^ 

'^^^A'^y- thcr this mall be faid to be let for years? was the queftion.- 

tothc'icfftr^' FopiiAM. Here is an exception out of an exception, which if 

tbcchambc? good enough, and^lhall make it pafs by force of the leafc; fc 

. partes by force this exception or faving makes the tiling excepted as if it never ha' 

of thcicafc. been let: fo a faving out of a faving makes it as if it never haJ 

WooH't ^^^^ excepted, and then it pafled by force of the leafe at firft.- 

0«iu»4i« 'I'o this opinion without any argument the other Justice' 

agreed. And it was adjudged tor the plaintiff. 

Stuttf 
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Stanton againft Barnes. Cajji 10. 

Hilary ferm, 39. kHz Roll ^r)2, 

TPON a fpccial verdift it was found, that it was ancient 
^ copyhold land, parcel of the manor of v^. and dcvifable in ^ycuftom,t 
, or for life, foiummodo ca capicnti extra manus dzmini. It was 5^*^,'^"^.'^^"* j 
)ved, that the fur render was to the ufc of one for life, remainder to tlic'^uVof 
tail, remanider in fee, who were admitted accordingly by the one for life witji 
lant for life, who dictli ; and, Whether that were good to him in r«^»nainderi/i 
: remainder in tail? was the qucftion. — TANFiELDmoved,tiiat ^^'^* 
regard the cullom is ound cxprefsly, that it fhall ht foiummodo Port^^^'ro*! 
Tiiplntt't extra munus domtniy it ougiit to he an immediate taking ; ' . ''''*• 
1 he Ihall not take by way of remainder. ; alfo the cuftora will f.^oHAb'*^'' 
: warrant anycllate hut for life or in fa-.— But the Court re- Giib.Tcn./oA, 
w'cd to the contrary, that it is good enough. For in that it is Carter, 22. 
lited to one and the heirs of his body, it is not void ; but if it ^*^r» '73-i88. 
not an eftate tail, it is a condition.<l ke ; and fo it was agreed J; ^'°"- '75« 
us all in the cafe oi Gi'uHVthcr and Rake \ for when a cuftom i^^sjd.^jgj^ 
rrants a greater, it Ihall wanant the lelfcr eftate alfo. To the Cro. Car. 45. 
ond, it may be well limited In way of remainder fas well as to 3- Lev. :27'. 
immediate taker ; for when the cuftom warrants it, it cannot ^•^^^*- ^^• 
:rain afce to be limited as vvtii by way olremainder) as otiierrx'ife ; \'^t^^^' *^^* 
1 he in remainder and the purliculaV tenant make but one cllate , Burr] 206!'' 
I in that it is found that tnc cullom is, that it ihall be gr.ntcd 2. Ld.Ka/.9n|, 
mmodo ea capicnti^ it is void therein. Wlureforc it was adjudged 
ordingly for the plaintiff. 

Noke cruiinfi AwAcr. ' . Case 21. 

TrfnityTcr/;/, 2^^- l^^'^- ^^'^ 

OVEXANT. Wherein iie flievvs that one John King made a An amgnceby 
leafc for years to J. the defendant, \>-ho by deed granted it to «/3/'/>r/ cannot 
?/, and covenanted with him, that he and his ahl^necs ihould n)aintjin an ac- 
ceably enjoy it without interruption. Jbd grants it to J. S, ^'°"^*' ^^^v'^- 

grants the term to the plaintiff, wiio being ouited by a ilranger, po?l'' fy 
igs this a6lion; and after ilFue joined upon a collateral matter, 

1 alter verdict for the plaintiff, it was alledged in arrell of ^^^''' 4^?. 
gment, that this action lay not for the fccoiid alligncc, unlcfs \' Vtnf *6*' 
:ould fhew the deed of tlieftrll covenant, and of the aliignmcnt, j. i^ij, '\(^J.^^ 
\ of every mean :ifiior,iment ; for without d-jcd none pan be af- 15,-2. 

lee to take advantage of anv covenant, which cannot corn- 
ice v;ithour deed; and to tliat purpofc cited Old nd^ 102. 

\c^,EaM. 2. ^"'Covenant.'*' 25. And it one be infeoffed with 
ranty to him his heirs and alhenecs, and the feoffee makes a 
Tnient over without deed, the aiTignee fnall not take advantage 
this warranty, bccaufe he hath not anv deed of aliigr.ment. 

if he had thede:d, it Ihould be otherwifc; and to that purpofe 
• 1 3. Eduf. 7. *• ronchj*' 17. 3. Edw. 3. '-' Monflrans de Fayts^'^y. 
Edw, 4. ibid, 164. 15. Ediu, 2. ibid. J4. 1 3. Hen. 7. 13. 
14. 22. y^7^/;/m 8B. -)hit ]*oHUAM held, that-he (hall have • 
antage without the d^td of affignment ; for there is a difference 
are a covenant is annexed to a thing, which of its nature 
not pafs at the iirft without deed, and \vhercnot. For in the 

cafe, the aiSgnee ought to be in by deed, othcrwlfe he fliall 
have advantage of the covenant ; and therefore he denied die 
; of the feoffee with warranty ; for the fecond feolFee Ihall 
e benefit of the warranty, although he dolh not flicw the deed 

B b 3 ^^ 



374 



KOKI 
AWDBK. 



CaII 13« 

The entry of 
a IdTorfliallnot 
excufc a leflbe 
froofi perfom^ 
ing a collateral 
covenant. 
Ante, 36a. 

Moor, 402. 



Hilary Term, 37. Eliz. In B. R. 

of affigmnent, but fhews the deed of the warranty ; and fo is the ' 

better opinion of the books.— And to that opinion the othei j 

Justices inclined. Sed adjournatur. Fide ^. Cc.6^. 

. It wat adjudged for the^dcfendanty pod* 437. 

Carrel againji Read. 

/COVENANT. Lcflce for years covenants to drain fticl^ watw 
^^ out of land before fuch a d^y. He pleads, that before the 
day the leffor entered, and continued ir> poflcffion until after the 
day : and it was thereupon demurred. — Adjqdgcd to be no pica, 
becaufe it is a collateral aft to be done by him ; uiilefs he had b^^ 
that the leffor held him out, and difturbed him to do it. 
Owen, 6 j. 8. Co. 9a. a. i. Roll. Abr. 453, i . Bac. Abr. 43^. i. Wood^ Coo. 4Ji. 
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Allen agatnfi Hollowell. 



Thcunder.tc. fTjECTIONE FIRM^. The defendant pleads, that the 
f>*nt of a leflee -^ queen was feifed in f^, and let it to J. S. fot years by patentj 
of the crdwn ^^q let it to the defendant, and pqiys in aid of the queen. — And 
ai™f rfwcrown ^^ ^^ ruled to l>e lio plea, becaufe he is not immediate tenant! 
• * Wherefore a refpondes oujier was awarded. •"'••'' 

Day againft Bi(bitch. 

TRESPASS, for the taking and carrying away ^ dyer's vat 
Upon a fpccial verdift it was found that tlie IherifF, upon aii 
aftion againft the plaintiff, attached it, being faftened to the wall of 
the hpufe, and delivered it to the defendant : and. Whether this 
taking or delivery were lawftil or not? was the queilion. 

First, It was moved, that it could not be attached ; becaufe it 
is parcel of the freehold, and fixed thereto. ' 

Secondly, That the a£iion lies hot againft the defendant, 
becaufe he hath it by the delivery of another, and not by his own 
taking. 

And it wa$ refolved by all the Court, that it could not be 
attached, in regard it is fixed to the 'land and wail.— *Ander son 
faid, that waioKot fixed to a wall cannot be remov^ ; an4 if it bei 
^ •" "' ••• • \i 
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it IS wafte. So of tables dormant, fixed, &c. — WalmslSy faid, "O^r 
that in the time of Lord Dy^r^ this difference was here taken, and <»!r*"*/^ 
agreed, that a furnace fixed in medio domtU is but a chattel, and is *^*'^-*'* 
rcmoveable ; butotherwife it is, being fixed to the walls ; and after- 
"wards it was adjudged accordingly for the plaintiff. — ^The fecond 
matter was not much infilled upon, bccaufe he was prefciit and 
took it, and fo he was an immediate trefpafler. Fide 42. Eduj! 3. 
pL 6. 20. Hen.l. pL 13. 2\,Htn. 2. pL 6. 

Brawn againji Michael. Cxsi ^. 

A CTION for words. Whereas he was a juftice of the peace » words not 
-^^ that the defendant fpa*:e of him thefc words : " He hath de- aftionable. 
** livered untruths upon his oath, in his anfwer in the chancery, 
** at the fuit oij. 5.** It was thereupon demurred; and without 
privity of the Court, in Mich, 36. Cf 37. Eli%. judgment was 
entered for the plaintiff. It was now moved to llay the writ of 
enquiry of damages to be awarded. — And all the Court agreed 
thereto, for judgment was entered without their privity ; for they 
ail now agreed, that an action lies not for thefe words. For he 
might deliver untruths upon his oath in his anfwer, and not be 
perjured ; for there are therein two oaths, the one upon his know- 
ledge, the other upon his evidence, upon report of others, which 
may be untrue, and he not be perjured. Wherefore, &c. 

Sharrock agatnft Hannemer, Cah 4. 

XpALSE IMPRTSONMENT. The defendant jufti^es, for tliat AconfUbiecan. 
-*• he was high-conftable of the hundred of D. in the county of ""t arrcft for 
Salop, and that the plaintiff made an affray upon 7. 5. and that ^^^^^^-^^it 
he came prefently after the affray made, and % p. prayed him ^^ warrant, 
that he would take furetics of the peace, becaule he flood in fear except fdmy is 
of his life : whereupon he committed the plaintiff to ward there, ikdyiocnfue. 
(for that he would not find furcties for the peace) , as it was lawful for '^"^'^ *^^' *°4* 
him to do; and traverfeth the imprifonment in any other county : Lamh. i32, 
and it was thereupon demurred. — First, Becaufc a conftable Bro. Sui-cty, 
cannot take fureties of the peace, unlefs for an affray committed j^'^^' 
in his view. — Secondly, Becaufethe county is not traverfable. — savii?©^.^ 
But as to the fecond, theCourt would not hear any argument; owen. 105. 
for there is no queftion but it is traverfable when the juftification i.Hi.wk. 269, 
is local; and fo it was adjudged in the queen's bench, 27. £//2. 2. Hawk. 97, 
Roll 404. betwixt Davuby and Dawby,^^\x\, as to the firft, AndER- ^'^ Ld! Kaym/* 
SON, Walmsley, and Be aumond held, that the juftification is ,,'5-/ 
not good. For Anderson faid, that a conftable may commit one Dougl. 3 59.671. 
for die breach of the peace in his view, but not if it be done out 
of his fight ; and he cannot take an obligation for the breach of 
the peace, if it be not broken in his view ; and an high-conftable 
is not fuch an officer, noi confervator of the peace, whereof the 
common law takes any notice, iox he is not mentioned in any- 
book ; and neither the high nor petit conftable can take any 
man's oath, tliat he is in fear or his life : wherefore, &c. — • 
Walmsley. A petit-conftable may commit one who hath broken 
. the peace, although it were out or his fight, if he will not find 
ftirctics of the peace, upon information tliat one intends to make 

Bb4 ^ ?.bax.-- 
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Sharrock a battery, and to difturb the peace ; for by preventing of the 
«i«»V occalion of the breach of the peace, it Ihall be well prefcrvcd. 
Haknemir. ^^j although that 10. Ed'u;. 4. 22. Edw. 4. pi. 25. 3. Hen. 4. 
pL 9. are, that he may commit one upon view of the breach of 
tlic peace, and make him find furety therefore ; yet 44. £dw. 3. 
title " Barr^^ is, that he may do it upon information of 
the peace broken, or to be broken, or tliat he comes where the 
perfons arc aflcmbled to break it ; for thereby the breach fhall be 
avoided : but he may not take furcties by recognizance entered, 
becaufe he, is not a judge, nor any officer of record, but is elefted 
by matter in pais^ and therefore may take furety by matter in falt^ 
viz. the obligation. But an high-conftable cannot do fo ; for he 
is not a confervator of the peace by any law, nor find I any autho- 
rity which mentions him ; and in the north there are not any high- 
conftables. But neither high nor petit conftable can take an 
oath of any one, that he is in fear of his life : wherefore, &c. — 
Beaumond. A conftable and (herifF are confervators of the peace 
at the common law, and may take furety of tlie peace by obligation, 
upon view of the peace broken or tumult made; otherwife not. 
But they cannot take any man's oath that he is afraid of death ; 
for he is not a judge,- nor officer of record ; which is tlie rcafon 
that an obligation taken by him fliall be in hist)wn name, and 
not in tlie queen's name ; and ihall be certified at the feiiions of 
peace. But a chief-conftable cannot do fo ; nor are they by the 
common law, but by cuftom, and for conformity : wherefore, &c. 
— Owen. A conftable is a confervator of the peace by the com- 
mon law, and may tike furetics of the peace, as well before the 
peace broken as after, for otherwife it would be too late ; and 
this authority at the common law yet remain**, and that a chief- 
conftable may alfo do it. — But notwithftanding his opinion, 
for the reafons before exprefled, it was adjudged for the 
plaintiff. 



Caii s. 



Mercer againji Chartrer. 

Eajler Term, 33. El'iz. Roll 1618. 



f^. Tn what A TTAINT upon a verdift in an aflife. — A fpecial vcrdifl was 

rnar.n^anim- '^^ found which was imperfeft in divers points, and how it 

f>crfeft fpecial (hould be remedied was much doubted ; for tliey all refolvcd he 

r'«f 'H'l"""' could not have a certificate, ahhough a certificate lies in the firft 

^ ; action. A new vemre facias alio lies not ; becaule no venire Jaaas 

Ante, 309, lies in the aftion, but it was a jury the firft day. But as they 

Poft. 645, 646V were now advifed, they conceived that he ihould have a new 

F.N.B.108.D. fummonsofthe jurors in the aflion. ANDLKSONand Beaumond 

Co. Lit. 139. a. held, that he might difcontinuc this aftion, and bring a new at- 

3..l.Coin 4C2. taint. But Walmsley and Owkn conceived, that a&er a dif- 

continuance by aft of the party, he fhall not have a new attaint ; 

neitlier *by the common law, iibr at this day by the 23. Hen. 8. 

c. 3. but that he Ihall be fined and ranfome'd. But they all re- 

folved, that after a nonfuit, hq fhall not have a new attaint, 

neither by the common law no? by the faid ftatutc Et adjtmr^ 

naiur. 
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Baldwin ag;dinft Wifeman. Case 6. 

Trinity Terrrty 36. £//2. Rcll 906. 
nrRESPASS. Upon a fpecial vcrdift it was found, that Richard A devife to A. 
* Bald'jiun had ilFuc Richard znd Henrys and two daughters ; and »ntail, « upon 
devifcdhis land to Henry'mtziU if he lived unto his age of twenty- "^^^'^'omM 
four vears, u;>on condition that he fhould pay lool. to his daugh- u to ^^V^^j 
ters ; and if Henry died without heir, then if ^V^jr^i'did not pay *» if ^. dies 
the fliid lOol. that it fhould remain to his daughters and their heirs. ** without iwir. 
Whether this w^ere a condition, or a remainder by limitation to the ]| ^^*^" ^^^" ^^ 
daughters? was thequeftion. — Walmsley and Beaumond held, u?^!'*!^'!* a 

^. ,.». iT^- r-ji y -r * »cci. the land 

that It was a condition : and Beaumond laid, that a devife to «* niouid remain 
y. S, paying lOol. to J. D. and if he fail, that it (hall remain to " to b:' Thi» 
J. D, is a void remainder ; fo a devife to J, and his. heirS, and if '^ ^i9nditiom, 
he die without heir, tliat it fhall remain to B. is a void remainder. ^"^ ""' * ^''*'* 
But Owen e contra in the principal cafe ; for it is a limitation by AntT, 20c. 
reafon of the intent. — But being afterwards moved again, it was 
adjudged according to the opinion of Walmsley ut fupra^ that Goldf'^*^"' 
it is not any limitation, but a condition"; and that Richard was in cowp. 841. 
for the condition broken {a). Dougi. 63. 75. 

(a) This judgment wai rc\'erfcd upon a Clench, and Fekkf.r, to he a limitation, 
%vrit of error. in the quscn's bench, Eaft. ami not Acrrndttion. Owen, H2. See alfo 
37. Ellz. and it was agreed by Gawdy, Dyer, 128. i'lowd. 408. 

Elizabeth Countefs of Rutland agav:Jl Ifabel Countcfs of Casi7, 

Rutland, 

Tj^LlZABETH countefs of Rutland, and otlier executors of Ed- Trover lies hy 
-*-^ WARD carl of Rutland, executor of John i*arl of Rutland, againfl an^execu^or 
Isabel countefs of Rutland. Aftion upon the cufe oi trover of di- "ponaconvrr- 
▼ers jewels and other goods to tlie value of loool. and alledgcth, ^'|?" '" t'^t-*t«Tic 
that the defendant knowing thofe goods to appertain to John ajtho^u^^^ fiJe'^' 
earl of Rutland in his life-time, and after liis death to F^dward goodo h;;v^ nc- 
ejtrl of Rutland, as executor to John, and after his death to the ^^r been in ti,? 
plaintiff, as executor to Edward, executor to John, had con- """^^ ''»""'" •^''*" 
verted them to their damage of lOOol. The defendant pleaded and'^he nTmTt ' 
not guilty ; and found guilty to the damage of 940 1. thcconwifKn i« 

It was now moved in arrell of judgment, that this aftion lies not traverfaMo, 
not for an executot* upon a trcvcr and converfion in tlie time of *"^*^^^\"^^ ^c 
their teilator ; for it is not within the 4. Jidzv, 3. c. 7. as a quare '^^l'f{f^'\^,'^ ^^^ 
im/'edit and an ejcdione fir ma have beeji taken to be within the p^^j^. .g^. \^.^ 
equity thereof. ' ■' ^ 

Secondly, Becaufe tliere is not anj certain time (hewn of the owen ^'6^^' 
converiion, whether it were in the tune of the tcftator or of the Moor,'; ^6. 
executor. a.Roii.Ai>. 5^4. 

Yklverton to the /fry? exception. The aftion well lies for an ^"^- '^"- ^'4* 
executor by the equity of the ftatute. And fo it was adjudged sav''^^,g'^^!., 
Pafch. 33. Eliz, B, R. that this aftion lies for executors upon a j>op. 189.'^^* 
trover and converiion in the time of their teftator ; and it was one i. i-con. 193.I 
Drake's Cafe, — To x\\e fecond, the day of the converiion is not ma- ^^b. 10. 
terial ; for be it in the time of tlic one or the other, the executor ^*'*'* *°^ 
Ihall recover and have damages to the ufe of their teftator. But 
the count is certain enough; for it is, " that the defendant know- 
!* ing the goods to be the goods of the faid John earl of^utland^ 
\\ an4 intending tp defraud the plaintiffs, had converted tliem ;" 
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TvTLAiiv (o of nfccffiry it ;s to be intended, that the conrcrfion was inlhf 

•i*^ phintiff's tiifu-. 
r»7rA*». ^j j^ jjjg £j^ all THK JrsTiCEs rrfolTsd. that an rxenirci 
nriaj" well maintain an adion for goods convcrtod in the tnncot 
their teftator, by the equity of the 4, Eiiu\ 3. c 7. as well as a 
j>tf^r impedit ; and fo u the common experience at this day. 

Botasto the fecund, Beaumoxo and Owck held it to be 2 
material exception ; for the day of the convcrfion Owgat to be ex- 
prefly laid, ahhou^h it is nor tiaYeriable : for it is mztcer of fab- 
nance, and the point oi the action ; and therefore the dav and 
place of the converfion ought to be expreily mcntioiied. And it 
^. hath been adjudged in the queen's bench in Stnmjhajms Ccft^ and 
in Sir Thomas ryUlft^nt Cafcj that the place of the converfion 
ought to be laid ; otherwife it is iSi : and as this cafe is, the adion 
may be brought of the conYerfion in the time of the te^ator. or in 
his own time : and it is doubtful in whofe right it is brougfat, for 
want of t]ie time certainly exprelled : and in the one cafe he o;:ght 
to have his action upon die ftatute ; and in the other caic, by the 
common law : wherefore it is not good. 

But AKDERsoKand W alms lev held firongly to the contrary: 
for the cafe being agreed, that the executors (hall have the adion 
as well for the converfion in the time of their tcftator as in their 
own time, it is not material in whofe right the adion is brought; 
for they are to recover damages to the ufe of their tcftator both 
ways. And it is agreed on all fides, that the day laid down is not 
traverfable ; and not being cxprefled, it is not much material; nor 
the inqoeft (hall not have regard thereto : but the time is well laid 
dov.'n ; for it is foji m^tem^ intending to defiraud : fo of ncceffitr 
it is to be intended, that tlie converfion ^z&pji mortem. And as 
to the cafes cited, that the place of the convernon is material in this 
a&ioii, that is, becaufe otherwife there cannot be any trial, if no 
place had been alledgeo ; but as this cafe is, being after rerdid, it 
is not any exception to ftay the judgment; although perad venture 
it might have been an exception, if there had been a demurrer 
thereupon ; for that is not in default of fubftance, but it is to the 
manner only. — Afterwards, in this Term, the record of the cafe of 
i.RoL4S5. RMffel ^nd Prait^ which was Hilary^ 21. Eliz. RpII 4,10. in kmn 
rcgina^ was brought in and fhewn; and in that it was proved, that 
an adion lies for an executor for a convcifion in the time of his 
teilator ; but nothing proved for the day. And it was faid by 
A V PERSON', that the Lord Chiefjuji'ice and Chief Baron "wtrt ci 
this opinion. But further day was given tiU the next Term; and 
if any of the parties died, judgment fhould be tunc fro nttJtc. — And 
af:crward, the next Term, it was adjudged accordingly for the 
plaintiffl 

Srrer^esecQ- NoTA. That in this cafe it was rcfolvcd, that three executes 
%ST% may foe by bringing this adion, and the one being an infant, and they all 
r"*"!rf ' *^ ^^^ ^^ attorney, that it was good ; becaufe they all arc but one 
arewi^^ill^ pcrfon^ and fue /// autre droits and not in their own right i and it 
IS not reafonable that one or two ihould fye by attorney, and a 
I'sid!''^.**^ third by guardian or procbm amy. 
^Mod. 248, Scd vide y Saond. ^l'^• .%• Vem. ioi« 2. Med. 296. x. Let. ^9. entrm* 
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Walker agmnft Collier, c^«* «• 

^//^r; 7rfr/w, 36. EUk. Roll 906. ^r 306. 
'"FRESPASS. Upon a fpecial vcrdift the cafe was, The land a dcvifc to ooc 
^ was devifed to one for life, remainder to the plaintiff, piiymg ^^^ iifc,rcn»n. 
five and forty IhiUings tp John S. and Jt was found, that the land Z^y^^^^^^^ 
.was worth three pounds ter annum. The tenant for life died ; and, fum to a thini 
Whether the plaintiff had thereby a fee, or for life ? was tlie quef- pcHbn; there- 
tion. — And all the Court refolved, without any great argument, maindcr-maii 
that he fhould have it in fee, efpcciaily when the money is not ap- ^^„^jjj'*^/* ^ 
pointed to be annually paid. And Anderson faid, tliat this AnteiTo6. 205. 
word .** fayin^^ made his eftate conditional : but the not finding Poft/498. 745. 
whether It was paid is not material ; no more is the findinjj of the ..co.21. 
value. Wherefore it was adjudged utfupra for the plaintiff. e. Co. 16.1. 

Cro. Car. 158.416. Cro. Jac. 527. 2. Mod, 25. Saik. 685. Cowp. 835. 2. Vcm, 106. 564. 687. 
Cilb. Dev. 21, 22. Cowp. S41. 

Chomley againfi Humble* Cai* 9. 

Hilary Term, 3 5 . Eliz. Roll 20 1 8 . 

nPRESPASS. Upon demurrer the cafe was, A feoffment was Afecjffinentto 
•*" made to the ule of one for life, reniainderto Henry Chomley in one for life, with 
^il, remainder to another in tail, remainder over in fee to the lord i^'^^^J^ 
chamberlain. Lord Hunfdon^ with this frovifo^^ " That if any of jha*|f^y**J"* 
** them in remainder in tail j© about to levy afine^ or to do any aft, tiiem in remain- 
** whereby the ufes limited mall not take efreft according to the <ier in taU UiaU 
** limitation, or that there ihall beany difconthiuance \ that then ^'^»*/*l* "^** 
** the eftate of him who fo goetli about (ball ceafe, as if he were na- refpca toiiiou 
f* turally dead, and no otherwife." And, Whether this were a a^ .t ncwrte 
good provifo, and that the eftate (hall ceafe by fuch an aft done? dead. Tiiis 
was the queftion. ' /»r(w/./oi5 repug. 

After argument by the Serjeants on either fide, the Court "^"'»'"^P<;fJ»'i«i 
delivered their opmion, that it was not good. 

Anderson. At the common law ee^uy que ufc had nothing ; **^^?*; , 
and an eftate of inheritance at the common law cannot ceafe ; and \ p^^\ J^ ' 
the ftatuteof ufes doth not help it : for theftatute cannot help any Hob. i>o.' 
ufe, where there is not any perfon who is feifcd to the ufe. cvo. jac. 696. 

Walmsley. The prov'ifo^ that it (liall ceafe, as if he were na- ^;/^- 
Rurally dead, is void, and without fenfc; for if he were dead, it ^Z^^"^' ''^*' 
fhould defccnd to tlic fon, and he (hould be in, in the/>^r, by the 6. Co. 43. a, 
father, 2uid jt (hould come unto him quaji by degrees and fteps ; jo. Co. 42. b. 
but that cannot be when the father is in ejje and living : ^»nci» 56. 
wherefore the yvords in the provifi to this purpofe are void, and ![• '^"^* 346- 
without any fignification, and they are as if they never had been ^^^^^'5;- 6oc« 
mentioned ; and fo it is an eftate tail abfolutc and without con- ,^ ii^c. Abr. 
dition : but in entry into religion, the land (hall defcend to the 411,412. 
Ion ; for the law reputes him dc^d. But if an aft of parliament 4- J^ac. Abr. 
had been made' ut fupra^ it (hould be good enough, and (houid J,"jjj j 
make a difcent to the fon without death ; but by conveyance there *^"^ ' ^^^* 
cannot any fuch difcent be made (a) : and an eftate of inheritance («) Ante, 361. 
in land cannot be made to ceafe by any conveyance, without fome 6. Co. 40. b. 
other aft doing.-T-BEAUMOND adie(em. An eftate in tail cannot **>'"™* 3S$« 
jpcafc at the common Uw, no more can it in ufe at this day ; for uy-o. u 
it is as an eftate executed i%t the common law ; and the iffue can- 
hot have a /orm^^c^, living the father; and that feoffees at this 
iJaj (hould be feifed to his xft js abfurd. Wherefore. &c. Sea 
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Ckomlet adjcurftatury and not adjudged at that dnK. — But afterwards in the 
^gainjl j^pxt Term adjudged, that tlie provifo was not good (^), and that 
ilvMBLi ^j^^ j^^^ couldnot have it for the forfeiture, i. Co. 86. 

{}) Moor« 59Z. I. Co. 138. b. Co* Ut. 27. <• 6. Co. 41. b. S.Co. 17. a. 

Caix 10. » Dyotto agatnfi Currcdale, 

In ace ont A CCOMPT. Suppofing that he was his receiver at LerJsn to 

ajamft a re- X\ render accompt. The defendant faitli, that he received it at 
wh^' bTrt^^ X/*/f)^>W to dchvcr over to J. 5. which he had delivered, absc^ue 
wived itn^ woe that he was his receiver zl London, — And it was thereupoa 
loc»i, but tran- demurred ; and without argument adjudged for the plaintiff : for 
fitory, and the place of the receipt is not traveriable ; for the rcceijpt is not 
ti^rtfcre not Jq^^j jj^^ tranfitory, which matter may be given in evidence in 
Ante, j6^.'i?4. ^^Y place. But if the traverfe had been, ABscyjE hoc that he re- 
port. 667.705. cciVed it in another manner, it had been weU enough. Where- 
841. fore it w^as adjudged utfupra. 

5.CoiD.Dig.ii7. ' • 

Ca« II. Howlet againft Ofboum. 

An ajfumpjii A SSUMPSIT. The cafe was, That one delivered ten pounds to 
will not lie upon -^^ the defendant to deliver to die plaintiff ; and tlie defendant 
ovw°m^^° re^ promifcd the plaintiff to pay it unto him. Upon this the plaintiff 
ccivcd™from a^" Drought his aftion. — And ruled, that it lies not. ButWALMSLEY 
third pcrfon, faid, if the plaintiff had given a day before the payment thereof, it 
vnleTsadayof had been agood conflderation. 
fsayntentbe 
given. ^4vr#. Cowp. 250. DougL 23. 

Cai« II. Eylct againft Lane and Pers. 

A recovery in Hp^RESPASS. It was found by fpecial vcrdifl:, that the land 
the lord's court X was demi fable in fee, or in tail by the cuftom ; and that this 
againft a tenant j^^^^ ^.^^ dcmiled in tail by copy, and that the copyholder fuffered 

m tail copyhol- . • r •' • ' t ^ • t * ' t ■ 

dcr is a*fcon. ^ recovery in a writ ot entry in the )>£/?, with voucher over •, and 
tinuincc; and that fuch recoveries were not ufed there before: and. Whether 
fimrt if it is this fhoiild bind the eflate tail or no r was the qucftioo. — And 
nor a bar. THE CouRT iipon motion thereof conceived, tliat it fhould be 
Poft?ao^iV ^^^^ ^^ warrant fitch recoveries, unlefs there be a fpecial cuftoro 
' * to maintain it ; ar.d it is hard to maintain it ; for a warranty cannot 
ifcom. Di^f * be annexed to iuc!i an cllate. ^/^/r.— JJut afterv^'ards it was ad- 
•28.'^ ' * judged, that this recovery bcingagainft the tenant in tailhimfelf, was 
Giib. Ten. 176. at the Icaft a difcontinuance, as it is of a recovery againft tenant in 
i29' tail in poflcilioii at the common law : but, Whether it were a bar 

' ^wif^^'*6^^^* ^^^ ^^^ intail or not ? thcj agreed not in opinion. But for the caufc 
of tlie difcontinuaiice, judgment was given for the defendant. 

Ca8£ 13. Price a^ahift Williams. 

If the grantee "PvEBT as executor to Lady Price upon an obligation. The con- 
of an annuity -"-^ dition was for the pavmcnt annunllv of forty pounds during 
dicbetorethc the life of the lady at the feaft of Sa'tnt KTi^hael and the Annunci- 
dl^rihe^'payT" «^^'^^» ^^ within thirty days after evcrv of the faid fcafts. The 
ment is dif- l^^y ^ies within the thirty days: Whether this Ihall difcharge the 
charged. payment due at the faid feaft Before her death ? — And the Court 

held tliat itdid (a). 
lOt Co^ xz. 79« b. I. Lev. 54, Dougl. 519. Cowp. 540. 2. Term Rep. 366. 1. Peer. Will. 179, 

(«) Vide II. Ceo. 2. c. 19. f. f s* ^^ <o ^be recovery qf ren^ from uada-tenants wbert 
-.^ ffimnu for life die l^lorc the rem is payai?if, 
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Percy againji Bardolf. ^^« » - 

Hilary Term, 37. Eli%,^^In the Exchequer C homier, 

ERROR upon a judgment given in the queen's bench. Debt Acaplatur (baU 

was brought againfk haron and/««r, for the debt of thtfemey ^^^^ 

upon an obligation made by l\\tfeme dumfolafuit. Upon /i^« ejl ^l^^ ^r tho 

/ai?2^m pleaded, and found for the plaintiff, judgment was, that the debt of his wife. 

haron Ihall be in mifericordia^ and that xhtfemc catiatur. — And this y^^^ 

being affigned for error, the judgment was reverled ; for it (hould cro. jac, 103. 

he capiantur for both. 34. Hen. 6. pi. 23. 15. Edw. 4. pi. 2. 3. 440. 

£dw. 4. pi. 24. 4. £^/w. 4.. pi. 25. I . i/ip/i. J. pi. 25. 9. iii?«. 6. pL 9. '• I^o- Ab. 221. 

Cro. Car* 4^7* 

9. Co. 72.— Sed Vide Cro. Car. 513. Hob. 98. 101. contrt* S» Stra. 1167. 1237. Wilfon, 149. 
I. Term Rep, 4S6. 



Eailer 



*^ Eafter Term^ 

37. Eliz. In the Queen's Bench-- 



Sir John Pophara, Knt. Chief Juflice. 

Sir Francis Gawdy, KnU '\ 

John Clench, Efq. I Jujiicei. 

Edward Fenner, ii/y- J 

Sir Edward Coke, Kni. Attorney General. 

Sir Thomas Fleming, Knt. Solicitor Genera/. 



Caii I. Dudley againjt Kington. ' 

lEvidenee that a TT^EBT upon an obligation. The condition was, that if the 
^aUxk^ctupitd I 1 plaintiff had poflTelled and enjoyed the office of beadlefhip 
aa ofl&ce by J_-^ of the court of confcience in London^ that then, &c. The 
"^rSat'hc defendant pleaded, quod habuit^ gavifus fuit ct occupavii, t^c. where- 
ildTthe offi(^. upon they were at iffue. And the jury found, that the plaintiff did 
Moor, 401. * exercife and occupy that office from the time of the bond made 
Ompl 66/502. until that time ; but whether it were an office dejure they knew 
1. Term Rep. not. Et Ji fuper totam materiam vldetur Cur'iit^ that THAT fbould 
*^* be faid to He an having, pofTefllng and enjoying of the office, they 

found for the defendant ; othcrwife for the plaintifF.—^nd 
Harris firjcant hereupon moved, that this verdift is for the 
plaintiff; for this occupying of the office cannot be faid to be an 
having and enjoying thereof; for a deputy may exercife an office, 
yet he hath not any office ; as 39. Hen. 6. is. — And to that opinion 
Gawdy inclined ; for it ought to be an having in intereft^ and not 
only an occupation which fhall make a performance of the condi- 
tion. — But Popham, Fenner, and Clench, e contra. For 
Fenner faid, there was a divcrfitj' betwixt an office in verity, and 
an office in reputation only : for an office in reputation which is 
not revera^ one cannot have any other poflcfnon than by the 
occupation thereof; and the occupying tliereof is all the enjoying 
which may be of it ; for it is not an office in interefl, but only in 
the name and ufe thereof; and therefore there cannot be any 
interefl thereof but by the ufing it ; as to have the office of 
marflialortryor before the Juftices of affife, or tlic like. Wheje- 
fofe, &c.— And afterwards judgment was given accordingly for the 
defendant. 

^^,j j^ Girland againft Sharp. 

A ufi cannot bo HpRESPASS. Upon demurrer the cafe was, That one infeoffed 

fimited upon a -■" his two fons to the ufe of himfelf for life, and after to the ufi 

%/«• of them and their heirs, ad ultimam voluntatemfuam perimplendam \ 

fteNoteCO, ^^*i afterwarjds devifed it to Sharps the defendant, in fee : and, 

Co, Lit. 171. fc. Whether Sharp hereby fhall have the land, or not ? was the queftion. 

*— Gawdy conceived, that he Ihould not; for an ufe cannot be 

limited upon an ufe ; then when he limits it to the ufe of his two 

fons and their heirs, he cannot afterwards hmit it to the nfes of his 

]aft will. But the words, ad (trformandum ultimam vobmtatimf as 

to 
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to limit any ufcs thereby, are void words. And to that opinion Ciuland 

Clench agreed: but Fenner doubted thereof, Wheretor6 k ^gainji 

was adjourned. "^*'- 

Thinn againft Chomley. ^a»« 3. 

Trinity Term, 36. Eliz. Roll 842. 
ir\EBT. And declares, that he let certain land to Jgar for one- if, tenant who 
•"■^ and-twenty years, rendering annually at the Temple Churchy ii chargeable 
London^ thirty pounds at Michaelmas ana the Annunciation, Etji ^'^^ the rent 
contingat that the faid rent fhould be behind, and not paid at the fn^^^^^ 
days, &c. that then the faid A^ar^ his executors and affigns, ijind,thc'aflignec 
fhould forfeit nomine ptemt three (hillings and four-pence for every is ciirgcabic 
day which (hould incur after fuch default, until the faid rent and with the penalty 
arrearages (hould be paid. 7'hat afterward, upon 28. February^ f*'*" ^^f , . 
32. EH%. the faid^^flr granted hiseftate to the defendant ; and that J,"^;;'[r J"^'' 
after the grant at Afichaelmas^ anno 33. Eliz. the rent was arrcar, 
and not paid ; and it was in arrear tor (ive hundred feventy-fix ^^^^^ «*9- 
days after. And that at another rent day it was in arrear, and not ^^^^ . 
paid, and remained in arrear for twelve days. Wherefore he had Hob.Vz. 
forfeited, &c. Whereupon he demanded three hundred pounds Dougi. 643. 
fixteen (hillings and eight pence. The defendant thereupon pleaded ^l^' 764- 
nil debet ; and it was found againft him. 

It was now moved in arreft of judgment, that this aftion lies 
not againft the aflignee; for this penalty is merely founded upon 
the contract, which is in privity betwixt the IcflTor and the leflee ; 
and it runs not witli the land. 

But Gawd Y and Clench held that it well lay ; for the land is 
charged therewith; and the alTignee for his own time lliall be 
chargeable. But Fenner held e contra ; for the penalty is qiiaji 
collateral. 

Fenner alfo moved, that the declaration was not good ; for he 
is not entitled to the penalty, unlcfs the rent be demanded, no more 
than he(hould be to the forfeiture of a Icafe for non-pavment. 

Gawdy. It is not alike ; for the condition which goes in co. -o. iX. b. 
defeafancc of an eftate ftiall be taken ftriftly ; but the penalty is in 
nature of the rent: and as he (hall have the rent itfelf without 
demand, fo he (hall have the penalty. And to that opinion 
Clench agreed, Poph am abfcntc. Wherefore it was adjourned. 

Goodale cgainfl Wyer. cast. ^. 

Hilary Term^ ^-j.Eliz. Roll 805. 
t* JECTIONE FlRMiE for lands in Aylcjbury. Upon a fpecia! a condItior>tcv 
^^ verdift the cafe was, That Sir John Packington^ by deed indented, pay tiw ti^irt, 
infeofFed of thofe lands one fVoodliJT.y^f on condition, that if ^ paid f^'°^^!^ 
to the heirs, executors, or adminiftrators of /Voodlijf one hundred ^rformtd by a 
marks within a year after his death, that then cbarta pradi^ia et b^afidc 

feijina fuperinde deliberata foret vacua et nullius effeiius. IVoodliff^ymcui to th^ 
infeoifs /. 5. tliereof, and dies ; and within a vcar after hi* death ^^^* aithough 
Sir John Packin^ton agrees with the heir of rrcodliff for thirty and ^'JJ^""/^'* 
two pounds to bt paid in fatisfaftion of the hundred marks. Nc- JlJ^iovcr} but 
vcrtiielefs at the day he paid unto him the one hundred marks, upon a covinous pay- 
his promife beforehand to re-deliver all unto him but the two and »nenc ftaiinoc 
thirty pounds ; and the heir then returned back unto him ^1 but ^^*?' ^^^^ 
the two and thirty pounds. And hereupon Sir John P'^'klngtonl^^*^'^^''^'^ 

centered upon J. S. who entered and let it to the plaintiff. j^j^ 57; 
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GooDAr.E PoPHAM. Although the one hundred marks were entirely 
^-^'"1^ paid, and fo the condition was performed in words, yet circum- 
ftance will make it to he no payment nor performance in law ; tcr 
Co.Ut. 9?. 209. payments ought to be plain and true: but here there is not any 
Moor, 708. true payment of more than thirty and two pounds ; foroftlic 
5-^*^-55- refidue there was not any payment; for he that paid it may 

GouMf.i??^^ thereof have an account againft him who received it : and it is a* 
Poph. 99. ' no payment, hut ^///t/T a receipt to render an accompt. And to 
Ccdb. 299. that opinion Gawdy fcemed to agree. 

1. Wcod'sCon. Gawdy alfo held, that the money 'ought to have been paid here 
V^ ^62' *^^* ^^ ^^^^ aflignce ; for he is the party who is to have the lofs ; and 
Shcp. Touch, therefore he ought to have the payment. And although he be not 
140. named it is not material : andfor tfiat purpofe7.7V(^6. Rich, 2. *' ^uU 

*' Juris claniatJ'^ — Wherefore they advifcd the jury to find thismattcr 
fpecially ; and lb they did. Suterctamm decco^Perkins^ 148. And 
after argument it was adjudged accordingly for the plaintiff, for the 
reafon before fpccified. — NoTt:, That afterwards a writ of error 
was brought upon this judgment, and tjie error was afligned in 
point of law: and affirmed that they were good words of a condi- 
tion ; and that this payment being covinous, was no performance. 
5. Co. 95. b. 

Ca5i 5. Hill a^ainft Pridcaux. 

Totrefpnfs for T^RE-SPASS. For that he chafed his cattle in tantum ita quid per 
chafing cattle fugcitioyicm iv.t crier unt . 'J'lx defendant pleads, that the place 

r/d tiuod it died, where, 8:c. is hnlden of him by fuch fervices ; and he diftraincd 
1 juitihcatJon of thofe bcaUii, ^iXMs impounded tlicm in a pound overt ; and that tbcj* 
iSt */h/;«j witi). ^|-^j ^jj^,,.^ ^^^ --^^^^^ ' ^^.f^^jif ^f fijg plaintiff, the which is the fame 

out aniwtnng ^ ,, < . , ,1 i % 1 • , 

thedeatin:»bad. ^reipajs : anu It was thereupon demurred. — And without argu- 
Anic,3o.94. mciit adjudged for the plaintiff; for when the plaintiff alledged, 
Seei.Lcv. 2S . ^^^^ "* tantum cjfugavit quod per eff'ugatior.em inter ier unt ^ and he 
Salk.459". whcie pleads, quod fame inter ierunij that is not any plea without a travcrfe, 
this is denied to qucd per effugationem non int eric runt, 

" Case 6. Jcnkinfon againft Mayne. 

Words. A CTION for thefe words: " The plaintiff deferved to have 

Moor, 401. *' his cars nailed to the pillory," — Adjudged tliat the aftion 

Ante, 6?. lies. 

^^ cl'^V. Smith againjl Vanger Colgay. 

A d • 'ft npRESPASS by an adminiftrator dc boni^ afportatis in vita intefiaiu 

tor may'mai^n- After vcrdift it w^as moved in arrefl of judgment, that thi» 

tain an a^ion aftion is not given by the 4. Edw,/^. c. 7. — Bui ruled \vithout ar- 

for trefp^ifi in gument, that the aftion lav by tiie equity of the flatute ; for it ism 

the r.tc-timcof J mifchief. 14. Hen.^n, pL 13. " Accord:' 

ttie inttftate. ^ t i r d 

^"cas^s ^^^^ ^^ Pembroke ggainjl Sir Henry Berkley. 

EafierTerm, '^6, Eliz, Roil ^^i, 

A CTION upon the cafe, for difturbing him to execute hisofEce. 
A grant of a /x \jpQi^ demurrer the , cafe was. That the Ear! of Pembrde 
waikinaforcft, ^,^g feifed in fee of the manor of Froomfwood. in the countr 

•* PROVIDED, •' ' 

^ and the faid j1 B, (the iranuej doth covenant not to fell or cut any wood but for otzttttry brows" 
*-the heir of the grnntec cuis down four oaks — this is no forfeiture} for the p&OYito is a tntdiiha ui 
not a f«.wjiaR/« Polt. ^Co. Moori 706, «. And«.io. 2. Co. 71. b. Poptu ii6. Goiikl. ijo, 

rf 
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t>( Somerfety with the cuftody of the foreft of Frome/wooJ thereto Pfmbroks 
appertaining (the foreft being the queen's), he granted by inden- o^^i"/' 
ture to Sir Afaurice Berkley^ father to the defendant, and to the ^^**^'-«^- 
heirs males of his body* the office of the lieutenantlhipof the foreft, 5. Co. 76. 
and the cuftody of a walk within the faid foreft called Stavordale 9*^<>* 5o« 
fValk^ with all fees thereto appertaining: "Provided, ^^^^ot^f^n?* 
*' the faid Maurice Berkley doth covenant, promife, and grant for Moor, 70*7. 
*' him, his heirs, &c. that the faid earl, &c. fhall have the com- a. Mod. m, 
*' mand of the game there.. Provided alfo, and the faid Mau- 
** rice Berkley doth further covenant, not to fell or cut any wood, 
** but for neceflary biowfe." Sir Maurice Berkley dies, and aftcr- 
•wards Sir Henry Berkley being his heir, enters and cuts down four 
oaks, whereupon the carl claimed it for the condition broken : 
and. Whether it were a condition or but a covenant, and whether 
it were broken, and if the cftate of Sir Henry Berkley by this aft 
done, be determined and forfeited r were the queftiojis. 

Tanfield and Atkinson argued that it was but a covenant, 
and not a condition ; for the words arc all the words of the leflee, 
and there is not any reftraint impofed by the Icflbr; and being 
conjoined by the leffee with the covenant, are only of the nature 
of a covenant, and not conditional. But if it had been, '* Pro- Ante, icaai 
*' vided always, and it is covenanted, &c." there perad venture it 
might have been a condition ; for they are the words as well of the 
leffor as of the leflee ; and in proof thereof relied upon 28. Hen, 
8. pL 6. iff 13. 3. ^ 4. PhiL y Alar. 150. Gravenor^s Cafc^ 
5. -fcV/z. 222. £5* 318. That the word Proviso being coupled with 
a covenant, and being fpoken by the leflee only, do not amount to 
a condition, but to a covenant only. But Pafch, 33. Eliz. Rot, 
709. in the common pleas, bet\\ ixt Symfon and Totierell^ where a 
Proviso was, " And it is covenanted and granted that the leflee Amc,242t 
** fhall not aifign his term," it was adjudged to be a condition, for 
the reafons before; andJicre are not any words which (hew the in- 
tent of tlio parties to make the eftate conditional; but rather e 
contra. For the firft clearly is not any condition, but a covenant 
only. And of the fame nature is the fccond, for that is, '* pro- 
*« vided alio, &c.'* which is in the fame manner; and although the 
words in the indenture are quajt the worJ> of both, yet they are 
properly the words of him who fpcaks them. 

Coke, the Queens Attorney^ and Williams, ferjeant^ e contra. 
For this Proviso founds as a conclition,b€caufe it ftands/w/y/'/?;;-. 
tivc'y and it is to leftrain the doing of a thing; and it is alfo a 
covenant of the breach whereof damages fliall be recovered. But 
admit it were not a condition, yet the cutting down of the trees 
was a forfeiture of his office, by a condition in law annexed there- 
to, whereof the carl fliall take advantage, and not the queen, as 
29. Hen. 6. is. 

G awdy. This provlfo here is not any condition ; fov^ provifo o£ 
itfelf in a deed which hath i/ot any pcrfeft fcntcnce annexed thereto, 
is neither a. condition nor a covenant. For the conclufion thereof 
Ihcws how it ihould be taken, but this is matched here with the 
words of a covenant; fo that the words which make it to have any 
pcrfeft fenfe reft only in covenant ; for, if it (houldbe taken by it* ' 
fclf, it hath not any meaning, and then it cannot make it a condi* 

«R0. £LIZ. PART I. C G tlou ; 
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Pkmbroke tion : the words alfo Ipoken by the leffceonly, fhall never make a 
*^rtiy condition. And to that opinion Clench agreed. 
ttitLitY. PoPHAM and Flnner e contra; i'orihc proz'i/o here hath apcr- 

fc£t conchiiion. For the words that the leffcc fhall not tell trees, it- 

roil.'486.* fcrto tl)e pfovij'o and to the covenant,; fo it founds lis well to 
the condition as to the covenant ; and it Ihall be as if there had 
been fcveral Sentences ; and there is not any difference betwixt this 

C#. Lit. 133. b and the cafe of Symfon v. lottevcU before recited. Popham faid, 
tliat if there were not here a condition in fu'it^ the defendant had 
forfeited his eftatc by a condition in law annexed thereto ; and 
that forfeiture is to the plaintiff. For it is a condition annexed, 
that he Ihall preferve thegainc ; and when he dcftroys that which 
is for the prefcrvation of them, he thereby breaks the condition in 
law ; and although the ^ivoodivard may ny his office cut down 
trees and not l)e punilhcd, yet the laws fliall ounifh a keeper who 
offends therein. And as to that which hath been^faid, that if it 
be a forfeiture, it fhall Ix: to the queen of the entire office, that is 
not fo ; for there is a difference when a man hath an office, and 
grants the entire office to another for life, and the grantee breaks 
a condition in law, the entire office is forfeited. But if a man hath 
knothcr inferior office derived out of his office, but not any part 
of the principal office, but appertaining thereto, and in his gift, 
the forfeiture of tlie inferior office is given to the grantor, and it 
* fhall not be a forfeiture of both offices; which is the reafon of th«^ 
cafe 39. Hen, 6. of the cafe of the duke oi Norfolk. 

Gawdy. 1 do not remember any book, that tlie cutting down 
of trees is the forfeiture of the office of a parkcr ; for the condition 
annexed to his office is but to preferve the deer; and therefore 5. 
£dii\ 4. if a flranger kills the deer, it is a forfeiture of his office. 
But clearly it is not fo if the ftranger cut down tlie trees : and as 
this cafe is, it doth not appear to be any forfeiture ; for altliough 
the defendant hath cut down four trees, yet it appears not but 
that th.erc is fufficient left for browfe and fhade for tlie deer, and 
i'or covert for them. Wherefore, &:c. jidjournatur. — Afte^^\'ards, 
upon conference amongft all the Justices of £«§•/:?»£/, it was 
held by the greater part of them to be a condition, and adjudged 
accordingly («). 

{a Vidj j/oil. 56».', where a writ of error was brought, and the Jodgct would notfufftr 
It to be a;;ain aruued luat it vv^k not a cunclition.^-See alfo z.Co. 71. 

Case 9. Portman a^^ainji Willis, 

Le.ifes for yiar«5 p" JECTIONE FIRxM^E. Upon a fpecial vcrdift it was found, 
wij] nutpafi ly -*-^ tliat the bifhop of IFinchc/in^ a6. Hen. 8. let the land to Ro- 
A CHANT of i,fy-t ivl! for 99 years. That Robert Hill 1554, being poflefled of 
ZvwiiT^fsby ^'"^^^^^^f"^' '"^'-^^ his will, and tliereby dcvifed divers legacies of' 
rodi wojdsinA pia^^ ^"ti other goods to others, and afterwards Uierein devifed 
WILL. " all tlic rcfidue my goodi;, my debts and legacies paid unto Mar^ 

** garcf my wife, whom I make my fole executrix, to fee my will 
*' pcrfof nied ; and I make Hcniy Portman my overfcer." Robert 



S. C. Could. 



kC.' Moor, 352. ^''^^i tho/er;;:^ enters generally, and dcvifeth' that term to jTtfWfi 
Tciv. 6S. Hill\ and dicth before the debts paid. James enters by the exc- 

Uycr, s. cutor's alfcnt, and was a fuitor to the bilhop of IVincheJier^ that he 

»^Rcii. Abr. n^igij, furrcnder it to the ufc of Symms and his heirs, who lotted 
\ Co 109. thereto. Afterwards "fames Hill in the court of the manor of 
Co.uuii^.h, TcHfiton (whereof this land was parcel} (urrendered it t«^ tb6 

#. Lccsk. 19 J. gheph. T©uch. 94, kEt©. Ci.t..CVv. 1x7. 

1te«ir4 
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Reward there, to. the ufe of Symms and his heirs in tapetuum ; atid Po^^m'm 
afterwards the biihop agreed to that furrendcr, and let that land to y!nl!^u 
the plaintiiF. The defendant as a fcrvant to Symms entered. Etji 
Juper totam materiam^ b^c, 

T hefirft point moved was, Whether by the devife of omnia bona, 
this leafe for years did pafs ; for it was moved, that it was intend- 
ed only of chattels pcrlonal, but not of real; and in proof thereof^ 
4. Edw. 6. ** Grants^'' 5 1 . was cited, where by the grant of omnia bona 
leafes do not pafs. But catalla comprehends as well real as per- 
fonal, as Stanford 45. and the law regards this diverfity betwixt 
them ; for the writ oi fieri facias and other writs mention bona et 
catalla^ v/hich they would not do, if bona comprehended both. 

Secondly, When the feme entered generally, whether fhe fhall Sec Moor, 35^, 
be faid to be in as legatary, or as executrix ; for if ihe took it as 
executrix, her devife thereof is void. 

Thirdly, Whether tnis furrenderinto the hands of thefteward, Scs Moor, 351, 
to the ufe, &c. and theleflbr agreeing thereto, be a good furrender^^*"**/**^ 
to cxtinguifh the term, although it be a void limiution of the ufe. ^m adjiSdgS tt 

Gawdy. By tlie grant of omnia bona mobilia et immobilia^ Icafcs be good. 
for years palled: fo likewife it is of the grant of omnia bona in gene- 
ral; and 39. Hen. 6. pL 35. is, that a man had rent for years, and 
granted omnia bona/ua; and it was held tliat the rent pafled: and 
7. Hen. 4. is, that an executor rtiall have an ejeHione finme by the 
equity of the ftatute of 4. Edw. 3. de bonis afporjatisy 6fc, fo the law Ante, 377. 
accounts of them as goods. 1. Leo. 193^ 

But PoPHAM aiul Clench held, that 4. Edw. 6. is law in this 
point, that by the grzat of omnia bona Icafcs pafs not ; but they con- 
ceived that in wills they may well pafs ; for it is a legacy where- 
of the civilians are judges; and they hold that bona comprehends all 
chattels ; and we in this point ought to judge according to their law. 

For the fecond pointGAWDY and Popiiam held, that fhe ought Antey^^t. 
to have made her cleftion before flie had it as legatary, efpecially 
as this cafe is, it being given by the name of tlie rcfidue; fo as 
(he ought to have Ihcwn that there was fufficicnt to fatisfy all debts 
and legacies over andbcfides tiiat leal'e, and that flie would have it 
by the name of the rcfidue; and it is here found thatflie died before 
all the debts of the dcvilbr were paid, fo as flie cannot have it as th^ 
rcfidue until they be paid or fatisfied. 

For the third point, of the furrcnder, they faid little thereto. Co, Lit.aiS. K 
Gawdy only conceived that it was not any furrcnder ; for it was 
never intended to furrcnder to extlnguilh it, but to grant it to a^i 
ufe, which if it takes not effcQ^ it is void to all purpofes to make 
a furrcnder. Et adjournatur. 

May ao;ainJi Alvares. Cast? i6* 

A SSUMPSIT. And decla'cs. Whereas the defendant was pof- yfjTumhftt xo de- 
'^^ fcffed de diverfis bonis of the plaintiff, that the defendant, in ivcr good, in fix 
confideration the plaintiff would forbear the goods, promifed to mon»h«, in con- 
deliver them within fix months; and alledgcth infaefo that he did ^<i«ratioftoffof- 
forbcar them for fix months, and that the defendant had not yet fi^^^^^itfwut 
delivered them. Upon non affumffit pleaded, and found for the aJledging the 
plaintiff, it was moved in arreflof judgment,— First, That there forbcirancewaf 
Was riot any cotifidkrationi for it is that helhould forbear; and he ^°'' ^^ «n«nths, 

' or wiihcut 

Ihewing what fpeciet of goods.<=— Ante, 3S0. Poft. 455. Hob. 216. Cro. Jac. 683. i. RUJ. Ab. s^t 
Moor, %^ 34 Bulf. tc»7« I* Sid. 4^. S:ran|?9 94« 

C C a ik^X^ 
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^AT doth not (hew for what time, which is not any confidcration ; for 

mgminjl f^ j^g might forbear hut for a quarter of an hour : and although 

it be alledged, tliat he forbear tor fix months, that helps not the 

confidcration allc dgcd. — Secondly, He doth not Ihcw what goods 

they were, and fo uncertain. 

But TFiL Court held it to he well enough, notwithftanding 
tlicfe exceptions. For as to the firft, it is a fufficicnt confidcration 
that he forbear ; and he ought to Ihew for what time he forbore 
;t : and when the defendant faith, that he would deliver them 
V^'ithin fix months, theicin is implied, that the other Ihould for- 
bear them for fix nio.rl:: ; aiid therefore it h fufficiently fhcwn 
that he forbore them for fix montli^. Secondly, there need not 
any certainty of the gor;ds to be Ibf^wn ; for he is not to recover 
them in fpccic, but damagci;, &c. Whccefore it was adjudged for 
the plaintiiF. 

Caif. If. Biiton <7{;\7/;/y? Lever and Brownlow, 

WHO WERE RECOVEROKS FQR SIR RICHARD SH UTTLEWORTK. 

Ejj}er ^erniy z^, Eliz, /Jo// 396. 
If tenant in tail p'RROR* The cafe was. That R. Barton, tenant in tail, levied 
kviciancriopc- -L-« an crroncous fine in 7. IlL%. and afterwards upon the 10. March, 
conu^rVuffers* II. iV/'z. (which was thc firil week in Lent) a writ of entry was 
a wmVion re- brought againft thc conufcc, returnable die Luna quarta fcptimam 
covcry,inwiiich quadra^ejima pro:^^ futur^ \ ct in die Luna quarta fepttmana qua- 
thc tenant in tail dragcjima of the fame Lent. The conufee appeared and vouched 
comciiua-ia j^ Barton. v;ho entered into thc warranty and vouched over; and 
ce'^UiTrcccV' ^^ arc'covcry was fufrcred. R. B. dies ; the ifTue in tail brings er- 
vry lhaiih.ir ror to revcrfc thc fine ; this recovery was pleaded in bar ; and it 
iin;tcinnrin was thereupon dcnuuicd. * 

tail and his iflue ATKINSON SLrgucd/'jr the defendant, that it was a good bar to thc 
^r'^^^'v^Cc' writ of error. — Tfte first r^/ESTiON was, Whether this entry 
t!ic fine and ^^^^^ v/arianty, and fo a voucher over, and fo a recovery had, be a 
the rcrovcror' bar to the iifue in tail to have ? writ of error of the fine ? And he 
may plead thc held that it was : for bv entering into warranty generally a man 

oTdlcwiUof' ^''^^ '^^^' ^^^ ^^^^}^^ ^""^ ^^^ adions which he hath to the land, all 

trror^^'"** rents, all conditions, and every other benefit which he may have 

Port. 420. thereto; and for that purpofe 2. Edw. 2. ^^ Voucher, ^^ 208. and 

Pc h too 7* ^^^'^'' ^- '* rouclur,'' that rent is gone by a general entry into 

Moor, -i/iizt,. warranty: fo 3. Jwhv, 3. />/. 51. 5. Ldw. 3. pL 11. that a con- 

*.Roii.Ah.vM. dition is gone ; fo 50. Jidzu, 3. that his aftion is gone, although 

Pis-oronRcccv. he would favc it by protettation ; and 13. ^J^/e, pL i. that a haron 

*"p*i Rp ^^' ^^^^ entry into warranty with h'lsfcmc Ihall lofc his own aftion : 

\'.'4'\. ic 4" ^9- f^^^'^* ^' ^^y ^ partition betwixt coparceners, thc writ of error 

4X5. " ^ i"^ gone. And although it were faid that this writ of error is but 

only an examination of the record, which is notgonc by the entry 

into warranty, that is not fo ; for by his entry into the warranty, 

his t'tir to have rcftitution is gone : and if he fhould reverfe that 

fin.% he is to have rcftitution ; fo by confequence the land is dc- 

maiuled, which is gone by this entry into warranty, and voucher 

over. — Seconply, Whether this recovery were good, or but 

Void, ble or nurely void ? which rcfted only whether thefc words 

•* f ? ox'im' futur *' ihall refer to thc Z«i/ after following ; forif fo, 

he e is a reco\ cry fuiFered before the return of the writ ; and he 

held that it ll\ould refer to die Lunte in quarta feptimana in the 

iaiuu Lmt^ aud ftvaW wot td« \o nuadra^ejimtf^ ^Itkough it were 

Uft 
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laft mentioned : for relat'io (hall notht ad pro xhnum anteccdens in all '^ V' ^ 

cafes ; and in proof thereof vouched 22. Edu;, 3. and 28. Hcn,2. i^y"/^'^^^ 
BouUTs Cafe was cited to t!iat purpofc {a), 

HuTTOM e contra to the firft. He conceived it is not any bar, 
becaufe by the fine he had \\c\xX\cv jus in re nee ad rem ; and then this 
intended recompence cannot go to this title in tail which he had 
not ; and to this writ of error the ilfue in tail is entitled, and is 
not to be barred by any aft of his anccftors. And therefore 2. & 
3. EHz,Dya'y 188. tenant in tail rclcdfeth errors, and after is bar- • 
red in a writ of error, it Ih.ill not bind the ifTuc in tail, 
F.N, B 108. F. Tenant in rail brings an attaint and is nonfuited, 
yet the ifluc Ihall have the atrj:l:it : and here he hath not any right 
to the land by the fine levijd v>ith proclamations ; v/hcrcfore 
he cannot have any recoinpencc in value to bar it. And there- 
fore 25. Ellz. it was adjudged in Lord N orris v. Braybroch^ that 
where tenant in tail was, remainder over in tail to Lionel Norris^ 
the tenant in tail fufFvrcJan erroneous recovery, and died without 
iffue, Lionel m remainder was attainted or treafon, and all his lands, 
rights, aftions to land, were given by parliament to the queen, and 
afterwards he was rcftorcd in blood. This title to have a writ of 
error was not thereby given to the queen; for it was not an adion 
nor right to the land, but a caufc to examine the record (/►). {y)i*Oo,%, 
Wherefore, ^c. — As to the fecond, he conceived that of neceffity »• ^'^"•'yo* 
futur ought to refer to quadni^if.may and not to quarta fe^timum : w^.^ll^] 
and therefore there is an apparent tault in the writ, and it is merely Cro. c.r.ViS 
void ; for it is fuffered by them who have not any day in court ; 2. Hawk, O4: 
for they come in and fuffer this recovery a year before the vrrit is 
returnable ; for the writ bears tcfte in prima fcptima?ia quadragcjima^ 
and it is returnable die Lunje quarta Jeptimana quadragejimiv proxime 
futur'* ; which words of neccflity ought to refer to quadrageJim^jTind 
not to die Luna, nor to quarta feptimana : for the rule is, ad proximum 
antccedrns fiat relat'io \ and in proof thereof relied upon 4. AVit'. 3. 3. 
16. Ed-M, 3. B, R. 652. 5. Eli'z,. 224. and 23. Eli%, 376. Where- 
fijre this recovcrv is erroneous for this apparent fault in the record, 
and fo no bar of llxe writ of error. 

But afterwards THK WHOLE Court refolved for the defendant in 
both points. For to the firft, when tenant in tail levies an erro- 
neous line, he hath yet a right in the land, which by his entry 
into the warranty, and receiving thereby an intended recompence 
in value, is barred : for although tenant in tail cannot by deed re- 
leafe errors to bar the iliac in tail ; for as he is entitled to the 
land, fo he is to the writ of error, which tenant in tail cannot re- 
Icafe or cxtinguilh no more tlian he can jive the land ; yet as by 
fine or recovery ho may bar the tail itfelf, fo he may bar tho writ 
of error: and here when lie enters into the warranty, and vouches 
over, and hath recompence, he is in by his warranty of all eftates ; 
and the recompence in value is a fuflicicnt bar for all eftates and 
rights ; and as that rtiall be a bar for the land itfelf, fo fhall it bar 
his action alfo, and give away all his right to the land. 

And to the second matter they held, that this recovery is In a variance 
not void nor erroneous ; for thcfe words proxim' futur* fhall not ^^"vvccn a wi 
tc referred tp quQdrazefima^ but to die Luna quarta feptimana : for^^-^^n^ *"^' 

1 r t ^ • i ^"^ i I ' ' ^ • * /I •'1^ I • rccum,wordj 

thefe words pr$xtm futur being written m a luort hand, arc m^ unccnainrcb 

tJon (hall be con(lrue4 vl rti magis valtai fuam fertau x, £[• Rep. 213. Cruife on Kecov. 2 

I'ijetoAlVv^ov. 1691 

(4) Sec i^. Elii, c, V 



S9» Eailcr Term, 37. E!iz. In B. R. 

Bastcw different to vbicfa they ihall be le fcrre J : and if it be conflmeJ 
«r^-'/- frixlmafutur::^ then it agrees well with rjarte rfi'rm^tta ; and if it 
I.xTii,&c |^^;4.;^5/-i;3pg^ then itzgrees we!l w/th ^/ /.uur ; lb in thcfc 
two fenfcs it may be conftrued thst the recovery ihall be good : 
bat if it be frtximr faivrje^ then that refers to ^aJra^c/im^. and 
the rccoTery is void, for that it was a judgment upon rfic voucher, 
and a recovery in value before the writ was returned, which can- 
not be. We muft then conftmc it in i\irh a manner, u: res marji 
vcleat cuim ptrcaz^ ^ni according to b?th their intendment, and 
according to what fcim tli molt likely : for it is not to be fuppofed 
that cither the plaint ff or Court intended, that the writ which was 
fucd for his bcncrlt ihould be made returnable a year after : the 
precedents alfo have been there viewed, whereof divers of tKcm arc 
jn this manner ; whcrennto regard oi:;:ht to be had, that they be 
not cor.ltrued to be void and crrontc; j>, when by any coaft ruc- 
tion they may be made gooi Wh*^t*"' rt. for thefe reafons, in 
JiHch. 37. Lnd 38. £.;z. 3»cyalidc!i.£rrt-J \..z\z opinions Abfolutdy 
for the defendant. 

PoPHAM ikid, he wori'J !:?ve t':c hju-t- sr.d ftudents to ob- 
fer\e thefe points agreed by the Ccvrt. Fir.':, That a i«:ovcrj 
had after an erroneous nne,'lha!l bar t..c iJuc in tail from having 
a writ of error to reverie that line. Sec:^ :dly. That a recovery, 
although erroneous, Ihdl bar alfo a writ of error of the fine until 
fAca.Ab.7T5- it be rcverfcd. Third'y, That a reroven which is void is not 
any bar. Fcjrthly, That the recover*- liere is not void nor erro- 
neous, becaufe the writ Ihall be iniended rctumable the fame 
Lctii. Wherefore, &:c. But theie was never any judgment en- 
tered in this cafe, bccaufc the parties were moved to compound. 

c^"^ Pcarce a^ai^H Ricon. 

KfcapyhoWer ACTION upon the cafc for diilurbing him in ufing his com- 
*^ft*^ftl^ °^" • ^^^ where u-^tammfuiu ^- ^'^a mawr'iMm pntdU^um^ 

n^nwft aL ^^^ every copyholder within the manor Ihould have common in 
i^f:e piticrip- fach a wafte of the lord's, for two iheep for every acre of arabJc 
t'loointhelord; land ; and that the defendant being lord there, had digged holes 
if auinflThe ^nd burrows therein for conies, and fo had dii^.urbed him of his 
*[!i**fl*^.^'* common. After not ;;u!hv pleaded, and found for the plaintiff, 
i>ywayof clise. *^ ^^'*^ aliccged m arrell or judgment, that this prelcnption for a 
Amc, 353. copyholder againfl his lord is not aUowablc : for every prefcrip- 
Poft. 531- tion by s coryhoJder to have comn:cn ougl^t to be, that the lord 
4. Cc ^f. K. hath had for him and his tenants, ^:c. fo he cannot prefcribe in 
>4oor,46c. this msnncr. 

Lui.i3i7. But 2JI THE CovRT r:folved, th^t the piefcription was good ; 

iu^ ^^ ^^^ there is difference where he prefcribes againil a ftranger ; tlicrc 
^' be ought to allcd^e the prefcription in the lord ; but where he pre- 
fcribes 2ga;r.i^. the lord h'mfcif, lie ought to mileage it by way of 
vfagc : and although iii ancient lime they were accounted only 
but as tenants at will, Tivi fo might not prefcribe againft their 
lord, yet now they be accounted in an liigh regard, and as well 
as thcT may prefcribe for their elVatc in the land iifelf againft the 
lord, fo may ihcy do for colklrial things for the benefit of their 
eftate^i ; as common, &c. Wherefore it w:as afterwards adjudgol 
accordingly for the plaintiff. 
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Atkinfon ^g-j/V/// Atkinfon. Case 13. 

T^ETINUE of goods. The phi n tiff had judgment, and after ^^pona/oV#/4. 
^^ the year fued tl fclrc fac'iaa to have execution. The defendant ^'*'J ^^j°^^^j"^ 
pleaded, that upon ai writ oi d'l/lnngns awarded to the IheriiF upon defendan'c'plcAd 
that judgment, hcdeUvered fuch goods to the fherifFj and for tiic that he deiWer- 
refidue, tli at they were appraifed at fomuch by an inquifition taken cd froodi and 
by tlie (hcrifF, and that he delivered tlie money to the fhcrifF; but ^oneytoihG(i\t' 
he doth not aver this matter to be returned by the fherifF. Here- Jjfnof theludc* 
upon exception was taken, that this was not a plea to extort exe- ment, the pUin- 
cution upon fuch a furmife. tiff/;^// join if- 

And of that opinion at the firft was PoPii am. Chief Jujiicc \ for ^'^e on thefaft j 
then by fuch a teijirned pica, anv one who hath judgment to reco- ^"^ '^ 'h« J^''"/ 

II n ^t ^ . ' • r. ^ i ° 111 1 ^^d aS lO iho 

ver a debt, Ihall never have execution. — Eut Cjawdy held, that ^^j^a^d are 
he very well may plead it ; for othcrwife the defendant fhould be tii.mas totli« 
prejudiced ; for he might have twenty fcvcral executions ferved ww^vjitis a 
againft him upon one judgment ; and he Ihould be put to liis re- »^»f "»-l- 
medy againil the Iheriffonly, who pcradventure is not worth it : "*'*3 • 
and it is a lefler mifchief to enforce the plaintiff, if his plea be true, ^^^^ ¥>'^' 
to take his aftion for it againft the lliL-rifF ; and if it be not true, ^^^^ * ^^^"'* 
to take i/Tue thereupon. — Afterward it being moved again, all the ,. Saik. jzo. 
Court was of that opinion; whereupon he took iffuc accordingly. 
44. Edw, 3. 18. 20. Hen, 6. 24. 21. Hc)i,(>, 5. 19. FJiv. 3. 
** Scire Facta s''\ 1:40. And afterwards iflue being joined, the jury 
found for the plaintiff that the goods were not dehvered,but nothing 
concerning the payment. And it wa^ held lor that caufe to bean 
ill trial, and that the plaintiff could not have judgment for that 
which was found, but that he ought to try it de novo. 

Eafter Term, 

37. Eliz. In the Common Pleas. 
Sir Edmund Anderfon, Knt. Chief Jujiice. 
Francis Beaumond, Efq. '\ 

Thomas \Va!mfley, l^q. i juficss. 

Thomas Owen, Efq. i 

Sir Edward Coke, Kjit. Aitorney General. 
Sir Thomas Fleming, Knt. Solicitor General. 

Clun a^^dhijl Pcafe and Turner. Cah u 

Micbachnas Tey;n, ^6, U 37. KIrz. Roll 1817. 
'TRESPASS. It was found by fpecial vcr.ilft, *:hat the place Where by cu* 

WHERE is parcel of the manor of BrettenUi! in Eljcxy and cony- ^^ ■ copyhoM 
hold land dcmifabic in fee, in tail, or for life ; and that one Henry !"^^ ^^Z'^'h^* 
Smith was a copyholder thereof in tail, the remainder to Edzvard t^Tr^hyr' 
Smith in tail ; and fufFered a recovery with common voucher in a common rtco- 
plaint, in nature of a writ of entry, in the court of the manor (and ^^v ^^^'^^-^ »n 
tliat under it the plaintiff claimed) ; and that afterwards he died the lord's court. 
without iflue ; and that the defendant in right of Smith entered : poj^//,!*^ 
and further they found, qrvd nulla fuit confuetudo pro communibui 
recuperationibus anu ufitat. within the faid manor, Etji, Iffc. i.Roll.Ab, 506, 

Co. Lit. 60. I. Roll. Rep. 49. Kitchen, 176. Mowv 3 58. 75 v Salk. 340. Stiles, 450. Canh. '23! 
Q\V^ T»n, 167, SartingCi 1197, Wilf. 16. ». Vea^. 596. Burr. 969. i, Bac Ab. 4^v\n \.VT4il-»i^^ 
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Warberton, /ir the defendant. It is firft found exprcfly, daf 
It is an eftate tail, and then it is not barred by this recovery. 
Firft, A warrant cannot be annexed to a copyhold ; for he 
to whofe ufe the furrender is made, is in by the lord ; and he 
who would have a warranty, ought of neccflity to be in by the 
party. Secondly, A warranty is at the common law, and the 
eftate in the land is by copyhold and cuftom ; and therefore the 
warranty cannot be annexed thereto : for thofe eftatcs arc created, 
and they are demefnes^ and to be defeated by the cuftom of the ma- 
nor ; and therefore there (hall not be a tenancy in dower, nor by 
the courtcfy of them without a fpecial cuftom : then without a 
warranty there cannot be any voucher nor recovery in value; and 
without a recovery in value there cannot be any bar to the iffue in 
tail. Wherefore, 6cc. 

Glanvile held, that it fhould bind. Writs of entry are al- 
lowable, be they with title or without title : and there are ancient 
precedents, that there have been recoveries there in nature of real 
aft ions and receipts, and other couifcs as at the common law. 
And the lord -keeper who now i;, about r.venty-fix years fince, 
purchafed a copyhold within the manor of Cajhlobury^ in the 
county of Herts^ which was entailed, and upon great advice he 
was to have a recover)'. And whereas it was faid that warranty 
cannot be annexed, true it is it cannot be annexed at tlie time of 
the furrender ; but it well may be by a relcafe or confirmation af- 
terwards : and admitting it could not be, yet none could counter- 
plead it but the vouchee ; and if he enters willingly into the war- 
ranty, that fhall bind him when the recovery is had ; and if it be 
not good to bind In perpetuum^ yet clearly it is h difcontinuancc. 
Wherefore, Sec. 

But all THE Jltstices held, that this recovery fhould not 
bind the iftue in tail ; for it ftiali not bind upon an expeftancy 
of a recovery in value, which is the reafon that it binds for lani 
at the common law: and here he cannot have any land in value; 
for he cannot have any land at the common law : and he can- 
not have cuftomary land ; for if it Ihould be fo conveyed, the 
lord thereby Ihould lofe his fine ; and one Ihould hold his land as 
a copyholder without admittance or grant from the lord ; which 
is contrary to the nature of copyhold, and contrary to the pre- 
fcription, which is to hold by copy, ^c. But it is a difcontinur 
ance clearly, which cannot be defeated by entty.^ Wherefore they 

?;ave day to fpcak to that point. — Afterwards* it was ac. judged 
or the plaintiff. But qti.'zrcy Whether upon tlie principal matter or 
not ? l^ide HdL 37. pL 17. 



Brown agahijl Fofler. 

MULaelmas Term, 36, ^* 37. Eli%, Re II 2892. 
If a furrender "H EPLEVIN. The defendant 2i\ ows tot damage- frafant. The 
be made to the Xv plaintiff makes title as copyholder, and fhews that within the 
^tthoutTxp^ref ^"^^"^r of J. time whereof, &c. talis habebatur et habetur c&n/uetudo^ 
fn'g what c^ate ^^''^^ ^"Y copvholder of the manor may furrender in any place 
liefi:aJi have J within the manor into the hands pf two of the copyhol^ tenants, 
a cuftom that f^c. AND THAT there is another cuftom, that if any furrender to 
rhc Jord may ^j,^ ^f^ of p.notlier, without expreffing any eftate, that the lord mav 

grant it in fee jt o v ^ 

him to wlicii: ufc the furrender Is made, is a good cudom ; but it mud be pleaded that he had mfrd SQ 
oits Kirph. i;i, Co. Cop. 95. l*op, laj, ^w. 3^t, ij-^j^v S!^\9*f'. »o^. ^ Co. aj. b, 
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grant it in fee to him to whofe ufe the furrender was made. And Broww 
the plaintiff by copy (granted in this manor) made his claim. j'f"*^ 
The defendant thereupon demurred. — But note, that the de- «5''"* 
fendant in his avowry claimed by copy granted by the fteward of 
the manor ; but he doth not cxprcfs the ftew?rd's name. 

Williams, /or the defendant^ moved, Firft, That the firft 
cuftom is not well pleaded, for it is pleaded by ufage and cnftom ; 
but he doth not plead that ever it was put in ure in that manor, 
which ouglit to be alledgcd. 2i,Ediv. 4- pi- 28. and 22. Iidw 48. 
And fo it was held in this court in Sir JViUtam Mutton s Cafc^ 
where it was pleaded, quod talis habebalur confuitudo^ within a ma- 
nor, quf'd liceb'it jcnefchallo to impofe a fine, &c. And the fecond 
cuftom is unreafonable and void ; for it is to limit and charge the 
land with a greater cflale than the copyholder gave, which is un- 
reafonable, the lord being but the pcrfon and means of conveying 
it, &c. 

Yelverton i contra, Firft, The avowry is ill, becaufe he 
claims by copv granted by the fteward ; and he doth not ftiew his 
name, which Is iffuable. And as to the cuftom, it is good and 
reafonable when a copyholder furrendcrs and ihews not any eftatc, 
that the lord may grant it in fee to him to whom the furrender 
was made ; for he is a chancellor in his own court to difpofe 
thereof when the tenant leaves it uncertain : and therefore it was 
ruled here, lApphigwell v Buntings that where a copyholder bar- 
gained and fold his copyhold (but hclbewed not what eftate),and 
furrendered it to the ufe of the bargainee, and the lord granted it 
to the bargainee in fee, it was good, and the bargainee fliould re- 
tain it in fee. 

And of that opinion was the whole Court in this cafe, that 
this cuftom was good and allowable being ufed ; fo as when the 
tenant doth not appoint the eftatc of cejiy que ufcy that the lord 
may: the intcreft of the land being betwixt the lord and the copy- 
holder, it is not unreafonable that upon fuch an incertainty the 
lord ftiould afcertain it. But for the plea they held, tliat the firft 
cuftom was not well pleaded ; for it is not fufficient to allcdge a 
cuftom that one might do fuch an aft, but that he ufcd to do it ; 
as to alledge dim'tjib'ilc €t dimtjjum^ ^c. They aUb all agreed, that 
the not naming of the fteward made the avowry to be ill : and 
then they held, that the avowry being ill, although the bar to the 
avowry were ill, yet he cannot have return: vv hereupon the parties 
;igreed to plead de novo \ and fo the matter inlaw was not relolved. 

Ard^m againjl Darcy. Casi 5. 

TITASTE. The plaintiff prayed a writ of ejlrcapmcnt againft the A writ oi*f. 
^^ tenant and his fervants. — Andehson doubted, whether \x. ^reapmtvt 
lay or no, becaufe the plaintiff is therein to recover his damages, awarded man 
}\wx. Walmsley and Beaumond held clearly, that it well lies: Pofh^Xry^l! 
ioi it may be the damages are more tlian the tenant can recom- 
penfe if he had deftroyed the houfe and woods ; and they relied 5- ^^*»- ?• c-«3i 
upon 4. Edw. 3. pi 32. 12. Rich, 2. " EJireapment'' plac* ultimo^ ct 5] Edw!uc 
F. N. B. 6*1. which authorities are direftly, that an (/?/ v.^^wf^/ co. Lit.* 53. 
lies in this aftion. — And Brownlow, the prothomtayw faid, that 6- ^««*«-. i. ci j, 
t[i?rc was not any precedent, as he Remembered, that it h?d br^-n *• ^'^^ 5^8, 
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Asi»xiK awarded in a writ of wafte ; but he faid he could fhew preccdcnp 
uil" ^'hcre it was awarded in a writ of entry fur dijffctjln. And the 
Court faid, they were all one ; for tlicre damages are recoverable. 
The Court alio commanded tlicm to fearch precedents, whe- 
ther it lay againft fcrvants ; for they doubted tliercof. But it was j 
afterwards awarded (a). ' ' 

(a) BHicle<» this frtvmtivt rcdrefs at common law, the courts of equity upon a biQes^ 
hibitcd therein coinpljuning of fuaftt and d:jtrj{ihn will grant an injuiVclion. 

^A"4- Vaughan a^a'jfjft Bcal. 

Prohibiiion docs pROHIBITION being prayed for fuing in the fpiritual court, 
not Tic for A f^^ ^^e tithes of lands holdcn of tlie queen in capitc ; it was 
fpir^uTl court ^ow moved, that confultation ihould be awarded, for that there 
for tithes of is not any caufc to grant a prohibition ; for then he never ihouM 
lands holden of have any remedy for tliem : for if he may not fue for them in the 
the crown in fpintual court,' he cannot fue for them here. — And all the 
^^''^ Court held, that a proliibition lay not : for although N. B. R.401. • 

is, that a prohibition lies in this cafe, yet that is to be intended 
where it is fu#d in chancery, where peradventurc they may giw 
remedy for the tithes. But becaufe they were informed, that there 
are the like precedents in the queen's bench, they faid, they woald 
furtlier advife. 

Case 5. Hutchlnhn againft Le^^'fon. 

In debtonboo4 "TvEBT upon an obligation conditioned. Whereas the plain- 

^ilj^.^ tiff was obliged in fuch obligations for the defendant, that if 

tiffVamSfT' ^^ ^^^^ charged or molefted in his body or goods for thofc obli- 

the defendant gations, he would within a month fatisfy hizn for it; the de- 

muft mew tiiat fendant faith, tliat he had paid him fuch a. fum for all his charges 

^ ^**?^ within a month. It was thereupon demurred. — And without argn- 

rhat te kuid^ ment it was adjudged for the plaintiff ; for he ought to (hew^ how the 

fatirfied the plaintiff was molefted, and that he had fatis/ied fo much ; or that 

«;ondition. he was not molciled : as if one be obliged, that he fhall make fudh 

Ante, 253. affurance as the plaintiff's counfel Ihall devife ; it is not fufficient 

^fm^ 47* ^^ ^^y ^^^^ ^^ made fuch an affurance, but he ought to fay that | 

the plaintiff's counfel devifed fuch an affurance, which be had 

made. Wherefore, without further argument, it was adjudged 

for tlie plaintiff. Ude 5. Edw. 4. />/. 8, az. JEdw. 4. pL 15* 

35. HcM. 6. pL 10. 

Case 6. Ward agatitjl Lambert. 

Hilary Term, 35. Eliz. Roil 34. 
A bargain and T JPON a fpccia! verdift the cafe was. That one by indenturr, 
^**^^r{*cmt*f*x reciting, " That whereas J, S. was bound in a recognizance 

5« m^c%niitra. ** ^^^ Other bonds for him ; now he, for divers g^d cojifideratiws^ 
f* iiMj" with- ** bargained and fold the land? to him and his heirs." The deed 
euinioney, is is inrolled within the fix monrbs (r?), but it was found there was 
pot good jiho ^Qj j^j^y money pa;d: and. Whether this was a good bargain 
iwgalnec was*^ AND SALE, Or not? was thc quefiion upon demurrer, 
bound by i«- Anderson. Every owner of land may part with it as he 
co{Lnizance for pleafcth, if it be according to law: and here it is not ihewn that 
the bargainor. ^^^ bargain and fale was becaufe the vendee was bound for himi 

^. Ro. Ab. 78 j. 1. Leon. 17a i. Co. r76. a. Vent. 1^7. 7. Co. 40. Cr».Jac. lay*. SirUfe, nil^ 
yaf. pi, I. Wood'iCcu.656, Ci\b. VfejXj* 51. ^. iiu >S3. 1% V^ni. 137^ 
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ind if he were, yet it cannot be a good bargain and fale. But if ^^" 
there had been apt words, he might thereby have railed an ule by ^^^'jja^af. 
Biray of covenant, but clearly not a bargain and fale. 

Walmsley accord. In every bargain and fale there ought to 
be a quid pro quo. But the vendor here hath nothing for his land, 
and therefore it is void, but it might have rifen by way of cove- 
nant ; but there ought to have been apt words, vi%. a covenant 
to ftand feifcd to ufes ; for if I give land, or bargain or fell land 
to my Ion, no ufe arifeth thereby. — And to tliat opinion the other 

iusTiCES inclined, that it is not good by way of bargain and fale, 
ut tliat it had been a good confideration to raife an ufe by way 
of covenant. Whcreirare it was adjudged accordingly, 
(d) See 27. Hen. 8. c. i6. 

Anonymous. Casi 7. 

A CTION upon the cafe was brought for thefe words : " Thou Thcdiffcrenct 
-4* " art forfworn, and I will make thee flower the pillory, or elfe between the 
•• it (hall coft me a hundred pounds."— £r per tot am Curiam, an ^ J^*^][|^^r^ 
a£tion lies not; for Anderson faid, there is a great difference be- ^Jix^iT^. ' 
twixt the words " forfworn" and ** perjured." For " forfworn" is, ' 
iBrhcreJie fwears againft the truth in ordinary difcourfe ; but per- Cro. Car. 2ML 
jurlum eft quandojus altcrius pervertitury which is to be intended in 
a judicial proceding. And this diflTerence hath been allowed of: 
^uod Curia concefit. But to fay, " he was forfworn in fuch a 
•* court," or betwixt fuch parties, an aftion lies. Wherefoi*e it 
was adjudged for the defendant. 

Jackfon againfi Neal. c^,, ^ 

Trinity Term, 36. £//z. Roll 2987. 

""P JECTIONE FTRM^. It was found by fpccial vcrdift, That if the lord oft 
"*^ the Lord Hunfdon was feifed of the manor of Paris-Garden in manor grants 
the county of Surrey^ wherein are divers copyholds, and made a ^^^ »nhcritinc^ 
kafe of two of, the copyholds and of the court baron for two ^1^" ?hc*^^' 
thoufand years, faving to himfelf the other deincfncs and ferviccs. grantee flial! 
The leflces kept court there, and a copyholder furrcndcrs to the l»oid cuftomarir 
ufe of ^. in fee. j4. obtains licence in court to let it for one and courts, *rc. 
twenty years, from Michaelmas laft paft. He makes a leafe after- ^"'^* ^^' '''^' 
ward for one and twenty years to begin at Chr'ijlmas following to 4-^*o- a6. b. 
the plaintiff, who entered, and being ouftcd by the defendant, ^•^*^"'-':^' 
brings an eje^ione firrrnt : and, Whether this were a good grant by To^.^"** ^'^* 
copy, and this leafe by the copyholder allowable or not ? was the oiik. Ten. 209. 
queftion. — And all the Court held, that it wa? a good copv : for 2* »• 
Anderson faid, this cafe hath been often in queftion ; for it was -• i'-^^>-4»s» 
the cafe of Lord Hatton for his tenants of M-ellingborou^h^ and of 
divers others fmce that time. And it hath bee 1 oftentimes held, 
tliat the Court may well continue as to that purpofe for admittance 
of copyholders ; for otherwifc every one of his own aft might 
dcftroy his copyholder's cftatc. 

And Secondly, They conceived that the leafe is not warranted ^ copyholder 
by this licence, and then no tje^ione firrmt lies upon this leafe.— Af- JT"^ p«rfuc h5^. 
tcrwards in Trin, 37. Eliz. judgment was given for the defendant AmlTiits. 

. -|ipon this point of the leafe. Port. 462/ 

Owen, 73. MoorHS4. Cro. Jjic. 437. i.ComiOlg. 510. GUb.Tcn,s97. Dougf. 53. 292. 56JU 
}«T«Ilep.70<|, 2. Tcfm I^cp. 2^1. tSo. 78U '^ 
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CoLLPT cafe, that the party might have a writ of deceit^ if the procIanub4 

^«' of fumnions were not made according to the ftatute ; for nowhcii 

llAatu. j^Q^ fummoned according to law. But Clench and Gawdyc 

contra^ bccaufe it is a good fummons by the funimoncrs upondx 

land. — Wherefore, &c. 

Casi > Day aj^ainft Aiiftin. 

JlilttryTerm^n^Eliz* Roll 195. 

Ittdebtfor "TjEBT for rent upon a leafe for years. The defendant pfcadd, 
■pan m Uaft the ^^^^ before the Icafc a judgment was given in debt againfi tk 
de£EDdam may plaintiff, at the fu it of^. S. and afterward he made this kafc; 
*n>ittva/ii/iVjf. and afterwards this land was extended and delivered in exccQtioa 
Oiicn, 70. by elegit ; before which extent, there was " nothing In of rear!* 
Savii 132. It was thereupon demurred. — And without argument adjudged to 
Cow?. 588. be a good plea. 

Cas£ 4^ Stroud againj Marihall. 

Infanity cannot "TjEBT upon an obligation. The defendant pleads, that attb 
be pleaded in ^^ time of the obligation made, he was Je ncn Jane mmwj. 
bartodebcon And it was thereupon demurred. — And adjudged to be no pkii 
Jl^* for he cannot favc himfelf by fuch a plea, and the opinion «f 

"' FitZ'Herbert held to be no law. Wherefore it was adjured 6r 
''Jf'5'''*^''* the plaintiff. 

^U. Cdm.igi. ' 

«. Bac. Ab. 527. 649. 3. Bac Ab. 87. See Mr. Hargrave'i note [a] Co. Lit. 247. 1. a. Term Re;^ 590^ 

Cah 5. Eaton :incl Monox againji Laughter. 

li'ittityTcrm^ ^6. J^lix. Roilj^Oj. 
If • conditiQo TSEBT upon an obligation of 400I. conditioned, " That if one 
be in the dif- ±^ *• Raimford aliened his wife's land, if then during her fi£ 
i1ltety*to^* " ^^ purchafed other lands of as good title and annual value » 
«iie thing or an. " ^^^^ ^^^^ ^^^ ^^^^ heirs ; or do, or fliall leave her by his laft iril 
.other at the '* fo much in value, bv making her his executrix, or in a l^acji 
•fedion of the " that then, &c." The defendant pleads, that the/eme was daHiil 
^^^* *^*^ and that Raimford is yet alive. The plaintiff by replication for' 
wimoiinpofli- breach, fhcws the time of the death of the^Jriw^ ; and that tte fiud 
bk, the Condi- Rainsford neither in her life nor iince her death had purchaftd 
cionii void. land of fuch a value. 'And it was thereupon demurred. 
^^^ Atkinson and Coke argued, /<?r the defendant^ tliat the oblige 

lN)ph! oir ^'^"^ ^^ "°^ broken ; for it is in th^ disjunftivc, tliat he uoD 
Co. 5. If! 2. leave fo much to his wife by his will, or purchafe lands, &c. ami | 
i.Luiwycbc, the firft is become impoffible to do by the aft of God; therefore j 
V^ fi« ^^^ ^^ difcharged of both. And in proof thereof they relied upoo 

Co. Lit. 145. " Cafty*' 44. vS^ 9. Eliz. 262. The other part is alfo impoflible tD 

M5. S06. a. perform according to the condition, viz. to purchafe lands to the 

Pop. 98. ^'ifc and her heirs, the wife being dead ; and the purchafe need 

Tonw^^i fg^' not to be made to tlie heir, for the heir is not named, but to take , 

\!hloA.\l%!* by way of limitation, and not otherwife ; as in Bret and SigJmM , 

1. Saik. 170.' Cafe. And if it ought to be made to the heir, yet the oblieatkn 

ft. Pcere Will, is "not forfeited ; for Rainsford is yet alive, and hath time during 

^^1?'' «,... his life to perform it. — HuTTONand Tanfield i c«r/rtf. AI- 

|, Pcere Will. ' 

aSy. LitScd. SP" Sed vide MooTi 645. u LA, Kxfta4 17^. Sajfr,»43. i.Wo«d*sCofi.3i«» 
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^OTigh the defendant hath a disjunftive condition, he ought to Eatok 
perform the one or the other at his peril , and fo is 21. Edw. 3. «nd 
pL 29. And although the hulband had time during all his life to ^^"-^ 
perform it, yet it ought to be done during his wife's life; for Lawoh'tib. 
otherwife the obligation is forfeited. As to infeofF, to rcinfeofF 
the feoffor, he at his peril ought to do it during die life of the ^^''^^•* '9-^ 
feoffor ; for that the time being incertain, he ought to perform it. 
But if tlierc had been a certain time to do the one thing or 
- the other, and it is become iropollible by a fubfequent a£t, that the 
one of them (hould be performed before the day, he is difcharged 
of both. — And Hutton cited Glens Ca/cj Mich, 35. tf 36. £/iz. 
Hot. 1227. to be adjudged in the common pleas; where ^. promifed 
to B. that if C. did not appear at f-f^yfrnin/icr fuch a day, tliat he 
'"Would pay unto him twenty pounds ; and pleads that C. died before 
the day : and ruled to be no pica ; for he ought yet to have paid 
the twenty pounds. So 18. Eliz. in J. Rhodes' Rep, Barber'' s Cafe^ 
in C. B. that where one was obliged that j1. mould appear the 
firft day of the enfuing Term in the ftar-chambcr, or othenA^ifc he 
MTould pay twenty pounds, J, dies before the day, fo as by die aft 
of God he could not appear ; yet it was ruled that the twenty 

■ pounds fhould be paid, or otherwife die obligation Ihould be for- ^^^- ^:> 

■ icitcd. And Mich. 34. frf 35. Eli%. in C, B. this cafe was betwixt 
^rop and Bedingfield. A. was obliged in one hundred pounds 
upon condition, that he ihould ftand to the award of J, S. if he 
made any before the feaft of M. or otherwife at the faid feaft of 
Af, to be at fuch a place, fo as he might be arretted at the fuit of 
tlic obligee, or elfe to pay twenty pounds at the faid feaft of A/. 
No arbitrament was made before M. A. died, and the twenty 
pounds was not paid at M. It was adjudged that the obligation 
was forfeited.— PoPHAM. It cannot be lb as you put the cafe; 

but if it were riiat he fhould appear, or that he fliould appear there, '^"^' ^^ 
or otherwife that he fliould pay twenty pounds, and he died be- 
fore the day, yet the twenty pounds ought to be paid ; for tiiere 
is not any disjunftive condition, that he fliould do one of the two i.Bac.Ab.433,. 
tilings at any time before. But until Michaelmas he is obliged 
only to appear ; and if he appears not, then comes the fecond 
condition to have his effence, v/z. to pajr die twenty pounds ; fo it 
is not to be paid but upon the non-performance of the other. — 
And afterwards in the principal cafe, all the Justices refolved» 
tliat die obligation was not forfeited ; for by the exprefs words of 
the condition, it is limited to Rainsford to perform^ it at any time 
during his hfc ; and the impoffibility thereof conicth by the aft 
of God, which fliall not turn the obligor to any prejudice : fo as 
now, being prevented of part of the time, he is difcharged from 
performing it. But when the law appoints a man time to do a thing 
during his life, he ought at his peril to fee it is performed, other- 
wife the obligation ik forfeited. And when a man hath eleftion Ant. 396. 
to do one thing or another before a certain time, and by the aft of 
God it is become impofliblc that he fliould pciform the one, the 
law fliall privilege him for die other, that he fliall not forfeit 
any. obligation by the non-performance thereof. — Andfo Fe;nnek. 
* faid it was adjudged in 4. Edw, 6. in Bendlow*5 Reports, — And they 
all (except Gawd y) held, that the obligation was for ever difcharg- 
ed. But Gawdy conceived, that the obligadon was not yet 
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♦ . .:.-. - . • ,. ::.:T. . -:-,:. - ■ • :.. = -- r«:fDre L.e purrhaff oai 
r: .',• :. : :.-,. '..- y'z . .1.. .r. ..=. z±iz :: ihili be co hii 
V',, :;/.* :--.. ■• ..". ■-.. :t r .: l.=v. 1 r-.::ii :r to the u;c of hia 
2 -. i :. ; . ..^ . : - --...: :. . - - ! - '-< »g l::r. 1: ir. ;::'- cz^z it an aft, whia 
? . . * .4 . . •'....'.'-•:- ri - • :. : rt :'-- re j - ^ -nt --: vrai gi r^n accordiDg^ 
f',: •:.'. t-i'j:* !'-:.. >.'i hcr= a rife was c::si in ic. £Iiz, [iM 
: rr'..',r •!.•: m : t r.*:;: ir. r»/l.-,t ,:' :: -0^2.5 mtntioned^ thatamoit- 
; .:^',r iiT-^-.tid i :-7i:.r':- 1: r::£e:r* the land aitLrday ; aIldcoT^ 
T:/.*t'. ':/!;. 'i^r.-,:';, '..i! aftjr-.'u:;! rtct.-r.p?:-;:! the il ranger ihoiul 
i.:. ': •! •: !- d "'. ! .:. sr-.i :.:i '-.iri . ar.i t::a: h^ in confidcrztioDcf 
f .' . ?. f - :. '.'.'_;- i-'ir.d :i::ti to the ufco: hi.ii and his bcin ; dr 
fv-:::::; - :n:'-ir:. r:.c !ind a: rl.?diy, tL-j mortgagor enters, the dcJ 
i- .: :(.\.':\ wi*i.:-. rr.2 fix mcnr!i5 :' yet ruled tii?.t nothing pafiid 
*/.':-::': .*.'- Kai liC-t x.ny estate or i:itcrcu therein at tliac time to con- 

BcfviLk i^;;ciiijl Cunden. 

li la.; /irxH, 2S- ^^'^ • ^ '" 4 -5 - 

If * ' .rr. r.r A f -TION' up^/j fj.c cafc. lor that tlic defendant levied a da 

f-.-.. . . . f. --. ^* ::. Uvh a rr.tr fucli a day. whereby it furroundcd the laxidflf 

r,.. ! ./..-kir.. y «;^ /.ho attcrwardMiitloffedilic plaintiff thereof; and that thed^ 

'''r"'*'"*,'i^.. f' ri'i'int/i.'/Zw ;..//.': ■ .///;«/// ; 7/ the fa id daiii, whereby the plainiilTl 

»'f'./iri..zi •''•>» '"'■'' '^ ;':rr';MK:t.!. l.pcn tiii.? declaration it was -demurred in hw. 
e.'; i&ri ;-. r.^t' I'j.MrAM. 'I'lic auioii iS not maintainable, in regard theplaio- 

rii'i..r.uiniLd by tift liad iiof anv thing in the land at the time ox the nufima 

'^' ^ *■ "' *'"• f \K.(\v.(\ : rih<! iIjcio is not any new thing done to his injurv ; J 

\\f '.r/.!w ^" P*'''^'^ thereof cited 4. ^^/r, 3. 2. ^r«. 4. />/. n. 18. j&</w 

r. "..'.m" --.VAA, 3-4. H»:t ihcc^fr ni 74. W 1;. £11%. Pyn^ 319. is goo 

y,i %i ti tlij law i for tiu ri- t!ic /Wv A own made a new nufance by every lurfl' 

c^i- iM tiie iiig of tl;c coi.k, tor which ihc was punifhahlc, although fli'e mai 

*'^r '* .' 'Vr '' "*^^ '"^^ ^'^*^ ^' *^ * '^"^ ^^^^ ^'^^ '*'^^ ^^^^ furroundcd by the lc\7int 
fn/'iy ««»i.t;nu. '^f 'I'l: diim, aiiJ continued furroundcd ; fo the firft nufance cob-| 
uu^r i» t U'.ih ti'iu':b till this picfcnt ^ and therefore the feoffee fliall not hare hit 
r«iij-.'i. iu'li'jn. J 

Anir, I ,t.iy.. I'osTLR, c cofttm. The aftion is not broughtfor the levyingrf 
ioi». 52'.. ^jj^ ^]j^^^ ^^^ ^jp^ jjj^ continuing thereof from fuch a day to fw 
Wmt.v.v which WPS nftcr the plaintiff's purchafc : and Fiiz. N. Br. l^ 
1. r..>.iuii.iai. tj^j^i x\\Q heir of the feoffee ihall have it againft the feoffee ofh*, 
!\^' "* \*,ti who levied it. And in Pafch, 25. Eiiz. it was adjudir^ -- '^ 
«'.•. i/u. ffi. court, ni Acj./^s 6*//^, where one erected an houfc lo nc 
;. 1.1 1H1. 139. thcr's that the rain defccndcd from the new houfe, &c. and the 
*- ^''- "^^ lMo\ij\lit an afVion upon the cafc for the nufance made by 

vf v' j! !' *''^^ houfc in his father's lime, and recovered by judgment. 
k!.* ,'t'-!' (Jawdy, Jjillue. The aftion is well brought lor contiQii 

I.. u..%ti. -. ft! thcfnil niilancc, but not for the levying tlierpof; and dietcft^] 
«. ^JiK. 4)y. iiu' a^tiiUi is well brought for the kecpu>g it up in hit timet \ 

\*y\ \o\ tlu. levy inpr thereof. 
I'oiMi AM. 'There will be a difierencc when tfaeie ii iM^I 
» ^ |>;i :':: remaining unto hiii) to whom the nufance it frvt^. 

It i« vlcuK U\;i\ uouc IbolL have the lAion bat he to whw^^ 
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idone: as if I have por-watcr running from my river fo my home, Bkswick 
Vid T, S. ftops it in his land beiorc it comes to my land, aTid 1 die, i:^^n>^jt 
or make a feoffment over, my heir or feoffee liavc not any rem'jJy ^**'^*'*«^ 
for this tort made before their time. But where any proiit remains 
which comes to the Iicir or feoffee after tlic niifancc drjiie ; tliere 
for fo much of the profit a«! is come unto them, and is taucn from 
them by the continuing of the nufance, they fhall have their aftion : 
tlicn here bv the ievyin<5 of the dam tiie inheritance of him to 
whom it was levyed is not taken away ; but aUhough his land b^ 
^ furrounded, fome profit remained unto him, whicli he hath 
conveyed to the feoffee ; which being taken from him by tlie 
continuance of the nufance, it is reafon that the feoffee fliould 
have his aftion. And therefore if one levies a barik in a river, 
whereby part of my land is furrounded, and afterwards I make a 
feofTmcnt of my land to J, S. and aftcrv/ards another part is 
furrounded by reafon of that bank, he ihall have an alfife of 
nxxfzncQ (qiad fuh cQnccJfumJ: fo.here, for that the land of the 
<cofFcc grew a malo ad pejus de die in dieniy by reafon of l\\% 

- -inundation made by this dam, it is reafon the feoffee fhould have 

his aftion. The fame law is for a ncn feafancCj viz. for not 
repairing of a bank, where, &c. 

Clench and Flnner, e contra, Becaufc the tort before made is (*») Vidcpoft;. 

- cxtinguifhcd by tiic feoffment -, and there is not any thing done 5*°- ^^'»«r«»t 

- fincc the feoffment which the feoffee could punifh. Wherefore, jud^^f ^w 

- &c. — Kut afterwards in Afich, 37. & 38. Ellz. being moved again, given for the 
all THE Justices agreed, that the a^.tion was well brought. Uci'cndanr, upoa 

- Wherefore it was adjudged accordingly for the plaintifl* [u). a newobjcu. 

lii-n, ■' 

Erook tjj^aiffjl Watfon. Casi n, 

A CTIOii" upon the cafe. And declares. Whereas he was an Words not 
*^ alderman and a merchant in 7'orky and liad always kept a a*"'5n«t>ie. 
Irue debt book, that the defendant fpake of him thefc words ; Mcor, 409. 
•• He is a falie knave, and kcepeth a /a/fe debt book ; for he 
^* chargcth me with tlic receipt of a piece ot velvet, which is falfe.'* 
After not guilty pleaded, imd found for the plaintiff, it wai: moved 
^^n arrcft ot" judgment, il;at an aftion lay not for thofe word:. 

HiJBEax, /-? the pUwitijf\ moved, tliat the action was maintain- 
able, bccaufe they tov.ch him in his trade pf living ; for in a 
-.inerchant hdelity in his traded is rcqullite ; for he many times buys 
^,^nd fells his wares upon trr.tl. 

But all THE Justices luld, that the aftion lay not. Forthefirit 
r"Words, «* He is a hiic knave," it is dear that an aft ion lieth not. 
:*And for the fecond part, tlial '* he kcepctli a (alfe debt-hook," ic 
Xs not aftionabie, for it is not any dikredit unto him ; for it may 
itc his fervant kcepeth it, or that fomcwhat mi,:;ljt by overfij^ht be ^ 

. tnif-cntered therein. A:ul it is not of ncceffity i!»at every" mcv- 
' chant fhould have a debt-book -, and by that difciedit theic is not 
any difcredit to his tra^Ie : as to fay of a coui^fellor, that ** ho 

«^ xnif-cntcrs the name of his client in his book, v/s. the 
•* plaiatiiF for the defendant," is not any caufc of aftion ; but 
,^0 lay, that a counfcllor gives ill counfcl, or that a merchant 
fJkt a bankrupt^ an a£lion lies ; becaufc ii toucheth them in 
jlbcir profeilion. PopHam alfo faid, that the nflion was not 
vaicriintainable; btcaijfe tUc defendant, fpake ckUy ^^ ^ ^"^^^ 



4^4 Tri::iry Tern:, 37.' Eliz. In B, R. 

Hso-.K vancc unto liinill;:" \)y li.at falil citry, and not in general wcxis 

\^''.t7%{'s. ^" dilcrtdit him ; tor'if' l:u ji.i..! l.i.J to others, *' '1 al^c he»rd Ley 

'^ vou cica; wiri, |.;:i), fo: iiL kcj; crh a laiic book," thc:i perid- 

\tiuurc :iii a«lio.i \vouici ii.:. bccaufe lie drew otlicr culiomca 

tu/iii him. 1 livrvM^ic it wa-. ;j..!iu.!gcd for the dcrtJidAiit. 

Ca.k 13. Sirir.;;er r'.;-.///.// St:iii!:ick. 

Tro^fsfora "pALSE 1 MPR ! ^ONMFA T. F.-.r t!>::t he took and imprifoned 

H.oniffuirakingU i,jj„ ,v.^ fi, . ,- y^- ^^^j .^,,„j.^ '|-i^,^. ^cfciid.iiit DJcadcd, that a I 

ana detention in / ^ • /- ■ # i j* • x* .v n •.■" j ^ ' -i /i -/r : 

piifon. Pita a ^^/'"'^ ad Jut <h-Lu:n'lum at thj i;.:t ot /. »S. ilijcd to the Iheriff or 

juftificatlon by IViiti tij>aiiift tiic nlaiiuiir, who luaJc Jiis v.a riant to the defendant 
ii-gai prccet's. to aiTLil the plaintiff; \vhcrc::pc:\ lie bv '. irtuc tlicrcof arretted 
J!^^!.''**'''" ?"^' ^^-^^ plaintiff. 7:; Aic/cr.. 'I he plainiiff rcj-iies, tljat after \\.i i 
N- ..ti, ntc:,.,,!! ^^.^.j^ ^^ execution a .\:.rJ;.-J, an.l lifforc the ca-.tioii a;id imprilbn- I 
«.- un'=ic\\rit. 'i'<^i>t, he fari-fi..; tiic Ih^iiff of the riionit'S, \c. ; wliercupon ti.c I 
This is a Ihcriff maJu hi> warrant, JiicvLJ to aii hi^ bailiff>% ^c. that tky I 

#«y7r/.,rr from ihould furccaff the c:':L:uiioM ; a-'/! rhat he dwlivL-rcd it to lit , 
t c!c.Uat:on; pi.^iutifi' . aj.J that t!ic c:l:c;i'.:mi: iv-; ;:..:i him ; ;Li\d |.rifently at:.: 1 

c.-.n 
the 

»w^r//W.j»/, dci'.ndar.r rejoin-;, rluit Lv va- lilitcrare ; and prcfcntly r.fter thi 
"""^.^Y?, !■!!. ^-''v*-iT of ll'^L vPfjiM. rj,;,;. ;.,;.,.:,// from thcllicriff, he" went tea 
Anu 7.*' '"* 1:M:-*- "'.a*, to ki,(n\- tjjc vFi^d t'iorcof, and in tliC />//irw/i detained 
him in prifcn ; and a-, -'r^cn r.^ I'c wa^; informed of the contenr* 
Lut. 5RS. i4?J2. thcrcr.f i^L- f:f !ii:ii at !«'. 'c. !:. \* a ^ thereupon demurred ; for it 
Cio.^jac. jRc». ^^.,^ j-j. jji^ ♦j.pf ;^ t.i!-.!'.i^^ i:no;, li-im thc oilice to be a bailiff, cujbt 
KoiK^lu ' ""^ ^*'^ ^'^ i^i'inT^iic ih^jreci, or \\ 'lat he is to do ; anJ that pretcn:: 
I. Mod. 194. of ij!icni:.'jv :r.i..'l not txciii'e Jjim, but at his peril he is to tat: 
t. Morf. 215. notict of tl.is ciit'thar^.t, .^:c. 

j^**- ^ ^ Flnni;:;. A^ h'l- he is oiv:c taken by force of a ca.fa. tx 
'on*^<i *^^* fhcriff hiiirxi: cf>:..J uc;t !Ki\c difchar^cJ the prifojicr wilhcui 
i:.'mo.i!i3o. offence to tiitr i;.v. altiiou^.li he had leceivcd thc monies ; for rl« 
7S5. 54 ». writ is, capa: ci:i li:l:>Ja:lt nclnr,:^ ila qu.d habeas corpus cjuSy fe***. So 

Ld^Knym. 309. although lic pa . .<; ciit r;ione\, yet x\\c ihcnff ought not to difcharge^ 
4. r.a. AS. 4i-3, j,j,^, . j^,^j ;f -^^ ^j j.^^. j^ ciii*r2vab!c with an efcape : whcieforebii i 

4'.<4. in milt, ^ ' 



c.nrbinsof tiic arrcf;: lie Uuv.cd iMiii^, l.-iu^. t-.i; ^iifchaigc; ana yet notwiih- j 
the.o .'isai flan<.!ip.g he dtiaiiifc! hin: In jjilc-i f(jrrhe fpace of an hour. T!:c ' 



fcape : 
wavrant is no v.arraiit to tht bailiff, after he was once arref*ed, to < 
difchargc him : and liit dcfenvlantdid well, and no tjr: in d-:tsii.n-l 
ing of him. And of that opinion was Poi'Ham, C/jJcf yuiii^. | 

But Gawuy and C^£^'« h held, that in regard it was but a writ ' 
cf execution, a' id to huvc the moiiey in court, he Laving received j 
thc money, ought not to have arr.fted the party ; znd if he hatli ) 
arretted him, might well difchargc him. ride 33, Hen. 6. /»/. 48. 
per Danble. 13. //f//. 7. />/. 16. iM. Hni. 7. pi. 23. But as to tlit 
point of the bailifl 's ignorance they delivered not any opiiiion. 
But FENNta held, lliat he vvcll mi^ht take time to be informed 
thereof, and he is not compellable to take notice of it. Boti 
Pop HAM doubted thereof. j 

Gawdy then moved an exception to thc replication ; for it is, 
that after this warrar*t oi fupcrfcdem from thc fhcriff delivered unto J 
him, he detained him in pnfon ; and fo cooiplains of the tordons 
imprifonmcnt, but fpeaks nothing of his caption, whereof h<; 
complained in his declaration ; fo there is a manifeft departure ai 
to it, for it mamtams t^othia count. And fo, for this caofe onlfi 
it was acijadg^ foe t\ai& d&l^vuiacnX. 

■ ■ ■■ k 
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Peter Carye's Cafe. CAsf 14* . 

pKTER CARYE was indicltd for drawing his fword /« /7:^;.i ^''^^^'^P * ^ 
^ fFe/Imon. fcdcntibui Cioms; and in ciiiturbing the Ihcriff in *^''.^';? *", ^'*^*' 
making an airclt upon one v. hy torcc ot a bill ot /yjiJa/c/ex \ indi^abJe, tho' 
ajid being arraigned and found guilty^ had judgment of perpetual outct ihc v:cw 
imprifonment, and to pay a huMdicd pounds to the queen. ^f the Couus. 

And NoT>:, Opoii the evidence it r.ppcarcd to be upon the 3. Inft. 14c. 
flairs afcendiiig tlie court of \\atdi;, and io.out of the view of the owen, 120. 
Courts. — But PopiiAM laid, although it were out of the view of '-"j*^** *^* 
the Courts, yet if tJic iiidi^riijat nad be.n as it ought to liavc""^' ^''^'''^" ^'•' 
been (jLiid as we have precedents thereof in hdw, /\..) viz. cotdm 
doming reglnuy the judgment IhoidJ have bec:i, tiiat his right hand 
ihould have been cut ofF, and tl«at lie ihouid forfeit ail his lands 
and chattels, and have perpetual imprifonmeut. 

Gray cp-ainj) Fivtchcr. Ca$z 15. 

Hilary I'enfi, 37. //'Z. Roil Goi, 

T> EPLEVl N. The defendant j uftifies for damage fcafunt . Tlie if the ju-y fin4 
-^^ plaintiff claims common in the place whlre, ^tc. } ifue ^ '^' '^^ i^'^-'"- 
thereupon; and the jury found llic prefcription ; but farther ^^^*^'^^^^'^"|** 
found, that he aud all thofe whofe eltatcs, 6cc. had ufed to pay for JTrefcnbTd and 
the faid common every year a hen and five cg5S : and if, 6cc. they aifo a wfaje to 
prayed the difcrction of the Court. It was theriiupon moved, P3y«*'«^n>wrJy 
that it was found againft the phiintifF, for it is not found as he ^'''*^''^'"***" 
allcdged ; for he alledgeth it as abi'olute, and it is found condi- Tt^Xx^ll^^ 
tionally, vi%. if Jic paid for it. for they aic two 

PoPHAM. I was of counfel with 2. Devou/hhc Cttfe^ where a P»^crcriptioiis. 
man prefcribcth to have pot- water out of a river; and ifliie there- ^^^ 415- 445* 
upon ; and found that he ufed to h::ve it, paying fixpence by the \^' ^*^' 
year; and adjudged that it was i'ound againil iiim who prefcribed. co. i.m. °5 "^^ ^* 
JBut that is not like to this cafe ; for tlicie was a condition executory Cro. Car. 533, 



every year with the prefcription, and thcrcibre it ought to bc'-^aund. 3: 
intirely alledged. But here it is a rhing collateral from the pre- ^^IJ*^*"* ^^• 
fcription, and the prefcription is pcrfeft without alledfjine: it ;?'>'';, ^u' 
vrhcretoie it is well enough tound lor the phuntiff. Hob. 4^. 

Gawdy faid, that if the hen and eggs were not paid, in this Uca*, 223. 
cafe he might dirtrain the plaintiff *s beafts going upon the com- ^""•.^* ^' 59« 
xnon, although it were upon his own land ; quod Pofham coficeffit, '• ^'^'''^* *^>* 
Wherefore it was adjudged for the plaintiff. 26. Hen. 8, pL 5. coJ^p^^y^^' 

Dougl. 666. 
WilcOCks a^i.irjt Watfon. Case i6. 

Hilary term, 3 7 , EUx., Roll 1 1 1 . 

T\EBT upon an obligation againft him as executor of -^. The A hufbandwi»a 
-*^ defendant plead!i/7«7/^tf^/7i//<///Vj7v'/V ; and ilfuc thereupon. The ^^^r ^hc dcacK 
jury find a fpeciai verdidl, that A. maJc JL his executrix, and^^^!^ ^^^*^**'^ 
died poflcfled of divers goods, which A\ made a fraudulent gift of g^^'^hich 
all her goods to J. S. tt*r. and continued in tlie pofleflion of ihe being f*io 
made a gifc of by covin, fliall be chargcsd as executor tie /on tort. Vide 43. Elii. c. 8. a* TcrmRea^ 
f7* j^7* 597< Mt»3^. S4 Uoo «a3> 5* Co* 54* 

P d 3 themt 
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WiLCOCKI 

mgainjt 
Wation* 

Cat'et in Chan. 

3*3- 
Polt 565. 



). Cr. 89* 



Casi 17* 
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them, and took the defendant to hufband and died ; that the de- 
fendant is poffeflcd of part of tliofe goods of the value of, &c. 
and paid legacies ; and if thofe goods fhould be found to be 
ailets in his hands, they found for the plaintiff ; and if, &c. for 
the defendant. — Fenner held, that they fhould not be aflets ; for 
although being but fraudulent, it fhall be faid to be a void gift 
againft the donor and creditor, and fo liable to his debt : yet it is 
good betwixt the donor and donee ; and Ihall not be faid to oe affcts 
in the hands of any but the donor or donee ; but here the hafband 
is a mere ftrangcr thereto. Wherefore, &c. — But all the other 
Justices e contra \ for they by the common law (the gifi being 
fraudulent) arc liable to the plamtiff's execution. And Popham 
faid, if the gift were good againft all but creditors (as it is),thea 
they belong t^ the donee, and in his hands are liable to this debt ; 
and if the gift l)e void, they remain to the executors of the 
feme ; and then the baron liaving taken ,them and paid legacies, is 
chargeable by reafon thereof, as executor dc fon tort deme/ne. And 
fo thofe goods quacunque via dat-^y are liable to this debt in whofc- 
foevcr hands they come, unlefs by title paramount, or by fale bona 
fide. Wherefore it was adjudged for the plaintiff. 



) 



If anadmirt. 
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Moor, 419. 
a, Cr. no. 
Noy, 19. 
Vent. 268. 
«.Lcv.iio.2sE, 

3. Lev. 74. 
«. Kffb. S14. 
Show. 366. 
S^ik. ic. 
Carth. 236. 
Hob. 63. 1S4. 

4. Burr. 2155. 
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Wheeler againft Collier- | 

Hilary Tirm, 37. Eiiz. Roll , 

vSSUMPSlT. And declares, that the baron of the defendant I 
was indebted to the plaintiff in fifty pounds for beer, and 1 
died intcflate, andadminiftration, &c. was committed to the defirn- 1 
dant; and that afterwards the defendant, in confideration that the 
plaintiff would deliver unto her fix barrels of beer, afTumed to | 
pay to tlic plaintiff, as well the fifty pounds due by the inteftate, '■ 
as for the fix barrels delivered unto hcrfelf ; and that he tlicreupon 
had delivered to the defendant fix barrels of beer, &c. — And 
after 7tcn alTurnpfit pleaded, and found for the plaintiff, and entire 
damagef> affcfled, as well for the one debt as for the other, it was 
moved in arreft of judgment, that the plaintiff (hould not re- 
cover; beraufc for the intefiatc's debts the judgment Ihould be 
againit the defcnc'ant, de bonis ttftatm'n ; and for the beer delivered 
unto heri'elf, de bonis prciriis ; and therefore the pU'ntifF ought net 
to have joined them in oi^.e aiVion, or at leaflwnc, th:^t damage; 
ought to have been fevered by the verdift. 

PoTHAM. It is clear thr.t one cannot join in one aftion an af- 
ftimpjit of the tcflator, and an ajfumtpt of the defendant for his 
own d-.ht ; but here th.e defendant anumed for the debt of the in- 
tcflate and her own debt ; and if fevcral judgments be to be given, 
it is clear th.at there ought to be feveral aftions brought for them. 
And 1 conceive that feveral judgments fliail be given, viz. for the 
inteftate's debt, if he hath, U.t. Etfinon^ de bonis propr its ; for, 
if judgment Ihould be given de propriis bonis generally, then (he^ 
notwithAaiiding fhe had no more goods of the intcftate*s than to 
fatisfy that debt, fhould be bound to pay legacies ; and that py- 
inent Ihould not excufc her, which is not reafonable. 

But all THE OTHER I'JSTicES c contra ; bccaufc this aftion if 
brought againfl her of her own ajjumpfit : the judgment fhall bc 
general in both cafes de bonis propriisf for it is a charge by her owa 

• ■ ?*i 
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;ift ; yet if it had been de bonis teftatorisy fhe fliould have paid it to Whuif* 
them, and it Ihould have been allowed unto her. And here by ^againit 
Yax ajfumpfit as adminiftratrix, it is become her own proper debt, as ^^^»-*»*» 
if fhe had entered into an obligation. Wherefore, j&c. — After- 
wards, Mich. 2rt' ^ 3^' ^^ ^^'^^ adjudged for the plaintiff. 

Bateman againji Spring. Casi x%. 

Hilary Term, ^y, EIi'z» Roil ^6 y 

A SSUMPSIT in Lofidon, The defendant pleads a concord in inrranfitorytc- 
•^^ Suffolk of all matters, trefpaflcs, ^c. but in London^ absque tionsj if the dc- 
HOC that he aflumcd in London, The plaintiff maintains his de- f^**f"^^^^|^ 
claration, and travcrfes the concord ; and it was tliercupon demur- Jj^ntiff miy 
red. — And after argument, itwasadjudgedtobeagoodtraverfe; for take a travtrfk 
otherwife by a falfe plea a man fliould make all aiSions tranfitory «»/»oiii&#/rav#r/#. 
to be local, which is againft law : and of that opinion was THE ^"^* 99" . 
WHOLE Court. Wherefore it was adjudged for the plaintiff. Co Lit.a«2.U 

I. Strange, 1 1). 
Ld.Rayni.i7i« 



Trinity Term, 
37. Eliz. In the Common Pleas. 

Sir Edmund Anderfon, Knt* Chief Juftice. 

Sir Francis Beaumond, Knt. ] 

Thomas Walmfley, Efq. > Jujlices. 

Thomas Owen, Efq. » 

Sir Edward Coke, Knt. Attorney General. 

Sir Thomas Fleming, Knt. Solicitor General. 



Chriftopher Baker againft Searle, Caix i, 

Hilary Term, 37. £//«. Roll 1 1 44. 

17 JECTIONE FIRM^. Upon not guihy pleaded, a fpecial a wdia i» 

-" verdift was found, that Edward earl of Bedford wzs feiled in fi*^'""'^ ^^^ 

tail of the reftory of D. et decimis inde^ &c\ (which are the tithes *,2SaBt^''uu 

in qiieftion) and let it to John fVillct and his afligns, for tlic lives muftaifofind 

pf Chriflopher Baker y Joan Baker Wis feme y and Chriflopber fVillet\ the commenc«« 

and that the faid 7«A« Tftllei demifcd the (aid rcftory and tithes to «>«»^ of ^^^ 

out DanBury and his heirs, to the ufe of Chriflopher Baker the ?/)*^; 1"^ ^'^ 

1 • ^-/r r^ • 1^ • *c r ^il ' /% . life of the le* 

plaintiff for eighty-nmc years, if any ot the ce/fy que vies nam. 

ihould fo lon^ liVe; virtutis cujus difmifponis idem ^ercns fuit fof-- Ame, u9« 

fejffi$naius^ until the defendant entered, &c. Poft, 4^0. 

Co. Ut. 44f* 
^. Soil. Ab. 445,4^6* J.C^imIK|. 51.79. Cowp«Sa6, Po(l.44i« Ant 131. tXrp Jaciit« 

P d 4 rcmaiEd^y 
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Bajcie And it was hereupon moved for the defendant, — First, That 

agaim/l ^^^ verdift was not good for the plaintiff, bccaufe he doth not 
*• ihew the beginning of the eftate tail, which is the paiticolar 
eftate : and uiat the Court held to be an apparent fault. Alfo 
he doth not aver the life of the tenant in tail ; fo the leafe of the 
tithes, which confifts in grants, was determined by his death. As 
alfo, for that the ufc is not limited to B. but for years only, fo the 
remainder of the ufe is in Danbury^ and the life oiDanhurj is not 
averred : and if he be dead, Cbrijiopher Baker the plaintifF is in as 
an occupant^ and then no ejtilione firma lies in the cafe. But the i 
.Court held clearly, that there is not any ufe limited but for the 
years, becaufe the refidue of the eftate is in fVillet the grantor, 
and not in Danhury. Aiui it is all one as to this purpofe, with a 
feoflFment to the ufe of one for life ; the ufc for the rciiduc of 
the eftate is in tlie feoffor; and clearly, there cannot be any 
cecupancyy becaufe it is granted to Danbury and his heirs, which 
excludes the Of r«^^a«ry. 

Another exception was taken by Walmsley, for that he 
faith, virtute cujus dlfmijjionisy where he comes in by the limitation 
of an ufe; fo it ought to have been, et virtute Jiatuti, l^c. And this 
was held to be an apparent fault in lubftance and not in form. — 
Wherefore it was adjudged for the defendant. 

Caix ». jMathewfon agaviji Lydiate. 

Where fcvenl T^EBT was brought upon a charter-party indenture. The cafe 
enter into feveral -"-^ was. Indentures were made Betwixt the mafter and three 
«<»^^»n*VJ^ others of a fhip on the one part, and G. Lydiate and fi^ other 
JelcafcTol^or nierchants on the otlier part ; whereby the owners of tl\e Ihip 
t*c covenantor! covenanted with the merchants to fhip fiich merchandifes to fuch 
will not dif- a port beyond feas, ^nd to recarry from the faid port certain 
charge the other merchandifes to fome port in London ; whereby every of the 
p *ft * - 6 merchants covenanted feverally to pay for every tun brought to 
o . 470- 54 • j^c'.idoTiy to any port there, thirty millings ; and if they made de- 
a.Roil. Ab. 50. {ii.jit inpayment, to pay three pounds for every tun; and for 
5'^^*^*'*3' twenty tuns brought to a liort Rt Loridor,, and no*- pnving thirty 
Bull.N'.l\t6«. ^'*'^^**"^^ ior every tun, he demanded fixty p9\in<!($. The defen- 
5 Com. Pig. dant pleads, that the leal of one of the m^rcnujits was debrufed 
aji. from the deed : and it was thereupon demurred. 

Gl ANV I LE. This dcv-d is ll-vcnil for every of them; and although 
^' the leal of one of them is dchmfcd^ it is not material, for it re- 

mains good againft the otiicrs ; and it is not like to the cafe 
3. Hen. 7. pL 5. for there the ohhgation is joint and fevcral. And 
this cafe is common in London^ for tlicy covenanted fcverally ; 
and wlien any one of them hath performed his part, the manner 
is to pull off his feal, and then the deed is cancelled againft him, 
and remains good againft the others. And this very pomt was ad-' 
judged before Danitl, y^/uv?/, in London \ and afterwards debt 
was brovght tlicreupon in this court, and the plaintifF recovered 
(which Daniel Icing prefent affirmed, and that he adjudged it 
upon conference with fome of the Juftices}. 
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* But in the principal cafe the record was viewed, and it appears ^'^J" ^^ 
that he alledged, that he brought the merchandife to Ratci'tffe i^^l"^^^ 
within the county of Middle fex^ and fo he hath not fhcwn that 
it was brought to a port in t ondon\ and although Ratdiffe is one 
of the ports of London^ yet it is not fo averred. Wherefore, with- 
out regard to the matter in law, it was adjudged for the defendant. 

(J. 

{a) This cafe was revived upon a new a^ion, and adjud^d for the plaintiff, pofl. 
470. 546. 

Snelling a^ainjl Norton. ^*'* ^ 

Tr\EBT againft him as adminiftrator to one Norton\!i\>on an obli- Bythccuilooiof 
^^ gation. The defendant fhevvs the cuftom o^' London to be, f:^"'*T' ,",""^ 
that It a contract b: made by a citizen to pay money to another cu tors and ad- 
citizen, and he who made tlie contraft dies, that liis executors or miniftratoii for 
adminiftrators ihall be chargeable therewith, as if it were upon an a fimple coo- 
obligation : and Ihcws further, how the intcftiUc wa? indebted t^aftof thdr 
iipon a contract to one A, who liad recovered ag.^inft him ; and Jcftatr-^and a 
that he had ricns oujlcr en fes maynesy isfc. And It was thereupon puintiff caonoc 
demurred. be r.onfuircd af- 

Glanvile moved, that this cuftom was not good. For firft, It wr the Court 
is againft law, that an executor or adminiftrator fhould be charged ^^J'^ Jn^^n tb«* 
upon a fimple contraft. Secondly, It is againft law, that a ftranger p^Lu oHaw. 
Ihould be barred of his debt upon fpecialty, by reafon of a debt 5. Co. ^^.h. 
upon a fimple contraft. Wherefore, &c. Port. 843. 

Daniel e contra. The cuftom was always to bind the execu- n.EJw.^ 
tors or adminiftrators to pay debts upon contrafts ; and cuftoms pi. 2. 
in London are confirmed by parliament, and are now as ftrongas a P" v. Lend. 146. 
ftatute : and therefore in London they prefcribe to give land in J'^^Vw. 4, 
mortmain^ which is againft ftatute law ; and there is not any cuftom pj. (^ b.' 
but that it deprives, and is aga'nft the common law in fome point, i. Saund. 67. 
And this cuftom is rcafonabJe ; for a debt upon a contraft is as 8. Co. 126. a. 
well due as a debt upon an obligation ; and therefore there is as ^j' "f' 3' 
great reafon for the payment of the one as of the other, although «/co.'65. 
the law hath given a greater prerogative, viz. a priority of paying Noy, 53. 
the one rather than to the other: and although it might feem hard Cro. Car. 196, 
to have allowed this cuftom in this court, if it had been originally M<>^^ 13^. 
pleaded here; yet when the cuftom hath been executed againft the t.Co'm.Tj^^^iq 
adminiftrator by the laws of the city, whereto he is fubjeft, it i.Rac.Abr.63< 
would be mifchievous unto him fo be difallowed it here, for then 601. 
he ihould be twice charged without remedy ; and this dift'erenco 2-Hac.Abr.43x, 
is taken in i. Ediu, 4. 8. 

Owen, Jujlice. The cuftom is reafonable ; for the executor in 
confciciKTc is bound to pay debt upqp a contraft as well as upoi^ 
fpecialty : and fuch a matter was about four years fince in this 
^ourt, but not adjudged. — And of thit opinion were the othek. 
Justices, cfpecially as this cafe is, being executed againft him, 
who is liable and chargeable by the cuftoms of London. 

And afterwards, in Afich, 37. ^ 38. E/iz. it was moved again, 
and another exception taken, for that thp cuftom cannot be to bin4 
the adminiftrator, bccaufc he begins to be chargeable by the ftatutq 
pf 31. Edw.^. c. II . %qdn9 \aion Uv agaiiul \\iv(i at the pom- 
ju^n law, ■ . . 
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SjcFLtiw* But \i ^33 denied per totam Curiam ; for an admmiftrator 
Norton. ^^^ chargeable, and to oc fued at the common law, but he might 
not fue : and tlie flatutt was but in affirmance of the common 
Cro^lac*' ^' ^^ (^^ ' ^^^ ^^^y ^^^^ ^^^ ^ executors at the common law : and 
foft. 658.'^' fo it is 19. Edw. 3. '* Covenant y'' 24. And the cafe of 8. EU%. 274. 
u\ e.Co^a b. ^^^ ^^ aftionlies notagainft them atthe common law, is not law 
L inft. 397.* ' i'^ ^^^5 point. The plaintiff would then have been nonfuited ; Jti 
f. Co. 39. b. nm fotuit (forafmuch as two of the Jufiices had delivered their 
opinion), no more than after a verdift- Wherefore it was ad- 
judged for the defendant. 



Michaelmas 



Michaelmas Term, *" 

3". & 38.E]iz. In the Queen's Bench. 



Sir John Popham, Knt. Chief Juftice. 

Sir Frajicis Gawdy, Knt. 1 

John Clench, Efq. - r Ju/Tsceu 

Edward Fenner, Efq. J 

sir Edward Coke, Knt. Attorney General. 

Sir Thomas Fleming, Knt. Solicitor Generah 



Vicary againfi Farthing. c$ax t^ 

TRESPASS. The partie« were at ifluc ; and at the trial by Pariih.books 
niji prius in the county of Devon^ to prove die nonage of *"<* «K>ft«f* ««• 
the plaintifF ^t the time of the leafe ^lade (which he f^^ove W^s 
kvould avoid), a church book was given in evidence ; and after i^m^rriUc'i 
!he jury's departure from the bar, and before they had agreed upon and when pro* 
their verdift, the plaintiff's folicitor delivered to the jurors the duced, tiic jury 
faid church book . and afterwards they found for the plaintifF. nizy have them 
And all this matter being examined before Walmsley, Juftice of ^"jjjj^ tk-y ai* 
adife there, he returned this 7crdi£t and all tliis matter upon the confmin]^ on 
pojlca, tlieir viidi^ 

And now for this caufe it was moved by Serjeant Heale, Ante, 189. 
that judgment fliould be flayed; and in proof thereof cited "**' * * 
II. Irien. 4. 18. 3;. Hen, 6. ** Examinatioity^ 17. 14. Hen. 7. 2. i.RoU.Ab.7,5, 
and alio one Medrclfs Cafe^ which was in the conunon pleas, ^^fj'^f^'* 

/ / u •. *^r -J 'A ^ ' 7. Mod. 129. 

anno 34- LU'z, where a witncls examined gave evidence to a jury ; Co.Lit.n-.Iiu 
and afterwards one of the jury, when racy were conferring upon 2. HJc, 507. * 
their verdift, called him to recite Iiis evidence again, whicli he did, 2.RolI.Ab.^55^. 
and af5nncrl upon Iiis oath upon his examination, ^hat he did not ^"^'*^* *' *'^*.: 
fj:je:ik more or Jcfs than before ; and >ct this matter being return- [^ j^ ' ';,'^^ 
cd upon tlie /»c?//r^/, it wes rcfolvcd, that no judgment Inould l>c 74^. f* * 
give.) upon that verdift: and Hugh I'Aatt faid, that in this queen's 6. Mod. 81. 
time it was ruled in one P'lckcnnz 
were givf^n in evidence 
were conferring upon 

Court's direction, delivered unto them the faid letters patents^ i.TciniRipb 
whicJi were given in evidence, that judgment was for this caufe 46^- 
llayed upon the verdift. 

Gawdy and Popjiam denied that cafe. But Gawdy faid^ 
that as this cafe is, the Juflice of afllfe might have refufed this ver- 
dift : and it is alfo clear, that ^Mntrngs or books which are not un- 
der feal, cannot he delivered to tiic jurors without the afTent of 
both parties ; but being delivered by tlie Court without the affent 
of the parties, neither of the parties can avoid the verdift, in re- 
gard they were given in evidence before; and die Court had given 
direftion to the jury concerning their validity, efpqcially being 
f vidences in writing, which cannot be altered, nor l>y intendment 
cannot induce the jury further to their verdift, than the fhewing 
i^f tticm in court bad agae befoife ; but Mcdcalfs Cafe might welt 
' ' ' • ^ be, 



: ana jringo rvtatt iaia,inar m inis queen s 0. mo<«. si. 

; Pickerings Cafc^ that where letters patents '^^•*^- ^4?. 
to the jury,' and afterwards when they ^'^."T'^-^'Tt" 
their verdift, the plaintifF, without the ^ourj* ''-*,.^^^» 
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Vic ART be, b^r.ufc it being hut cvic.cncc by j^arol, the v^itacfs might pcr- 

*r^'V' adventure alter his tcftiiiiony hefoic criven by a crcater enfoicc- 

rAXTHixc. y^ppj^^ or otiicrwife, tlii-n liC laid hctbre ^altliough upon his exi- 

minaiioii i-c would not conuTs 10 n-iucii), which ;*cradveuture^ra$ 

the caufc to move the jury to give tlicir veidicl ; '^viierefore itlhall 

be a good caulo to ftay the judgment.— And of that opinion were 

PopnA>i and Clench : roroihcrwiic it would be very mifchie?- 

ous to the parry for whom this verdict paflcd, if the delivery of 

evidence hv the coritiary party, or pcradvcnturc by a firanger, 

without his privity, :ho-iid llay his judgment ; which is the rea- 

fon that eating and drir.king *>y a juror (unlets it be at the cofts of 

the party for whom the verdict pafs) fhall not avoid the verdift.— 

Co. Lit. 117. b. But Venker c centra ; bccaufe there might beforae matter in this 

i.Freem. 79. book to induce them othcrwife than they intended before ; and 

2. joiit$,83. bccaufe it wa. delivered on his part for whom the vcrdid palTed. 

Wherefore it was adjourned. — But aitenvards, in Trim. 38. £//s. 

it was adjudged for the plaintiff. 

Scey.Jac. i. c 12. 

CAii u Courtier againft Barret an(f Sampfon. 

Hilary Term, 36. £//«. Rcll 496. 

Inrrfitmn^ if TERROR upon z judgment in the common pleas in a reple\-in. 

n!^fuki!d'Md Tht dir^.cwdznl Jiwows fox damage feafant. The parties were 

tiwjury find da. ^^ 'A^^- '^ hc plaintiff was nonfuited after evidence ; and the jury 

mages, it is no aflcfled damages for the avowant. The plaintiff brings error, and 

▼erdia, but on- aifigns for error a dlfcontlmicnsc^ for that tlie plaintiff declared in 

^y^^^'^"^^^^ Mickaclmas Term, and that the defendant imparled until Hilary 

Ante,* 359. Term, and from Hilary Tarn till Eajhr Term, and there is not any 

continuance : and then the plaintin declared again (as the manner 

i.Com.oit.^sV. '^^^^^ ^^^' ^-"^ ^^^^ defendant pleads thereto, and iffue there joined. 

5.C«ii!Dig.i57. — It v/a^ moved, t'lat this was not now to be afligned for error, 

becaufe it is after verdift, and fo aided by theftatutc of jeofails. — 

But it was ruled by the whole Court, that it was not aided ; 

for here tlic plaintiff being nonfuited, there is not any verdift 

given : but in that whereof the jury are to enquire of damages, 

their verdift is but an office of inqueft, and no verdift whereof, 

&c. And it was cired to bo here adjudged fo betwixt Bit/iyziid 

W Ante, %10' Ireland {a). 

If the plair.rifr , , , t i-/- 

decijrcs in omc Sfcoxdl y. It was moved, that here was not any difcontinDance; 
Term, and nfter for the fccoiid declaration is a new declaration of itfelf, and doth 
imparlance to ,^^,. j.^f^,^ ^^ ^}^c tirft : and there ought not to be anv continuance 
!^'1^I t^^'onf ^>f ^li- ^hft; for it is not an alias pynttt patct, ^c. <o it cannot be 
tinlllnce mull intended to refer to a former. — B"t it was thereto anfwered, that it 
bcenicrcH. Js not the manner to make fnch entries in the cpnimon pleas ; yet 
Ante, 35> it may be well intended to refer to the former proceedings: whcre- 
Poft. 416. j-^^^^ ^'1^^^, |-^^^ f^j. ^^.Q ^f ^\^^ prothonotaries of the common p!cas» 

5.Coni.Dig.i77. who came and informed the Court, that their courfc was not tq 
make an aliai prout patct, but to make all their declarations de mvo^ 
and yet they referred to the firft record. Wherefore for this'dif- 
4:ontbuancc the judgment was rcvcrfed. 
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Hoe agahift Taylor. ^^« 3- 

Eafier Term^ 37, Elix. Roll 369. 
XpRROR upon a judgment in the common pleas in trcfpafs, for Underwood it 
-*-' cuttii^ down underwood. I'he defendant juftifies by reafon \^)^^^^^ 
of a leafe of the land made unto him by J, S, for years. The plain- p<.rpctu:ty, and 
tifFfhews, that the faid J. S. was feil'ed of the manor oi Milfordy may be granted 
whereof tliat place, &:c. ; and that the underwood growing in that in fee by copy 
place, where, &c. had time, whereof, &c. been demifed by copy ; of court roll $ 
and that : die faid J. S. before the kale to the defendant, granted ^rt^refpafr 
unto him and his heirs by copy, &c. the underwood there from ^f^arg claujum 
time to time growing, to be cut down by tlie plaintiff and his/;Y^»/. 
heirs, quoitbet annoy four or five acres annuatiniy isfc, whereupon he i'ott. 814- 
was thereof fcifcd, /^fttW«;« confuetudinemy ^c. until the defendant j.RolJ.Ab.49?^ 
entered and made the trefpafs. 4 Co. 30. 

The defendant demurred in law^ and after argument it was ^'o- L»t. 48. b. 
. tiiere adjudged for the plaintiff. — And it was now alligned for error, ^^ ^^ 
Firft, That underwood growing cannot be demifed by copy ; for i^*^^^ ^' '/ ' 
here the foil iti'elt is not let, but only the underwood annually Strange, 123S, 
growing : which was agreed by the Court, that the land itfeif Burr. i8i4» 
here was not demifed by die copy. — Secondly, That notwith- 
ilanding this grant to the ieiTee, that the Icllor might well cut 
down the underwood ; for it is but in nature of the grant of cjio- 
versy where the grantor may take trees with the grantee. 

But THE Court refolved for the plaintiff, that the aftion was 
maintainable; for tliis underwood is a thing of inheritance and 
perpetuity; for after every cutting down, they will grow again 
from the Hubs ; and fo may be well demifed in fee by copy : and 
as eftoven might be granted in fee, fo might this alfo. — Fenner 
faid, that he knevw' a market within the manor oi Crookhorn^ in the 
county of Somct/hy to be demifed by copy ; and it was faid here 
ithat Sir Jclm Bourn s Cafe was adjudged, that a grant of tithes by 
copy was good. — They alfo held, that the grantor here could not 
meddle with the woods, nor his lelTee; for he hath entirely granted 
. the underwood, and not e/lovft'ij or fo many loads of wood. 
Wherefore the judgment was affirmed. Hdc 4. Co. 30. b. 

Sir Chriftopher Blunt's Cafe. Casi 4. 

IN an information upon an intrufion by the queen agalnft Sir Grandjur:rr.ufl 
Chriftopher Blunty a juror was challeng:ed for non-fufficiency of ''^^'^*^''^'^-^'^» 

freehold ; and by the examination of the juror it appeared, that he amUnth u^n- 

had freehold of the value only of fifteen Ihillings per annum. — Yet certain. 

it was ruled by the Court, that he had fufficient to pafs on that ^^^^^ ^ 

jury ; for at the common law, if a juror had any freehold it was 2.Roii!Ab'647. 

fufncient. But by the i. Hen*^. c.3. he ought to have forty (hil- Cro. jac. 672. 

Jings per annum ; and by the 27. £/?z. c. 6. he ought to have four «. Halc» 155. 

pounds per annum^ where the damages exceeded forty m^rks per an- 4-*i-^^m.3oi. 

fium. But the ftatutes fpeak only between party and party, which ^' Hawkin*,^^ 

extends not to the queen ; wherefore the juror was fworn. But it 3^3, jg j. 
' was riJled, tha^ he oiight to have fome freehold ; and therefore 

one who had not any freehold was there diallenged and withdrawn. 
See alfo 4. & $. Will. Se Mary, c, 74. 7. 9c t. Will. 3. c* 32. and 3. Geo. a. c. 15, 

£b 19* 4« Geo. a. c 25. f* 20. 
., - Hardy 
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Hardy agahtft Seyer. 

Bafterlerm, T^-j, Eltx, i?c;/ 254. 

L JECTIONE FlRMiE. Upon a fpccial verdift the cafe was, 
^ A Icafc was made to a widow for forty years, fut hac tamn 
conditioner quod Ji tamdiu v'lxirit Jala et tnhabitaverit within the f^d 
boufe. The widow continues unmarried in the faid houfe all her 
life-time, and dies within the forty years ; nnd. Whether the tenn 
was determined ?. was the quell ion betwixt the executor of the ] 
widow and him in reverfion ; for ii tiiofc words were a condition I 
merely, and not a hmitation, the term remains , for Ihcperfonncd 
it during all her life, until it became impoflibleby the att of God, 
which Ihall not turn to her prejudice: but if it were a limitation, 
** if flic fliould fo long inhabit therein," it is otherwife. 

Gawd V, Clench, and Popham, held, that the words "/ii 
•* conditioner quodji^ ^t\" are void words ; for they are infenfiDlc, 
and are neither limitation nor condition : for all conditions Iball 
be taken flriftly ; and no words Ihall be fupplied by intendment 
to uiake a condition to diveft or to deftroy an eftate : and it is no 
more here than that a man makes a leafe for years rendering rent— - 
Jub cGfiditione qu^jj Ji the rent be not paid — and fays no more, 
which is without fenfe: fof it may be intended that he fhould for- 
feit a pain, or that the leflbr fliould re-enter, which is uncertain: 
and every quod Ji ought to be anfwered whh the words quid tunc^ 
tliercby to make the intention of the parties full, ^hat fliall be 
done ; for otherwile we cannot judge of their intention ; for it 
may be they intended tliat then Ihe Ihould forfeit a penalty, or 
parcel of the term, or part of the profits ; and for this uncertainty 
It is void and of none effcd, and the leafe is abfolute. But if tbe 
words were that tiic leafe was for forty years, " if ftic fo long Utc 
" unmarried, and iaJiabitcd therein," Popham hdd it to be a li- 
mitation, and to determine the leafe by her marriage or death, fa 
that ihe cannot inhabit therein : and fo Bromley affirmed was the 
intent of the parties, and the truth of the cafe, and that it was 
miilakcn in drawing the verdift ; for the words y«^ hie cofuGtiom 
quod were not in the leafe. —But Fenner held, that the words 
*^fub conditioned' are full enough to make a condition of re-entry 
v.ithout any other, and fupply the deie£k fubfequent, and are a 
condition and not a limitation ; and that this condition is well 
performed, and the leafe remains abfolute. — Wherefore it was ad- 
judged for tlie plaintiff. 

Casf6. Evington,j^j/«/? Brimftoiu 

Trinity Term, 36. £//«, Roll 86. 

npP.ERPASS of his bcafts taking. The defendant juftifics as a 

-■■ ciiftrcfs for an amercement in a leet in Spa/dint\ becaufe he left 

his gate open, ad nocumentum inhahitantiunir Cfc, — Et PER TOT AM 

l^j^ Cup.iAM this is not a nufance enouirable; for it is a private in- 

jury, and the amercement thereof^ ill. And judgn^nt was eiveH 

r^?i.t. for thej.laintifF. 

^ Cr. 3^x. 4. Com* Dig. 167. x. Hawk. ?« C. 361. !• Saund. 13^ 
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Bu/kin Ggdinft Edmunds. Cam 7. 

Trimity T,.m^ 37. Eli%. Roll 628, 

Tr\EBT tipon demurrer. The cafe was, That A, let lands to 5. Rcntmadcpi/* 
-■^ in the county of Bucki, rendering rent at the receipt of the ^^^^^^^ 
Royal Exchange in London ; and for non-payment a re-entry. The ^jy|^» ^^^ . ^ 
rent was not demanded, nor tendered at the day ; the Icilbr entered ; maftbe de- 
and, Whether his entry were congeable or not without demand I mandedatttie 
was the queftion, * P*»<^ 

Gawdy held that it was : for being referred out of tlicland, pofl.435^,'«3^ 
there needed not any demand, as the abbot cf Hyde^ i Cafe is ; and in ^ rqh, Abr 
16. El'i%. Dyefy in the bifhop of Exeter s Cafc^ where iflfue was ta- 459. 
ken upon the tender y which proves that a demand is not rcquifitc, W4x>r,4pS. 
But THE OTHER JUSTICES hcld, that there ought to be a demand *• ^°^- '^^P- 
at the place where it is payable ; for it remains yet a rent, which in XT,U\. 
its nature is demandable by him who would have it ; and thcyfaid, r. iji.c. ah^ 
that fo it hath been adjudged before thefe times. Wherefore it 417. m #w/$, 
was afterwards adjudged accordingly, that tiie entry of.thc leflbr ^ ^^- a»m-. 
waff not lawful U). ' 555* 

^ ' I. Burr. i34 

!• Wood's Coa. iSj. DuugL 483. 

(«) It was motcd a|;ain, and attjix^ed for the pUintlff, poft. 6} 5. 

Borafton a^ahift Hay. ^ Caih s. 

Trinity lermy 36. £//a. PMl I loi. 

q^RESPASS. The defendant pleaded, tlut the land was coj>yhold ^,J"^[!^,'^''' 
'*' land, parcel of the manor of Abberjley^ in the county of // ir- ^^Jc JMicr 
c€fier\ and that the cuftom there is, that if a copyholder in fee hiifband'sc\p>» 
• hath a wife at the time of his death, and two fons or more, that tli*j hold lands ; t 
wife fhall have that land during her life as a free -bank ; and that !*^ ■* ^'" '*''' 
if the eldeft fon dies, living the wife, although he hath ilTue, ^"^^Z^^V"" 
his iflue Ihall not have it, but the fecond fon; and fhews that hischiMmi, is 
Robert BoraJloHy grandfather to the plaintiff, was a copyliplder of good, bui it 
that manor, and died before his wife, having iflue the' plaintiff's '""'^ ^<^*^'"^<* 
father, and one John Borafton his fecond fon ; that the wife held "^"^^^^'l ^' '' ** 
bcrfelf in her free-bank ; and that the eldeft fon died, living the Anu%4o-, 
wife; and that afterwards John Borajian the younger fon was ad- Pon/546. 
mitted, and furrendcred to ths defendant's ufe, &c. and iffne jvxoor,^^9 5C6, 
was taken upon this prescription ; and the jury found the cuftom co. Uc'sj. • ^ 
as before, and that the younger fon Ihould have it, unlcfs the eld- ii«. 
eft fon was admitted thereto as to tlie levcrfion, or made fine for ^- ^' ^- 'S^ 
it with the lord in his life-time. Etfi jupcr totam materiamy l^c. ^^•^""•44* 
the Court Ihall adjudge the defendant guilty, they found the defen- cro. jac. xi6^ 
daat guilty ; if otherwife, not guilt v. 4. Mod. j> 51, ^ 

Upon this verdia it was movccf by TanfiiSld, that it was V*^'*»-»75- 
found for the plaintiff ; for tlie cuftom is not found in that man- ^' '^ J* 
ncr as he pleaded it; and therefore it, is found againft him who ^'^ *- 
pleaded it ; for he pleaded a general cuftom witliout exception ; 
and the cuftom found is \vitli anexccptionandfpecial. — ^And of that 
ophiion were all the Justices, that the cuftom found is not 
the cuftom put in iiTue ; wherefore it is found againft the defen- 
dant, as tlic cafe in 2. EUz, Dyer^ 192. wlwirc a cuftom was {)icad- 
' cd, that Tifeme ftiould have it during her life ; and it w«s f<^yuad 
'.tiiat flie Inould have it durante iflduiutc only. Afterwards Pop- 



4»6 Mlchatlras Ttzrr., 37. - i 3?. Ellz- Li 3. 5L 

H^i^ :.i. : i^;..::: . : - £^ ;.:: r-:: . 1-; i: Is tz^ni zlilz b^ ^"^^ 
Ji : '.'jrr.' :.-.-. ::* £.. r.s :>:i::5 ,r: rr: :^ :ra--r-rT-. :t ttz: :oc~J 
i^; t.r» .: :. . -:-. ^ h o :. . =1^ ? i .t. 7 e v ': £ 5. -xi? c-r' or inicrn t ? r "^r ; ecz- 
ri..-r :rr::'r.::.y r. : :!.; ^^ --.'f . b_: ;:■»*= then 1:^^^-^ Liit bsrc 
V i- .vt 4-.-- ■. t.-- t> :*: J'. I -: ..". :.-.? .iT-;. for tLsv c :'_-;'. Lied 

V. . :"t. -f 0* r . :;■ - !*. :. 2- : :'-• z.tzt is n : : any c: 1 :1 u:* ; :: : f lh 
• f , ..? ::. ... -:- A . . :: :. .* : ■ .-. >i:= all the J . ^Tici- Ljyin 

i> .-^r Term 9 ?".£;. = . R:Ct rr^ 

isC ^. i:' r? pp.7'/;. 3 ^,f a •'j.Irm:^.? I.i itb: in ti.r crn:.—.'--*. rica?. Tbc cr- 
f^'*';T' ^^ :- -!:r'-iA£:, •:hi::'.-pIii:;::5^.:Ur..foV£<icb:T:ponan 

»ri- '.re -«rfc. • .f:-t:-. iT.r.i.iz'i z ctb: -:•: ii-.-rrsn pouriis: ar.i li=d 'JcignicTilto 

>?J-^t1'"^' '' ^ '•- ^^' *-*^ ^ "' ^e;:.irs'i:r:^, i^i :::? one v£-^lnr rrcn ihc 
Ai-^4-iL '"..'-- . 2..-i r .-rrcfor* ;t wa: ad;ji^=d here .l/I.-r. 3:.. ir.i :". £.:2. 

C* lie 5^7. t'*'<^v. i- -: :. s:i 'i: :j^^:,ncat£i 2. J/i;;:, 2ni rl^treupon 

1.::- .2. J::. .^— . . .' .i-J. 



Ca»» x^. G.;:- vin .:/.:: ;,f Grudge. 

j£ J . ^. •, T7??vO? 'J7'cr. ?- ■- £.rr.-".r ;- i/-^t, where the vjc^mcrit was af- 
tfcfit «^ '•-.v.'I* fir:r.i:3. — i: v.\.5 ;.- ^ jy all 1 he Jv>TiCES. a^G fo rhc clerks 

en ;i writ t: tr Tai ' w?.- t::t r u:".^:. :. ?.: r:.r c::"i:i-a::t in the wri: o;' error :^*ail 
f M-, » r* pi X :. :.y I i a V t v 1 : u t ; o : : r *_■ . . r. r . v v i ! L -., u : 2 !. t r ri j:^ .', ai el; c u g : 1 t Lc year 
fcU hi>t ?x^- a,.,j ^. - ^,. r.r, J^.^ ,' .^j 'j;.^; r^^.. ^ jc^nicnt /'.<iV i^. I-hn. 7. c. 

j'tirt fu€ -. — P^r.-'j. -. ; . ■*. 2.1 r> ^-:. ^ ?.'&i.;Si. Salk. -22. Srrarte-50:. i. Roll 
X*p.jc4,£i«.*'*. -i- vl:. 1. Lj:.-. CCc. ]. li-c. .-.rr. :,s. 4. BiC- A?r. 412, z. Ld.Jlijin. Sc;. 

Ca:£Ii. Bu.uCOCk u^ulijl Aliiir.S. 

In-rordif^^rVen A CTION f-.r rleilv/cris : •* Thy father." .-c-avr//: the plaintiff, 
©f anctr.c'' b/ a -^^ " i.ath iti.kn v.\ ihrep." The defendant iuftifics, and ilUic 
rft-w??^ sr «f.- taken thereupon, an J tbund for ti^.c plaintiff. It was a]I;:cged in 
^Y'^!Z^^rr!l ^'^^'' <">- j-^^ir.cn:, :licr the deckration w? not certain, nor ftffi- 
'tiwt^ji\^rJ' ^'•*-^^ ^° ^•'^^*'*' ^^-^' ^^ fpake thcfe words c/thcplaintitt- For it is 
Che <kxbr«t'.on nr t a* cTcd thiit hc '.pake them .'5 the plaintiff^s fon, nor tliat the 
ir.uit avrr, ihii plajruin^'s lon \*::? tL^.c prelcnt ; and then it cannot be intended 
'f^^'^j^''*^-*" 5/ the plaintiff; and the innuendo will not help this uncertainty. 
\^X ^° "^ ^^^ aithcugh tlie d.i'cnJint hat'.; adnVirted it by his pica, yet that 
''' iliall never help a declaration v.hich is defcftive in fubllancc: 

1. Roll. Abr. but if it were defective in fomi cnly. as by leaving out the plaa 
^1,65. where a tl:ingwas dyn?. or hv pleading a collateral plea, that may 

cro. Car. ,7;. ^ ^^^^ ^^^^^ ^^ ^g ^^..,. ^- ^^ ^^j ^ Edw.^ 2.— And of that 

i.RoU. Rep. :9. opinion were all Trr£ J'jstices (except Gawdy), that the de- 
claration was not gocd ; for it cannot be intended to be fpoken %f 
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the plaintifF more than of any other pcrfon, iinlefs it had been BAococr 
averred, that his Ion was there prclent : and altliough the dcfen- aium/t 
dant by his plea confcflcth, that he intended them of the pliintifF, •'''»^i^*- 
yet that fhall not help the declaration, which is infufficient. But 
Gawi>y e contra : bccaufe it fhall be intended, that the plaintiff's 
fon was there, for otherwife he could not have faid, '* thy fa- 
ther." But notwithllanding it was adjudged for the defendant. 

Sale, LefTce of Ncvcl, (who claimed to be Lord Latimer^ Cass h. 
iigtwift Barrington. 

PJECTIONE FIRM^:. The defendant pleaded not guilt)^. in ejcOmcnr, a 
•*^ and after iliue joined, the queen fentafpecialwrit to the Court, O'tcial writ may 
reciting how the defendant was tenant in tail, with divers remain- ^.^cou!^**fikni. 
dcrs over, the reveifion to tlic queen, and that her reverlion might fyrng^utJe in th« 
be prejudiced by this trial: wherefore it was commanded them crown to iho 
not to proceed to the trial of this iffuc rcgina inconfulta. It was ^^^^^ demand- 
thereupon much difputcd, whether this writ were allowable or f?? ""^ '"*^" 
not; becaufe it is a pcrfonal aftion only, wherein it appears not ^p'^IJ^ji^^*"^ 
how the queen can be prejudiced; for it may be the plaintiff d4nt has mads 
claims his kafe under the queen's title. It was alfo ohjefted, that his aid pmyrr^ 
in regard tlie defendant is tenant in tail, with divers remainders *"^* prc^curad 
over, the reverfion to the queen, it is a very remote ^aufc to \fjt^i^J^\J'l^^^ 
have aid. By the ftatute alfo of 2. Ed-jj, 3. c. 8. and 11. Rich. 2. ciu„u ^'^ 
c. -TO. juftice ought not to be hindered by the king's writ, either i'-ii. 694. 
under the great or petit leal ; and therefore this writ Ihall not be any 
caufe of delaying this fuit.— But Coke the ^Wx /Atovncy faid, ^^^''^^i^'^'^^^'^^ 
that this was not to delay jufticc or hinder right, but to do right; ,'55. ,6^ 
for it is neither law nor jullice, that the queen fhould be prcjudi- zy' Hen. 8, 
ccd in her inheritance without being made privy, which ought to p^- 9- 
be by aid-prayer. And when the defendant will not pray in aid, 2 \ //^». 6. pi. 4, 
this writ is in nature tlicrcof to inlorm the Court how it concerns scetV/e^noterto 
the queen, and to inhibit the proceedings until, &c. For if the the Sth cdit/oi' 
Court be informed by pleading that it concerns the queen in her the N?.r. Brcv. 
inheritance, they ex officio ought to ftay it until the queen be con- P- ?5';» s'^^- 
f'ulted, &c. and when they do not, fhe may by law inforcc them f "^c^^.^^ij,, 
by her writ ; and that fuch a v.rit haih been av/arded, appears by ^r-. 
///s. N, Br. 154. 21. /:V:c'. 3. 44.^ 31. luiiv. 3. '* Scivrr Default,'* 
27. But thefe are in real actions; yet it may Jilfo be in ]>crfonal 
aflions, where the queen's title appears T:o come in qucftion ; and 
fo is 2. Rich. 3. /»/. 13. Arid although he be tenant in tail, re- 
niainder over, who is impleaded, yet it 1% all one ; for tenant in tail 
Ihall have aid of the queen, but not of a common perfon, as ap- 
pears by 10. HcN. 7. pf. 20. bf 38. Edw. 3. /)/. 14. And that this if. 
allowable in a perfon.il aftion after ilTue, as well as aid-prayer IhoU 
be allowed, ftands upon one reafo::, and is one law^ and fo it 
hath been put in ure. And jWich 34. bf 3^. Eliz, in the common 
pleas, in an cje^ione firjna: by one Blojidd lor lands, parcel of the 
.^oflefiions of the earl of Arundel^ afrer'i'Tue fuch a writ was award- 
ed as is here, and by advice of all lUc Jullices was allowed. — 
And it was held by all the Justices here, tlut this writ ought 
to be obeyed ; forafmuch as it appears unto them, (although tfcis 
CRO. tliz, PART I. E c trial 
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Sah trial :> bat in 1 pffrial aftioi'^ that the ^i:ceT may be prtiT^dvnJ 
in h?r tit!-. An.! by x.it atiu there is a rcciia! ot" a liilt in tac 
oueen : z\d that t;ii> iri*I is prcjuiicia! thereto, wliichis net rea- 
f-^.p to he tried n^'.:- -r ;r."*.:.'. And hrr trial of right is to be 
ditculTcd in ciiaiicery, where the q-c.-n's records arc to prove her 
title. Wheitr'ore it is iiot zczJovi we ihouid proceed wit-:oui s 
j^rcccdcrJs. And f'* thev all >.c!c. Whereupon they laid, it wki 
ntring, that tJ:c plaintiff ;hou!d procure 2 f^zztdtndi. Whcrcicn 
&c. 

CAIX13. Parimour agjiift VarroIJ. 

To fa:fc irrpn- T^ALSE IMPRISON MFINT in L^rJ-.n. The defendant plead- 

fenmesrinljM- -*^ cd a reccverv againfi d:c pia*ntiff in debt* in S.^ViizvL-b coon 

i^llr^^a.in AVr;; bv cuAom, and bv force of a caWcij a:s /Jii^f^JfrJuM 

rectmry kod a^vardcQ tiicre. I.e tooK and impnfoned bioi at 5.-»»iuv./5, aesvjTI 

CKcstion in HOC tiiat he is c:i::lty in Zsj^.iJi. The plaintiff for replication faii 

&gc^a:f0, ind tliat he imprifoned hlin in Z:iu3V», /ffijkf, ifc. AnsqjTE'^oc p'i 

T**^"*V. ^'''••"' iiiiquid SJti itLi^ilun^ it h:-: p^atu: f ; i\-r':n:*:ff t^er rt-cr&MM 
F 1C&, t^e pain- -iFcj^i^ ^ij*-j •* 'i--*^ 

titfauYTVA. '-^^1 ^'■"^ ""^^^ tLeieupon the cclendaiu cucuired m law. 

^'^^^ Firft, Bccaufc l.e takes a traverfe uj>on a traverfe, where k 
eo^. " ought to have maincainec hi.- declaration : as 1. //rs. 7: 21 

•A 5«' Secondly, Becai:^- he avers, cuiarcn hr.hi't'^r a^iiurii tale rtcwd'jf^\ 

Mow, ^40. ^. ^r p^^azui c t vni^cart /.-r "trz-dur: ;/;? ff , which is a mere con- 
FtJ>ri.ici. trarlet) : for he therein corifciTerh, that thtrc i^ fi:ch a recorij 
Cp. Ui. rjfcfc. "which* :s the cxprefs cafe in 9. Hrn. 7. where ;t ii aHedged, ai^ 
5«jfid. S3. held to be error. 

L.:^. 143:. And a!l the C:>riiT fy the t^rrt he'.i dearly, that tJ 

163c. plea is good; for otherwif?, even- i'efcnd.-::t bv a fa-fe pb 

^^cl!-^ c- "*'?^^ '^^^ * trar.^tory acl;-n in wh'a^ piarc he r.ou!d. and migh 
j^iu/,7c.' make the place a-fldavi:ic:?cedTr.ateri?.i; wliich tl:c !aw will nd 
fiiffer, but will rr/'per f'jffrr The plaintiff :o travrrfc fuch a &!ii 

Elea wirhout rr.aintainirg his aAion. And fa are the YeuI 
OCK5 of IC. A.:::-. 4. /-. 2. li. £.^a-. 4. /.". 6. 4J. £da-. 3. ^'. ijl 

«*rr«. If are. For the fecond point, Gawdy and FrxxL?. held the replia-i 
pocnint artr- tiOFi to be ill , foi It is merely contrary and repugnant to fav, VA 
Bxnt Asa ria. tr.:rcis no fuch record, and i\\2X he v.Juld aver it bv die fame :?• 
^^^p3ei ^^''^' "^^ ^*^^^ '**" " matter of fuhf:?.nte which needs not be n- 
*<s nc:*,r. P'cirtd upon cctnurrcr ; for no pica i> good without an avermerJ. 
^aiif m arcT. h'^^t it if a Hieer nugaticn; and tlie Court fiiai! not have any regri 
w^** tliereto. if the psrty jiill not aver it: and avoid averment i> as ai 

avtiin.ttt ; and fo this f\zi is ill. 

Pi'?HA?j and Clench ?..j.c.vj in tlJi point. For althoc::! 
v:.c avemer.t be raid and contrariant :n this cafe, vet tlic pkVii| 
here ccod without in avenuent; for it is a plea in'the nc<M'.:.^ 
5i.d need? no ether averment but to &v, Et he fait ^jTzd Inq^r^n^A 
if'. . An^ tV.f n the odicr Ihall fay, Haheiwr tali re:^'dz,m^ a Hzf^A 
T.rr:. - rf: ' zT-':.s^r perrt.:rdsm. And then the defendant ihall 'oia ' 
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Bnt then Pblh am, for the dtfendant^ (hewed, that this aftion is Paramov* 

by original writ, wherein the trcfpafs is fuppofed i.May^ 34. EUz. *»gain/t 

and in the declaration the trefpafs is fuppofed to be 20. May^ ARtoto, 

^ 34, Ellz. fo the writ fuppofeth the trcfpais to be done before it in trefpafs by 

was in truth done ; as appears by the declaration. •r^^a/a vui« 

'^'^ ' ' incc between 

And for this caufc it was held by the whole Court to be ill ; writ and the 
and adjudged accordingly. diy in the dc- 

diration it|iu]| 
Cro. Jac. 664. Cowp. 17s. Dougl. 13^. 

Marvin againji Maynard. Caiix4* 

ACTION upon the cafe. Whereas he was feifed of the manor in flakier of 
of Upton-Gray, that the defendant, to flander his title, Jj^**>«P^J^ 
fpakc thefe words : " Mr. Marviriy'' innuendo the plaintifF, " hath JJ^^t'^J^j^hl 
** not any title to Upton,'^ inmando Upton-Gray. hadj and it U 

fuiBcientif thi^ 

Upon not guilty pleaded, it was found for the plaintifF, and ][[?^*^J^ * 
now moved in arreft of judgment, SawTbyiu 

ufualappel* 

First, Becaufe he doth not fhew ^hat eftate he hj^d therein : ution. 
For It may be that he hatli it but pur outer vie, and then ^e/luy qui vie Ante, 197. 3^^ 
being dead, he hath not any title ; he ought alfo to recover his Po^-4a7« 
damages according to his eftate, &c. i.Coin.Dig.x^ 

Secondly, The words arc not fpoken of Upton Gray, but 
of Upton only ; which cannot be intended oi Upton-Gray, and it 
cannot be helped by the innuendo. 

But all THE Court rcfolved, that tlie declaration was well 
enough ; for as to the firft, he needed not Ihew what eftate, &c. 
for his feifin of any eftate is fufficient. And therefore Fenner 
laid, in the cafe of Huddlejlon v. Lord Dacres in a writ of an- 
nuity, the defendant pleaded, that he granted it unto him to be 
his fteward ; and that he was feifed of the manor of D. and re* 
quefted him to keep his court there, and he refufed, &c. and 
exception was there taken, becaufe he (hews not of what eftate 
he was feifed: and ruled to be wdl enough; for pcradventure it 
might be perilous to difcover his eftata 

To THE SECOND they held, that the innuendo did fufficiently 
fcrve to fhew his intent, what he meant in naming Upton \ for it 
is ufually known without the addition, and might be called fo. 
"Wherefore the innuendo ftands well with his fpcaking. But if 
i^ithout the innuendo it could not by any intendment be taken 
lb, it might have been otherwife. 

Wherefore it was adjudged for the plaintiifl 
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Penn agiiinfi Glover. Casi 16. 

T> EPLEVIN. Upon demurrer, die cafe was, That the bifhop «>f ^^f!^*?!**^ 

^^ Rachcfter made a lealc for years of a manor wherein were di- U; l^,J^!*iL 
111 -1 .. 1 t 1 /T< yi 1 1 ^^ moictt, vex. 

vers copyholders, with a ** Pkovi^^o, that the leflee Ihall not ^. any copy* 

■^* molcft, vex, or put out any copyholder, paying his duties and holder, it not 

•• fervices, fub pasmfor'tsfiUiura.^' The bilhop entered for the broken by ancn* 

condition broken. The breach was ^rDjmcd m hoc, that the dcfen* try on the pre. 

. , 111* \ r nJiics VI it mm%% 

dant ^ et armis entered upon a cojiyholdcr in a cow-houle» jobeat him, if 
parcel of t!ic prcmifes, aiui heat him ; tt Jlc molijiavhy tsfc. And it hcdonotwj> 
was thereupon demurred. — And Ta.vfilld moved, that this was him from hi* 
not any breach of the condition ; for the molcttation is to be in- ^^^'Py^'O^*^ 
tended of fuch fort, that lie Ihouid (/uft him of his copyhold, Moor,4oo.402, 
cither by often diihainin^, tliat he co.Id not enjoy it quietly, or '^^ ^0.91, 
by fome other vexations, whereby he was inforced to relinquifli *'^yjj^"*^^^ 
his poflcirion. And it ]s not Ihewn here, that he oufted him ^so. 53c.' 
from his copyhold ; and if he entered upon his copyhold, and 1. Wood's Coo» 
did not ouil him, it is not any breach, and the wrong here is done 4«<>- 409- 
only to his perfon, and not to his copyhold tenement. — And of '^ "* '^^P* 
tJiat opinion were all tmi-: Coi'kt, th?.t hereby the condition was 
not broken, for that moklVation ought to 1 c intended, fuch as 
Ihould bean cxpulrion or molellation concerning his copyhold te- 
nement ; and there is not any breach by a tort done to his perfon, 
or in diftutbinp; him in any other lands, unlefs they were his 
copyhold tenements witliin the manor. Wherefore, without 
any further argument, it was adjudged accordingly. 

Wcldcn ^(^-J//?/? Bridgewater. Cas* 17. 

Hilary Tam, 34. Eliz, Roll 489. 

np'^RESPASS, qiuor chiifion f regit vqcat' Bcar-Afejdozv APUD Trefpafs ^ir^r* 
-*- PaunchhifrK, and his gralV. there growing, hcc. Upon not fW^^A^f** 
guiltv pleadc:!, it was fo^.nd bv a fpccinlvcidiit, that tlie plaintifF*'*^^ for thcpor. 
was Icifed of tnc manor of rautuhhoion^ and that m the laid manor „,^ ^^j^i^ ^^^^ 
there was a nuadow called IVric-Mcadov:, containing eighty acres; thcaUotmcnt, 
wlicrcof tiie place wiikrk is parcel ; and tliat from time whereof, Ante, 4x3. 
&CC, this incailov; Lntii b< en divided by lot between divers perfons, , Roi1.Ab.819, 
pro cabtionefaiiidi' Lcrla ii::h proi-nii. hti ; and that from tinjc whereof, Co.Lii4.a.48.b, 
&c. the y^laintiff, and all lliof^ whofc eftate, ^ncc. havcufed to have ^^'<>^ 3c». 
had allotted to tliem ycTrh. out of the faid meadow thirteen acres ; ?,^L(1c*^^*j. 
which being aiU.ttcd {\i\\\\\)t cMtd Bc(ir-AIcadGw\ and that the J' ^ooj-j co\i, 
place WMKRK wa'? allotted to the plaintiff; and that the defendant 497. 
entered and cut down tJie j^rafs. And if, &c. — Atkinson, /or strange, laSt. 
the phinnf. The (jueflion' uas, Whefher the plaintiff hath a ^j|ij;- '^^^ ^ 
profit a jntnrltr m tliat j,'.nd only, or the land itfclt; fo as he might ^^sicwn.iim^ 
liave trefpafs, fjucre ciaufum fri;itt, tsfr. P For if he hath but a profit, 5.Co.D;g.576, 
liecannot maintain this aclion, as 5. IJi?i. f, 10. of him who hath i.Burr. 13;. 
a warren only in another man*s foil ; or 15. Hen. 7. or 14. Hm. 8. »• '^^^^ ^^P* 
of him who is a commoner onlv. But it feemeth here, this land ^'^^* 
being allotted unto him, he hath an intercft and freehold therein 
for the time, and may well have this aftion ; as Fitz. N. Br. 62* 
pfiftition between coparceners, that the one Ihall have the manor 
vf i?i for ojic Ytjari and the other die manor of 5, and that every 

E c 3 fccond 
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We^dsw fecond year they fhall exchange. Now each of them for their 

mgatnfi ^jj^g h3LVt a feveral freehold, and (halftiave trcfpafs alone, quare 

^iiDciwATiR^^^yj^^y^^^^.^ So tcmps Ed. I. " Partition' 21. partition, that 

tlie one (hall have it from fuch a day to fuch a day, and the other 

(«) Co.Lit4.a. for the refidue of the year (^i). Wherefore, &c. — And of that 

167. a. x8o. a. opinion was the whole Court ; for it may be good by prc- 

F^^R^fi'^^* fcription ; and by the allotment, it is the proper foil and freehold 

' ' ' *' of him to whom it is allotted ; and that he well might maintain a 

quare claufumf regit. Wherefore it was adjudged for the plaintiff. 

Cask 18. Sowcr agahtfi Bradfield. 

Trinity Term^ 37. £//z. Roll • 

^^im ma^'tr* D^^T C^'* ^^''^^ Ihillings upon an arbitrament. Whereas the 

Lbm»ited!!and plaintiff claimed from the defendant and one J. S. five 

if of thefumdue pounds expended for them pro (Tiverfis negotiis ; and they had fub^ 

It is awarded, mittcd themfclvcs to the arbitrament of Sir ff^illiam Pafton for it ; 

ftl^i^*'**'^* ^^^ arbitrated, that the defendant and J S. Ihould- pay to the 

and^.*4ot!' plaintiff four pounds, viz. tho^ one forty (hillings, and the other 

fcvcrai aftions forty fhillings : and for the forty Ihillings to be paid bv thedefcn- 

Bwy bcbroyght. (fant, he brought this aftion. And it was thereupon demurred. — 

Hob. 31S. First, Becaufethis is a debt certain, which ought not of itfelfto 

9. Co. 73! be put in arbitration. Sednon allocatur. For although a debt upon 

Noy'«Max.7o8. a bill or contraft cannot by itfelf be put in arbitrament, yet this 

'• ^*J:^**-*33* five pounds is claimed as expences pro diverfis negotiis^ and fomay 

f)oufi*6«o. ^ be well put in arbitration.— Secondly, It was alledged, that this 

Cowp.* 56. ' aftion ought to have been joint againft them both for the four 

pounds, and not feveral. Sed non allocatur. For the vi%, makes 

It as feveral arbitraments for both. Wherefore it was adjudged 

for die plaintiff. 

Caie 19. Adams againjl Albon. 

Error in the re. jT was moved in arreft of judgment after verdift, that the venire 
turn of the L r^^^^^ jj^j.^ ^^^^ ^ July^ ^7. Elix. returnable die Mcrcurii prox^ 
^ ft,y 2,^,M^tme poft tres Inmtat proxtmejequent , which day is not yet come; for 

the Q.Juhy 37. Eliz. is dies Mereurii in tres Trinitat' 37. Eiix. and ! 
the kft day ot the Term ; and therefore the writ here is not re- I 
tumable the fame day, but ought to be die Mcrcurii froxime toft j 
tres Trimtat\ which is a year after. Wherefore this tnal is befcrc I 
the day that the venire Jacias is returnable, and therefore ill ; and 
it is not like where m a trial the venire facias is not returned \ 
for that fhall be intended good, a venire facias being awarded and 
returned, and that it was imbezzlcd, which is aided by the ftatute. 
— And of that opinion was the whole Court at this time. 
&c^ adjoHxriatur^ 
Ca.e 20. Fuller agcinft Fuller. 

Hilary Ttrm, 36. £//z. Roll 586, 
i.?dc'*rftn^s X^P^^^^J far lands in a/^.//, in tjie county of £^jr. 



iHl'iali^witii di- Upon not guiltv pleaded, a fpecial verdift was found, tliat one 



• .aod, 

although iho dcvifor had declared vivd voce that the iflTue of tlie devifee (hooM haye it. Ante, iax. 
i:yer, 304. w notii. ,. Lev. 243, ,, YfiU. 341. a. Jgocf, 135, Ray. j^%. GUb. on Der. ,0, 
S. C. Moor, zih If 4cvifol 
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** devifcd the land to Hi chard the fecond fon, and his heirs of his fj'tti* 

•* body ; and after his death without ifTue, then to Edward the third /^^'^{[ 

•* fon in tail, and then to lohn the eldeil fon in tail, remainder to the Carrh. 309. * 

" right heirs of the devilor. Richard dies, having iflue two fons, i. Peer. win. 

** viz. Thomas and /Jliiiam, Afterwards He?irv the devifor faid, 399* 

" My will is, that the fons of Richard, my fon deceafed, Jhall have ifje ^ ^^^^* 

" land devifed to their father, as they Jho it Id i^ave had if their father j^^i^lHl'^ 

" had lived, and had died after me,'' Henry the devifor died. 130. 

•* Thomas the fon of Richard tntercd ; upon whom John the eldeft »• W- R*y. 3. 

** fon of Henry entered. Thomas re-enters. John brings trcfpaft. J* ?**^*^ M'* 

.i Etfi,l^cr & r- Mod. Rep. 267. 

This cafe wa<? argued by Tows E,/br//><*^A//wf/^, and by Foster, 486.* 
for the defendant ; and two points therein moved. — Firft, Whctlier x.Ba.Ab.S6,87. 
by reafon of this new fpeech and declaration after the death of ^"sl-3»3-330' 
Richard, Thomas his fon Ihall take as a dcvifec?— Secondly, 34|J»''«^''-^^ 
Admitting it be not a good dcvife to Thomas, Whether John die ^'.TlRcp^zli. 
eldeft fon (ball have it during the time that any iflue of the body 
of Richard be alive ? or, Whether Edward in remainder fhould 
enter prefently ? becaufe it is not limited unto him, until the death 
of Richard without iflue ; fo as in tlie mean time the heir of the 
devifor might retain it ; for if he in remainder ought to have it, 
tlien the defendant hath primer pojjejjion ; and fo the plaintiif hatli 
not anycaufc of aftion. 

Gawdy held, that Thomas fliould not take it ; and that there ,, Lut.735. 
was not any difference betwixt this and Brett'* s Cafe *. There the (*) Plotrd. 345, 
dcvife was in fee, here it is in tail, which is all one : and this 
Ijpeech of the devifor is not of any effeft ; for there is fuch a 
fpeech in Brett's Cafe ; but thedevife of the manor of jD, which he 
had not, was good with a new publication after he had purchafcd 
it ; fo of a devife to an infant in ventre fa mere with a new publica- 
tion after its birth (a); for there is his will written, "that he Ante, 401. 
** fhould have it;*' and it is eicprefled by his words afterwards ; 3'Ba. Ab. 124. 
but here there is not any written will, that the fon of Richard 'f^^^' ^^^' 
fhould have it ; and he cannot have it as his heir. Wherefore, &c. Peam, 429, 
To the fecond point there is no doubt, but that lie in remainder rtiall Pow.ou Dcv. 
loave it prefently ; for the dcvife being void to the firft, it is as if it ^^Jjy..,- 
never had been made ; fo itis if the firft dcvifce refufe, ho in the re- \[ stra ^ff* 
mainder fliall have it prefently ; as 37. Hen, 6. P/ow. 414. fecundo co. i. loi!* 
Mar, Dyer,Jafper Warren' sCafe, Whereforcthe plaintiffhathhotany 2. Brown's Caf, 
caufe of aft'ion, &c. — And iii this point all the other Justices Ch. 33. 68.3 v. 
agreed with him ; and as to tho firft point (h). Clench agreed alfo, {k\ Port. 49;. 

But Fenner and Potham i contra. Fenner held, that Tho-'^- Vcm. 209. 
mas fhould take it by this devife ; for this differs from J9rr//'j Cafe, ^*^^' ^Y* 
in the manner of tlic new publication ; and as a dcvife to one who t com. Die! 7 
is not /// e[fe, with a publication afterwards when he comes in ejjc, g. ' ' • 
is good, (o it is here ; for it appears (as it is found) that the devifor 
knew well, that the heirs of the body of ^;VAW fliould not take by 
defccnt, their father being dead ; and therefore he would have 
them to take as they might, vh:. as purch^fors by the name of 
heirs of the bqdy of Richard, although Richard was dead at die 
time of the deviior's death; and to do tbat» h^ made this new 
declaration of his will.— Pofham accord, that TTiomastiic heir of 
Jiiebard fhould have it as devifee bv tbU now publication ; for nonfe q^^ ^^^ ,^ ^ 
will deny that if the devife bad been to Richard, and the heirs of Mod. |Up. »67« 
U)s 6gd^, aad Jiiebard had been dead at the time of the devife^ ^«UviAv^^4^<. 
(«; Sfo lit * ift. ffvx. v^ ^^ 
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but that the heir fhould take it as a purchafor : and truly there ii 
not any difference ; for this new publication is quqfi a new will, 
as it is in TrevUlan^s Cafe^ Dy^r^ 142. And I hold clearly, if a 
man hath iifue three fons, and devife his land to the eldefl in tail, 
remainder to the fecond in tail, remainder to the third in fee, and 
the eldeft dieth, having iffue in his father's life-time, that his iifue 
fhall have it without a new publicatiorv, becaufe the intent of the 
devifor was not to difinherit any of his fons ; and it may be he 
did not know of the death of his eldeft fon, who was peradventurc 
beyond fea, or elfewherc abfcnt. And there is not any reafon to 
make fuch a conftruftion, as to difinherit his iifue ; tor by fuch 
means many may be difinherited, and the wills expounded againft. 
the intent of the devifor. But of fuch a devife to a ftranger, it may 
pcradventure be othcrwife; for the devifec being dead, the intent 
of the devifor doth not appear to carry it from his own heir to the 
heir of a ftranger. — But for the fecond poiiu, in regard they all 
agreed againft the plaintiff, it was adjudged prcfently for tho 
defendant. 



Cass ai. 



Word* not 



Charter againji Hunter. 

Trinity Term, ^J. Elite, Rail 1064. 

P^RROR of a judgment in an aftion upon tire cafe for words : 
-*-' *' Thou art a prigging, pilfering merchant, and hail pilfered 
** away my goods from my wife and children." The error 
affigned was, Becaufe an aftion lay not for thefe words.— And of 
that opinion was the whole Court ; for the words do notim-j 
peach him of felony. Wherefore the judgment was reverfcd. 



Caii^i. 



An Infant muH 
iwii by his 
guardian, ard 
not by attorney. 
Toft. 541. 
1 Ro, Ab.287. 
4. Co. 53. b. 
Cro# Jac. 441, 
5.Coni.Dig.ic8. 
%• S-iunJ. 2ii. 



Case 23. 

The king's 
chaplain, the' 
appointed by 
farol only, Is 
enabled to hold 
pluralities, 

o. Co. 981 99. 
Godb. 41. 
Hob. 302, 
Ld.Raym. i6a, 
7« Sj^ 16 U 



Bartholomew againJl Digluon, 

Hilary Term, 37. Bli-^. Roll 25 1 . 

ERROR upon a judgment in the common plcas^ Becaufe the 
plaintiff bcinj an infant fued by attorney, and recovered^ 
whereas he ought to have fucd by liis guardian.- Hut the Court 
upon the motion Iicld, tjiat in regard the plaintiff hath recovered, 
and it is for his benefit, «ind no prejudice by his appearance by 
attorney, that it fl-kould not be afllgncd for error : but they woul^ 
advife. — And afterward, Pafcb. 39. EUt., being moved, it was held 
clearly to be error. And the judgment was reverfed for that caufc, 

Whetftone ap-jl^ifl Higford. 

UPON evidence to a jury the aueftion was, Whether one might 
be the queen's chaplain, and have plurality of benefices by the 
21. Hrn. 8. c. 13. by being retained by par^l only? — Popham 
held, that the queen could not retain by parol only. But Fek- 
NEk ^ cQNtra ; who faid, there was a cafe in this court, wherein he 
himfelf argued, Vv'here the ferjcant of the mace being made 
by the delivery of the mace unto him, it was held to be good. 
And his ofScc being in queftion as being forfeited,' he pleaded tho 
queen's licence hy Parol to be abient,ai^4 not to excrcifi? \t \ and ix 

' ■" ■ ^ vm 
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was adjudged to be good ; for her corporate body doth not take Whf.titon* 

away ordellroy the human body, but that fhc might retain for- agai>fjl 

vants, and do other aSs as a common perfon does. And it was W'«'o*»» 

fliewn that this chaplain died above thirty years fince ; and that 

during his life he was reputed her chaplain, and exercifcd the place 

of chaplain as well in her private clofet as elfcwhere ; and had all 

the benefits as her chaplain, &c. — Wherefore the Court faid, 

that it (hould be intended that he was her chaplain, and well and 

duly retained ; wherefore the queftion being to avoid a leafe made 

by him to the plaintiff, it was held that he was a perfon able, to 

make fuch a leafe. And the jury found for the plaintiff. 

Germyn cigaitift Rolls. Caie 14^ 

Michaelmas Term, 36. i^ 37, £//«. Roll 365. ' 

TERROR upon a judgment in the common picas, where Germyn Anafiionof 

^ brought debt in the common pleas againft Rolls, as executor ^^ ^^^l^^\^^^^'^ 

Norwood^ for certain fees due unto him as attorney of the common. "y^^J^"^^^^* 

pleas; as alfo for fees due unto him for Ibliciting caufcs in the nmpic contr.i«*l 

queen's bench , as alfo for money expended about a line for alic- with the tc(U. 

nation. "I'he defendant pleaded moiques executor, t^j, and found ^'f'''^^'^''^« 

fi^ainft him ; and judgment for the plaintiff; and Rolls ^^ought^^^J^^y^^^ 

his writ of error.^ — And the error alfigned was, Kecaufethis aftion writ, although 

of debt lieth not againll an executor ; for althougli it lies againft the defendant 

him for an attorney's fees, becaufe the teftator could not have *»y *"^ P',«««*'"S 

waged his law for them, in regard he was compellable to expend ["* admitted 
. ^ r r 1 • • 1 t r r • r i- • • r ■ thc contraa. 

them; yet forafmuch as it is brought for tecs in loliciting luits vidcpoft. 4^. 

in the queen's l:)ench, where he was not attorney, for which and yw-rr*. 

an aftion lies not againft an executor ; then having conjoined 

them, and damages entirely given, the judgment is tlicrefore erro- x- Roll' Abr. 

neous in all (a), — And it was agreed by thk wholi: Court, that ^*t *jf^:. 

the aftion lay not for part againft the executor, and that the con- ** °"^ 

joining of them hath made all ill, fo as he might have demurred Moor, 366- 

upon it, and have abated the writ : But if by his plea he having r. Sa«n^. i^f>. 

admitted it, he hath now made it good r was the queftion. For it ^^^^ ^^^' '"^r* 

was faid, that the reafon why this aftion lies not againft an cxe- ^J^* j.^^' ^ 

Clitoris, becaufe the teftator might have waged his law ; and an co«/. 9. corSf. 

executor by intendment cannot have conuflmce thereof: but when 10. Co. 77. 

he takes upon him notice thereof, and admitted that there was Vaugh. loi. 

fuch a c'ontraft, then he may be well charged, as 10. Hat. 6. »^«^^« -c^*'* 

fl. 25. 13. Edw. 3. ///, ^^ Executor.'' And fo 2. Edw. 4. ac- (^) xoy,ii-, 

count lies not againft an executor ; yet if he upon account brought 3. Leon. 17S. 

againft him enters into the account, and be found in arrear, aftion *• '*»>^' 5"- 94- 

of debt for this account lies againft him.-— G aw oy. The judg- ^-^^olLRep. 

ment is erroneous, for this writ of itfclf lies not againft an cxe- cirth. 2-5; 

cutor ; and the admittance of the party fliall never make a writ, 

which of itfeif is ill, to be good ; but the Court fhall adjudge it 

according to law. As 10. Edu,\ 4. trefpafs againft the lord vi et 

itrmis, and he admits it, yet the Court Ihall abate the writ. So 

28. Hen. 8. pi. 13. debt is brought for a rent ferv ice, which hath 

continuance, altliough the defendant admits it, the Court Ihall 

abate tlie writ. — Fewner c centra. For this is not fuch an aftion 

which lies not againft an executor of itfelf, but it lies not by rca-- 

(qx^ he fs not pfivy to thg CQAtraS, and \\c coujU i>ot have notice 
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Grkm YN thereof. But if his ignorance is taken away, and he may hare no- 
^ninfi ii^Q thereof, the law will charge him. As 46. EJw. 3. debt was 
ox,L9. brought againft an executor for a fervant's wages; and becauie that 
he himfclf retained the fcrvant for the tedator, fo as he thereby 
had conufance, it was held tliat he fhould be charged ; otherwiie 
not : fo here, becaufc by his plea he takes notice tfiereof, and ad- 
mits it by an implicit confeflion, the aftion well lies. Wherefore, 

Toft. 471. &c. — PoPHAM. I agree that if in debt upon a iimpic contraft, 
the executor confcfs the aftion, or pleads mbU debety judgment 
(hall be given againft him ; becaufe in tlie one cafe upon the trial 
the truth of the debt appears ; and in the other cafe he by his plea 
confelTeth it ; but yet m refpeft the teftacor might have vraged his 
law, or pieced nihil debit, and the one way is taken from the exe- 
cutor to difcharge tliat debt, he (hall not be charged and enforced 
to plead if he will not : but I doubt here whether by fins pka 
the contraft be confeflcd. And therefore a caft hath been cited to 

Ante, 121, be adjudged in tlie common pleas, 30. Elix. Hufon v. FVeUy that 
in debt againft an executor upon a fingle contrad, who pleaded 
tUni admimjlravlty and found againft him, yet no judgment could 
be againft him ; but the judgment was againft the plaintiff, which 
is all one in the rcafon with this cafe : therefore it is good to fee 
the record tliercof (a) . 

(«*) It was moved again, and the Judges being of tlie fame opinion, the j udgmcci wai 
reverfed, pofL 459. 

CAS1J5. Shaw againft Tompfon. 

The wife of a TT^EBT for fifty pounds recovered in a court baron. The cafe 
titW w^wer ^^*' ^\\2X 2ifeme recovered dower of a copyhold according to 

may recover the the cuftom of the manor by plaint in a court baron ; and for tliat 
value in da- her baron died feifed, ftic recovered by judgment there, fifty pounds 
mages in the damages ; and for that iifty brought this adion ; and declares up- 
thoirh*!^'^" ®" ^ *^^ matter. It was tliercupon demurred. And the fole 
cccefd4oI!^ queftion (as Tanfield moved it) was. Whether flie might rc- 
j. Ro. Ab. 601. cover damages to Iifty pounds there, where they cannot hold plea 
Moor, ^59. above forty ftiillings ? — But the whole Court held, that the da- 
Koy, 129. mages were well awarded ; and that Ihe might well recover fo 
c^yf^v"^ mucli thcce ; for as they may hold pica of tlie land, fo for th^ 
3.Eac.Ab.ii3. damages as far as the. demandant is damnified, and fhall ^ well 
Gilb. Ten. 221. allowed (fl). Scd adj^urnatur. 

id) It was ajfo / 

de^ei mined the dibt wovW not lie in S. R. on the Jiw'pmentj but that the mntOy h in tbe 
niaoar court pr m cbancery, ^ Cc, 3o6» See the ftatpte Merton, c 1. ^ /^dWif, ^e. Moor, ^10. 



Caiex6. Atwood agui/fft Ballard. 

To what place HPRESPASS for his clofc breaking. The defendant juftifies by 
Jh^nhL"^*'^''"'' reafonof a way by prefcription from hisfranktenement inZ), 
awarded. «"^o the vill 6f S. in the fame county ; iffqe was taken de injuria fmi 

Vide ante, 260. propria^ Wr. and a v:nire facias awarded from the vijne of 2>. only; 
poft, 47a. 893. and thereby it was tried, and found for the plaintiflF. And it was 
Cro, Jac. 599. now moved in arrefV of judgment, that it was a mif-trial ; for the 
vifne ought to have been awarded from JD. and S.-^— G awd y. Tmo 
IX is, if ^e pr^fcriptiQ^ tQ have it way Mbcca tpive(&di wd foil 

hath 



I 
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hath been adjudged here : but by this replication the way is con- 4Tvood 
felled ; and it may be that he breaks his clofe without uling the •x*'*/ 
way, for the way is not in queftion. And of that opinion was ^'•*-a«»* 
PoPHAM. But Fenner and Clench econtra: and therefore it was 
adjourned. J^tde 13. Hen, 7. pL ig. 21. Hen. 6. pL 22. 34. Hen. 6. 
pi. 15. 10. Edw. 4. pi 10. 

Bragg againft Banning. Ca«i %j. 

Hilary Terffi, 37. Eliz, Roll 1004. 

A CTION upon the cafe. And declares, Whereas he and all From what 
•*^ thofe, &c. have had a way from his houfe in £>, over Green- place the vi/w 
yfcre in S. and over Black- Jcre into fuch a place in P. that the v?"^^^"'*''^^^^ 
defendant had Hopped his way in 5. Upon not guilty pleaded, it notfc^(l")*pi.*^6, 
was founcf for the plaintiff. — And it was alledged in arrctl of judg- poft. 6it).^$u 
ment, that the declaration was not good, becaufe he alledgcth not ^ 
in what vill Black-^cre was ; for if the prefcription be travcrfed, 
the venire facias ftiall be from every vill where the land is over 
which the way lies : and fo it was adjudged in 33. Eliz. Hauk- 
burjfs Cafe in the common pleas. Wherefore, &c. 

Gawdy. It is clear, that this is a fault for which the defen- 
dant might have demurred ; for true it is, he ought to have aU 
Icdged all the lands through which he is to have his way, and vills 
where they lie ; and if the prefcription be traverfed, the venire (hall 
be from every vill. But now when he pleads not guiltv, the zr- 
nire Ihall be from the vill, where the flopping is alledged ; for the 
way is not principally in queftion, but it ought to be proved up- 
on the evidence. — And thereto all the Justice o agreed. Where- 
fore it was adjudged for the plaintiff. 



Vide 4. & 5« Ann. c. i6. tiui 24. Geo. 2. c. i3. 

Pennyman againft Rabanks. 



C/.sit 2!L 



A CTION upon the cafe for (landering his title. For that he si mHer of tiUc. 
^^ faid to f. S, who was in fpeech to buy the plaintiff's land, Moor, 410, 
•* 1 know one that hath two leafes of his land, who will not part 
** with them at any reafonable rate,*' uhi revcra nulla talis dimijpo 

fatlafuii. The defendant juftifics by reafon of two feveral leafes 
by parol made unto himfclf. The plaintiff replies de injuria fud 

propria abfque tali caufa. Iflue was joined, and found for the plain- 
tiff. — It was now moved in arreft of judgment, tliat an adion lay 
not for thefe words ; for he doth not fay, that any had leafes for 
years, but it might be well intended of leafes at will, which are 
/lot any prejudice. Sed non allocatur ; for it cannot be intended 
that he fpake of leafes at will, becaufe he mentions leafes gran table 
over, and alfo fuch as fhall prejudice thepurchafor. Wherefore, &c, 
. — Secondly, The declaration is not good, becaufe he concludes, 
uhi revera nulla talis dimijjio^ tsfc. whereas there be two leafes men- 
tioned, and this conclufion goes but to one, which is uncertain. 
Sed non allocatur ; for dimijpo e/i nomtn coUe^iivuniy and comprehends 
both leafes. As 15. jEZ/z. ^25. ^^ Jjjifc^'^ the plaintiff made two titles 
to two bars, the tenant laith, Veign le Afftfe fur le title^ that goes to ^"**' 3^'* 
both. Wherefore, &c. — Thirdly, Becaufe it appears bv the de- 

^iondant't juftification^ th^t be intqndqd of leafes made ot himfelf; 

and 
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PxKNTMAiv ^^^ ^^ * i^^^ claim cilatcs, although they be hlfe he fhall not be' 

fmgainftf ' ^puuilhcd. This was agrccd by all tup Court, that no a£Vion lay 

Ra«amki« againll one for faying, that he himfclf liad title or eflate in lands. 

Ante, 197. itc. although it were t'alfc. But here the words in the declaration, 

as they arc fpokcn, being in the third pcrfon, be not intcndable of 

liimfelf, but of fcrme other, and import a ilander to the plaintifPs 

title ; and then his jullification afterwards Ihall not take awav that 

aftion which before was given to the plaintifF for the flandcring 

of his title. — Wherefore rule was given that judgment fliould be 

cjitered for the plaintifF, unlefs other matter was Ihewn upon tlic 

third day of the next term. — Afterwards Pa/cb, 38- £//». it wat 

adjudged for the plaimiff, Fenner contradicentc. 

0»i»9* The Queen {f^ahift Bowles (^). 

(•)SeeLd.Ray. . . 

a5o. O^^ ^^'^ indifted upon the 5. Eilz. c. 9. of perjury, for that 

An indiamcnt ^^ there was a fuit in chancery betwixt one Afarjhal and Harvle, 
for perjury nauft for tlie manor of Siaverton^ m the county of Devofty and a com- 
^^^^^^ million was thereupon awarded to examine witneflcs ; tliat the 
St^oath was defendant fwore, the dcti of the feoffment of tlie manor {mam- 
material lo the riurn fnsdUhim innuendo) was delivered as anefcrow to be delivered, 
caufe in which &c. ubl rcvcra it was delivered abfolutclv, &c — The firft excep- 
tlie perjury was jio^ ^-.^^ ^\:\\3il this oath, that the deed of the manor was delivered 
conuTiitted. ^ ^^^ efcrow, &c. is not material, unlefs it be (hewn that it con- 
Raym. toi. cenied the manor in qucflion ; for otherwife, although it were 
^^K^**^' ^5'* falfe, it is not punifhable, neither by aftion nor by i)idi£lmcnt up- 
l! Hawkt p'c. ^" ^he ftatute. For the ftatute is, *' If a witnefs depofe falfely 
ch. 69. f.'aj. ' *' conccrni?ig any caufe, &c." for wiiich falfe oath he is not 
bougi. 156. punifhable by this ftatute, unlefs it be (liewn of averred how this 
J. T.Rcp.69. concerns the caufe. — And of that opinion was the whole 
Court: and althou|;h it is s Hedged, mannivvi pneliH. himitndoy 
yet it fhall not help it ; for a man ihall not be punifhed as a per- 
jurer by an innuendo. Wherefore for this caufe only tlic 'indiQ^ 
mcnt was difchargcd. 



Case 3«« 



Caftleman agoinfi Hobbs. 

Hilary Term^ 37. Eliz. Roll 334. 



cannot alicr the 



A CTTCV upon the cafe for theft words : •• Thou art n thief, 

-^ ** for thou haft flokn half an acre of my corn," }n7nitndo '* the 

common in- a Qom growing upon half an acre of ground reaped and pot 

wordTrokln^*^ " "^^^ ihocks bv the defendant." Upon this declaration tlie de- 

b\^thead(^it1oa f^ndaiit demuncd. — And rfpon the firft motion, without much 

ofa«ra;/a.?. arguing, it was adjudged for the defendant; for the ilealing half 

Moor, 390. an acre of corn cannot be faid to be felony ; for it fhall be taken 

Owtn, 57. ii^ common parlance and intendment, corn growing upon the 

4 Hac^^^b.^4-. ^^^*^ wliich the plaintiff cut down and carried away ; and the imw- 

X. T. Rep. 70/ ^^^^ helps nothing, unlefs the words precedent have a vehement 

prefumption of the innuendo : and herein no man will intend that it 

was corn fevered, when he faith " half an acre of my cam.*' 

W hereforc it v^as adjudged for the d^fgcid^^jt, 
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Reynolds againft Pinhowe. ^ Jy / / n 2^^^^^ 

rrinity Term, 37. Eli^. Roll 337.] P UV^Tl^ TiTT ^ 
ASSUMPSIT. Whereas the defendant had recovered five >ff«„^/r wifl 
^^ pounds againft the plaintiff; in conildcration of four pounds iie on a promift 
given him by the plaintiff, that the defendant affumcd toacknow- fa^Jj|^^,J^ 
ledge fatisfa&ion of tliat judgment before fuch a day ; and that ^euxA incoo« 
he had not done it. And it was thereupon demurred : for it was nderation of 4!^ 
moved, tliat there was not any confideration ; for it is no more paid by the 
than to give him part of the monty which he owed him, which is pij-^^ifffor* 
not any confideration. — But all the Court held it to be well ^^^ °^!^^ 
enough ; for it is a benefit unto him t ojiavc it without fuit o r rcndam had rc» 
c harg e : and it may be there was error Tn tne record, \o as the co\-ered asalnft 
partv might have avoided it. Wherefore it was adiudcrd for tlic h''"- 
J-iaintiiF. ''<»«• S3«. 

I. Roll. Ah. -S. Mcor, 4: z. Cro. Car. 8. %^ yidcCcwp.iz^. 

WoodrofI' ijiv/i;//? Vaughan. ^'^tx 3x. 

Mich^mas Tertfi, 3^ IS 37, f lix. Roll . 




perjure J, or elle i will fpoksi 
•* pay him his charges." — Alicr vcrdicl upon i:<>r giiiltv pleaded, prcfcncc of ».•* 
.and found for the plaintiff, i: wa;. moved in arroll of judgment, P""*^"" **"*>; ^ 
Bccaufc it is not averred that Lurr,!ry wai? brother to the plaintiff; r^i^l.^^^^^*'"* 
and therefore it Ihall not be inTviuied as ipotccn ot ta:*pi«n7itifF, as ^w^,^© wiU at'- 
it was agreed this Term in Hndc^ck'i di/l' (ii). .SW m^t al^a- a-n.^jn it 10 be 
tur \ for when it is a!l:dsed 10 be I'poken in ciie prcl'ence oi one t-^" pi >'«ntiff. 
only, it cannot be int'^nJcd but that it wa-; tiie plaintiff, iffa^ An^e, ai6. 
the otJier rcvcra be hii brother ; and therefore it mav be well i KoII. a\59. 
helped by tlic inriUi-.-Jo : but otlicrwilc it is where it is i'poken in Mcor, 3 b*;. 
theprcfence of divers others, as in the cafe aiiedged. — Secondlv. ». .It)ncs. ?. 
It was moved, that for tlieie words anaftion lay not ; for, for the »'^'^'n^-l^'S»79- 
words ** he hath forl'worn himff^.f,'' an aftion is not maintain- 
able ^ which was agreed i Eii Curiam. — Then for the words, 
** I will prove him pcrjur'd, or elie I will bear his charges," no 
«i£lion will lie. But tfie whole CuUrt rcfolvcd to the con- 
trary ; for it is as great a flander as if he had faid dircAlv that he 
was perjured : and it is not realori that by fuch colourable addi- 
tion to flandcrous words, the party Ihould be without remedy. 
Wherefore it was adjudged for the plaintiff. 

Whitbie againft Marfhall. Casl j^ 

"PJECTIONE FIRMiE, as IclTcc of Mr, Gtay, for lands in Afccon<'.J//>rM. 
-* ' LangUv, in the county oi Leneftcr. At the yi[ji piui in thc^''^^^?'•^^;** 
country, fix of the jurors were challenged and treiud^ and the tviw"had"bcai 
jury remained pro defeSlu juratontm. At the next affifes a y\(^\\' dmlien^tdlnd 
dijlringas was awarded againft all the firft jurors, aJ well thofe withJrawn 
who were treitcd before as the others ; and at the wji prms in the ^^oma for.iicr 
country, the ilTue was tried bv Ibme of the jurors of the ancient P^"'^ '" '*'*^, 
panel, and by others returned upon a taks de circumjtantibus default htipt-d 
awarded ; but none of them who were treltcd before tried it. after v«a-diil. 
The vcrdift was found for the plaintiff. — And it was now aiiedged p^^ ^ 
in arrcft of judgment, tliat this di/lringas was ill awarded \ for it *^ * 
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WmTtit ought not to have been awarded againft them who were treiudj 
\A^^t!!\, , but againft the others only ; and then the trial thereupon was ill. 
—But THE Court held, that m regard it was but a judicial pro- 
cefs, which being awarded againft them where it ought not to be, 
is but the default of the Court, and fhall not turn £q^>laintiff'to 
prejudice. It was a eood trial by the common law, in refped the 
trial was by the lawful jurors ; as alfo clearly bvtlic ftatute of jco- 
£uls, which helps mif-awarding procefs. Wherefore it was ad- 
judged for the plaintiff. 

Caii 34. Moor againji Vaughan. 

itUamif-trial TPRESPASS. At the mfiprius the jurors were challenged, and 
if any juror who -■- the jury Tcmsiined pro de/e^u jurator. ; and afterwards anew 
towd^ the" ^ift^^'^K^^ with a nlfi prlus was awarded againft the fame jurors who 
partkM, after- were treited before ; and fome of them who were treited appeared 
wards trict the and tried it. And this matter was alledgcd inarreft ofjudgment.— . 
caufe. And held clearly by all the Justices, that it was a mif-trial, and 

Antey429. ^^^ aided by any of the ftatutes of jeofails. Whereupon a veniri 
facias dc novo was awarded to have^a new trial. 

Casi 35. ^ Sir Edward Denny againft Eakcnftall. 

Hilary Term, 37. £//«, Roll 882. 

The glebe of an t' JECTIONE FIRM^. Upon a fpecial verdift it was found, 
atchdcaconry is -■-• that the archdeacon of Ely having tlieparfonagc of HaddcHi^ 
the Mflcffioiu propria^cd to his archdeaconry, armo 12. Eiiz. let the land in quef- 
of the biftiop- tion, being parcel of his glebe, for fifty years. The bifhop of £/f, 
rick; and a being patron of that archdeaconry, and the dean and chapter of £//, 
Jejfcby the amio 15. Eiiz. confirmed that leafc. The archdeacon dies ; the 
archdeacon bilhoD collates to that archdeaconry 7. S. who entels, and let the 
7^Ei^Zm land to the plaintiff. £//,fcfr. 

bind his fuccef- The firft queftion moved was, Whether this confirmation by 
fors,thb*iibe the bilhop be not void by the ftatute of i. Eiiz. c. 19. which 
"°^ K°rtf^'"^**ii ^^^^^ all grants and affurances, &c. by a bifliop more tlian cftatcs 
Ift'er 13° £)/« ^°^ twenty-one years, or three lives, to be Void ? Et fi fie, the 
c. 10. l^fc made by the archdeacon is void againft his fucceflbr. — ^But 

Ants, 18. all THE CouRT held, that the ftatute doth not extend thereto ; for 
Moor, 636. *at ftatute is intended of grants of lands, tenements, and heredi- 
Co. Lit. 300. b. taments, parcel of the poffeflions of the bifhoprick, &c. But here 
5. Co. 15. the confirmation paffeth not any cftate, but it is an aflent only 
c^° ul^"^ ^^ ^^ *^^^^ ^^ ^'^^ poffeflion of tlie archdeaconry, and not of the 
3.Blc.*Ab!^3«o. bifhoprick ; for it is not the alienation of the patron, and there- 
fore not within the ftatute: -but otherwife it is where a biihop is 
difleifed, and confirms it to tlie difleifor. Wherefore, &c. 

Secondly, It was moved that tliis leafe is void by the ftatute of 
13. Eiiz. c. 10. ; for the confirmation after the ftatute fhall not bind 
the fuccefTor, although the leafe made before the ftatute fhall bind 
him who made it. — But the Court thereto delivered not any 
opinion. &€d adjoionaiur. 
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Anonymous. case 36* 

/^OKE, the Queens Attorney, demanded of the Court their opinion ^^^. ^^"T ^ 
^^ in this qw. A man liaving two daughters, being his heirs, J^^^ Jj)^^* 
deviiCeth his land to them and their heirs, and dies : Whetlier they tdkcasy#*W- 
Aiall take as jointenants by the devife^ or as coparceners by iefccnt f nam, and not 
—And all the Justices held clearly, tliat they Ihall have it as ** ^•^«'^««''*- 
jointenants ; for the dcvife giveth it them in another degree than ^^?' 
the common law would have given it them, and for tlie*benefit of * ^^' 
the furvivorihip between them. s.c. Owen, 65. 

I.Leon. 31^. 
3* Lev. i«7. 14 Cr. i6i* 2. Sid. 53. 7S0. Gouldf. 141. Comyn's Rep. lij. t. Salk. 342. 
s. lA, Ray. 830. 

Doyle cgainfi Wood. Case 37. 

Trinity Term^ ^S. EUx, Roll 12^, 
T^RESPASS. The defendant juftilics as in his freehold. The A prercripti n 
^ plaintiff makes title, that this land is parcel of the manor of |Jj"j,*"'^-^* ^^^^ 
D. and demifable, time whereof, &c. by copy in fee, in tail, or for Qx'utM?^* 
life, or for lives, &c. and that this land was kt unto him by copy good, though in 
in fee. The prcfcription was traverfed, and found that it had ^^ ^} ^ '^^^ 
been dcmifed and demilable, from time whereof, &c. in fee, ***7*^^^**-^ 
but never in uil ; and tliat it was granted to the plaintiff in ^e'tiSe^to it be 
fee. — It was thereupon LeJd hy tjik whole Court, that it w/r<. 
was found for the plaintiff, i'or the allegation that the land had '^"ic, 41 415. 
been demifablein fee or in tail, 6(.c is but aconvey;mcc to his title; Moor, 359. 
and forafmuch as it was found that it was deiuiiable in fee, and Cowp. 4;. 
that it was demifcd unto him in ftc, tliat is the cffci"! aJiJ fubftancc 
of his title which is found fur him, and fufficient. Wherefore 
the plaintiff had judgment to iccovci. 

Stafford againft Bateman. ^^si 33. 

Hilary TerPt^ Z7' ^^'^- ^^^^ "^• 

TRESPASS upon demurrer. The cafe was, That by virtue of i^l'.V*"^^^ * 
z fieri facias out of the exchequer for the queen's debt, the 5^.^^,/^ J*^^. 
defendant took the plaintiff's hzTi^s^htmglevam and cgu chant upon rtuii#uponih« 
the land of the debtor, and fold tliem for the queen's debt. — And *«^nc!8of the 
adjudged that it was not lawful ; for they were not to be fold as the ^an^^t^b^^^Td 
goods of the debtor, but they might have been diftraiiied for tlie for Juch debt 
queen's debt. Wherefore, &;c. {^, under a/Vr./j - 

cixi, but may br 
diflrained. 2. Com. Dig. 646. 2. Roll. Ab, 159. Salk. 395. Skin. 6iS. Comb. 469. Ld. Rny. y,^. 
$4A. X a. Mod. 17s. Carth. 444. 

(«) This ii not law. L. C. 5. P a m: r r 'i MSS, 

Morgan agmnft Williams. Casi 39. 

'Michaelmas Terrnt 36. ^" 37. Elix, Roll 319. 
TAEBT, as adminiftrator to one Philips. And declares. That A fuit on an 
•*-^ adminiftration of the goods of Philips were committed per "<*'"in''*'*»r'^''on 
Andream Vune^Jacra theologize doiiorenij fuch a day apud Monmouth^ cuiuir^mu?t^' 
and the plaintiff recovered in the common pleas by default ; and Oiew that he 
writ of error was thereof brought. The error affigned was, Becaufe was ordinary. 
it is not fhewn that Vane was ordinary of Monmouth^ nor that the ^"**» 'o** 
committing of adminiftration appertained unto him. — And in re- *'°^ ^^'' 
gard it was in a declaration, which ought to be certain, and he is w<>®^ ifii* 
not a bifhop, nor any perfon who may be intended to be the or- I' ^"'•4o^« 
diuary, the judgment was tliercforc rcrerfed. 1. sw^TaS^^^ 

Show. .355' 4. Mod, 133. Skn. 5^1. a. Bac^Ab. 44x« ^^^^'^^''^V^^- v.^^JSi*., -^^ 
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Samon again ft Pitt.' 

Trinity Tcrm^ 36. Eiiz. Roll 877. 
An award that A SSUMPSIT. And declares, Whereas tlicre were divers con- 
thc defendant ±\. trovcrfies between the plaintiff and defendant concerning di- 
f b"nr^^i/W ^^" **^^s i^ ^^* whereupon they iubmittcd thcmleives to the ar- 
muw'ifgwhat bitratlon of J. S, ; that the defendant alFumcd, in conlideration of 
/.wj and dist fixpencc, to perform fuchav.ara as J, S fhould make; andalledg- 
mr. and His cth, that 9^. S. rewarded that the dcfcn-^.ant (hould^ntcr into a bond 
wipt o>M:not ^^ ^^^ phintift, that the plaintitFand tllzahcth his wife haherent tt 
being a uai cy to , ^ ,..,,. ^ - r 1 

thefubmiOion) gi^udcnnt all Liic lands in controveriy cxceptnig leven acres ; and 

ftioiild have the tor non-perforiuance of this arbitrament the adlion was brought, 
lands in con- Upon this dtclaration it was demurred in law ; and it was argued 
fu7Jc?r/i/r*'*/^'' ^^^^ dejhidant, that this award was void.--Firft, Bccaufe it is 
irt^i^fint' wfe, awarded that he Ihali enter into bond : a!\d it is not fet down in 
^.uCr^fugHancy what fum he Ihould be bound ; fo he knows not how to perform 
in the fcccnd. it : and if he (hould enter into bond witiiout a fum, it were void; 
A«^?c, 4. and the arbitrament being void, the defendant is not bound to 

' ",* ^" ' perform it. — Secondly, 1 he award is void in this, that they award- 
\\>^.\\\'^ ' . cd he Ihould be bound that theplaintifFandhis wife fhould enjoy, 
Moor, 35J. «e. and the v^'ite is not party to the lubmiflion, nor is to have any j 
B:ownl. 92. bcnciit by the award ; tor the arbitrators have not any power to I 
Roil. Rep. 271. award a thing to be doile to a ilranger. — But T AKFiEJLD,yir tbc 
Yciv'^V plcifU'iff^ moved, that the award was good, notwithftanding thefc 

Crorjac'sH. exceptions. For as to the firll, although it be not fhewn in what 
Lt;v.8«. fum rlie defendant lhal| be bound, yet he is to tender an obliga- 

Sid. 270. ti(;n in foine fum ; and it is at his cleftion in what fum he will be 

^%^' l\^\ bound, he it never fo fmall. And as to the fecond, the arbitrament 
6*. Mod 2M. ^^ ^^ood ; for although it be void as to Xhcfeme^ bccaufe Ihe is not 
»44. ' * •I party to the fubniilfion, yet to be bound that the baron fhall en- 
Saik.76. 49S. jay it is good as to him ; as 18. Edw, 4. 22. and 19. EJw. 4. that 
Sk.n. 24S. the party and a Ilranger as his furety Ihall be bound, it is void as to 
ui.Ra>w.io76. ^j^^ ihangcr, but is good as to tlie party, and he himfelf ought to 
Burr.' 177, 27S. ^'^^'^^ ^*^^^ ^'^^ bond. — But as to the tirft, all the Court held it 
2. Bac. Ab, 35. to be a void arbitrament ; for the arbitrators are abfolute judges, 
and therefore ought to decide abfolutcly and certainly what Ihall 
be done : and tlicy cannot give their authority unto us, or to the 
party to make certain their uncertainty, no more than they may 
make an award that J. D, lliall make an award l>etwecn the par- 
tics, for their authority is not transferrable ; and therefore this 
award being uncertain is void, and the parties are not bound to 
perform it. — But Pofftam and Fenner laid, that if he ought to 
enter into any bond, it ought to be in a fum according to the 
value of tlie profits of the land ; and therefore if A. covenant 
to enter into bond for the enjoyment of fuch land, without nam- 
ing any fum, it ought to be the fum according to the value of the 
land (a) : as 8. y4Jf, an annuity is granted to a man until he be pro- 
moted to a benefice, he need not accept a benefice of a lefler valut 
than the annuity. — And Popham held the arbitrament to be void 
for the fecond caufe ; for it being an entire thing that was ap- 

Eointed to be done, being void in part, it is void for the whole : 
ut othcrwife it is where he appoints two things to be performed, 
and the one is within the fubmiflion^ and the other not, and 
they a: c awarded to be performed fevcrally, it is good for that 
which :c witiuu the fubmiffion, and void for the otber. But to 
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this point, none of the other Julliccs fpake. But for the firftcaufc ^^".^^ 
principally without other argument it was adjudged for the defcn- y'"^' 
dant. 5. a. 77.b. '^'"• 

Sir Chriilopher Hilliard of^ahift Conftable. Case 41. 

yide AntCi Pa^c 306. Cafe 5. 

A CTION for words was now moved again. — Gawdy and " ^* »j « ^A*/- 
'^^ Fenker hcjd, tliat for the words, ** He is a blood - fu cker, V**^^*-* ^'»<' 
<* audfucketh others blood," (for all tiie other w^ords, all tfie «A/lfi-artnoV 
Justices agreed that they were not actionable) the aftion lies aaionable. thy 
not ; for they are not words which of* themfelves import any dcfa- fpokcnof ajuf- 
niation; for it is ufual when a juftice of peace purfucs offenders, ^»ce of peace, 
and docs his office, to call him *' blood-fucker"; and it is notany S-C-Ante,3o6. 
flander unto him, and may be takei\ in fome good fenfe in exe- i.RolLAb. 57* 
outing his office, and not in vxaJam partem^ that he is a blood- ^*<5«^4»8. 
fucker in fceking murder or otherwife. — Popham and Clench j*b) Rg'*^ 
e contra \ for it Inall be conftrucd according to the common in- .1,/ ^^^ * 
tendment of the word, which is always in malum partem-, and to ' 
fuck blood is to take blood unjullly from a perfon. Wherefore, 
Sec. — Afterwards the fnn;e I'erm :it ScrjcuKts hniy before all the 
Juftices of England there al^.c;iibled, this caie was moved, and the 
greater part of them refolved, th?.t tlie aft ion lay not (but 1 heard 
not their particular reafons). Wlicrv-rore the next day by the af- 
fent of Popham and Clench, it was commanded, that judgment 
ihould be entered for ti:c defendant. 

Sir Walter Hungcrford cjahtft Veifey, Caie 42. 

Eajier lerm^ 37. h Ux, Roil 2^(^, 
I7RROR upon a judgment in the common plea?. The error af- if proccfs he - 
-^ figned was, Bccauie the venire fac'ijs was awarded upon the roll *^'»»'^^ ^ '^ 
returnable ^/V MncmU proxim, pc/i Cru/lin. 7"; v'.7/.;/;.; ; but t!:c writ 1'!^ 7,'^*»!ll 
itlcJt was returnable die veneris prcx:m.poJt Lrajtin, Jrimtatts^ which cnorisnot aidr 
was the lirft dav, and therefore erroneous, becaufc the writ by the e^ by thcvcr- 
rollwas returnable out of Term. — And it was luid clearly to He er- *^'^' 
roneous ; for the roll is that whereto the Court give? credit, and not p"^^' ^^^\ g- 
to the writ: tor if the writ were ill, it Ihouid be rcfDrm^d by the 62;,'^^*' * * 
roll, and that was clearly erroneous at the common law, a^ appears 
7. Edjo, 4. pL 15. 2. Rich. 'i^.pL II. 4. Eiiz, 211. and it is not '^J°°'''4o». 
aided bv the ftatute. Jiut it* it doth not appear that any writ was \, r^u. Abr, 
awarded, it is aided 'by the llatute, but not au ill writ, iicd uJj^ur^ 20^ 
uatur* 

Afcue cigiihtft Sanderfon. Casc 41^ 

Enjlcr Term, 3 7 . EUx. Roll 218. 

ACTION upon the cafe, /Cv; /re;zrr of 300 flieep, the I. Z)tv. Plwdinglntro- 
36. Elrz, I'he defendant pleaded ,that he was IherifFof the ^^r. 
county of Lincoln, and that J. S, recovered againft tlie plaintiff 1. Com. D15. 
lool. and thereupon had a fieri facias to levy tliat debt, which writ 224, 
^vas returnable Ci7?///W -^«/w^r«m 35. £//z. That this was deli- 
vered to him, being then (heriff of the faid county, upon thc.iftof 
O^i. 35. Eiiz. to bc.cxecutcd. That he by force thereof, upon the 
20th Off. 35. Eiiz. took ^e faid 300 fhccp, and fold upon the 
22d Off. 35. Eiiz. 104 fhecpfor 40I. parcel of the faid lOol. and 
tJiat the other 192 Jhe^p remained in his hands pro dtfcffu empu^ 
C&O. £LIZ. PART I. F f rum^ 
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• 
Afcwt rufH, And at the faid day of Crajftin, Anim. he returned the faid' 
•aiidib' ^"^ accordingly, and all this matter ; which is the fame conTerfioQ« 
ABSQUE HOC that he converted them allter vcl alio modo. It was 
thereupon demurred. — After argument, the whole Court held 
the plea to be infufficient. 
p^Il ^^^' First, and principally, Bccaufe he doth not by his pica cotA& 

^^Jjj^J^; ,^^ any con verfion, and then the traverfe is ill: but he ought upon 
Ydv. S98. this matter to have pleaded not guilty, and have given it in evi- 
ijitch. 1S5. dence. 

^k. 6s4. Secondly, Becaufe the declaration fuppofeth the trover and con- 

^ CoZ Dil?^ verfion to be the ift Dec 36. Elix. and he juftifies the convcrfion 
»i9. * in Oliober^ 3J. Elix, fo he meets not with the plaintiff in time ; 

tok. 439, and therefore he ought to have traverfcd it : and the traverfe aliitr 
vel alio modoi)\7i!l\ never anfwer to the time, but to the manner of 
the convcrfion. 

Thirdly, He makes not any juflification forfour of thcfhccp, 
but that he feized them : but he (hews not what he did with them : 
wherefore the pica doth not anfwer all that which is compriied in 
the declaration, and for that caufe is ill in all. And of that opi- 
nion was ALL THE Court, and appointed judgment to be catered 
for the plaintiff; but after caufed it to be flayed for the equity of 
the matter. 
Caii 44. Staughton againji Ncwcomb. 

MichaelmajTerm, $^. i^ ^6, Eliz. Roll ^S I, 
Y-^^ ^ • l^RI^OR upon a judgment in debt in the common pleas. The 
^Ixmd^T^' • error afSgned was, Becaufe the record is, quodobtuUt fein placiti 
ruraiionitfiiul.^'*^'' ^' i^/. and when he declared, he declared for a debt of 
1. SauD. t7,i8. 20I. — And it was held to be a manifefl error. 
Cowp. 178. T i_ r r n 

Cam 45. Johnfon againft Pays. ^ 

An iGipn hy R^LL OF DEBT upon the 5. Eliz. c. 9. of perjury. After vcr- | 
kiUVin on the X3 jjf^ \^ ^^s moved in arreit of judgment, that bv tlie 18. Eliz. | 
I'^^^^'^r^'^y c. ^. no fuit fhall be upon a penal flatute, but by information or 
iriev^!w)t- original aftion ; fo this bill is not maintainable. But it was there- | 
wfthftandinf to anfwered, that in the fame ftatutc is a provifo, where the aftion 
18. £/iai. c. 5. is given to the party grieved, and not to him who will fuc 
Port. 64.5. generally that he may fue as before. — Wherefore, upon view of the 
Ante, 76. ftatutc, It was held to be maintainable, and adjudged for the plain- 
s' Leon. t37. .nr ^ o r 
i.RoII.Ab.s36. ^*"^* I 
3. Inft. 125. Cro, Car. 60^. i. Hawk. 3S1. t. Ld. Raj. 1333. 5. Burr. 2722. Cowp.429. 
and fee note («) Leigh y. K^nt, 3. T, Rep. 365. 

CAft46. Stile againji Butts. 

Trinity Term, 37. £//«. Roll 159. 

^igand take bank-Green^ digged there by the pbintiiF. The defendant , 

clay cannot juf- pleads, that hc is a tenant and inhabitant in Brookbank^ whereof j 
tify tiiking that the faid placc called BrQcibank-Green is parcel ; and that there is 1 
batdu "ti^'Jwis * cufto"^ there, that every tenant and inhabitant there may dig, 
no*pmnm^cr/* ^^V^> ^"4 Carry away clay in Brookbank-Gretn for -his necefla^ ^ 
i.Roli.Ah.sfiy. pfe; and that the plaintiff, not being a tenant there, de fou tort de- \ 
Moor, 47 1 . mtfne digged that clay, and laid it upon the land ; wherefore he took \ 
Cro. j»c.256. it for his n«ccffary ufc, as lawful it was for him to do; imd.it I 
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ras thereupon demurred. — And upon the firft motion, without any 
irgumcnt, the Court held the jullification to be ill. For by the 
Trefcription it appears, that tlie tenant might dig and have clay ; 
:hcn lie cannot have but what he himiclf digs, and he fhall not have 
rhat wliich is digged by a fl ranger ; for it is real'onablc he flioulJ 
lavc what himfelf digged, but it doth not \varrant him to take what 
inother hath digged, who peradventarc did it lawfully by the lord's 
iicencfe. This is alfo like to common, which appertains not to 
the tenant, nor is his until it be taken by the mouth of his cattle ; 
»nd if a ftranger there cuts the grafs, tlic commoner cannot carry 
it away, nor have his aflion of trefpafs, &c. no more here. . 
Wherefore it was adjudged for the plaintiff. '* 

John Vita a^aifijl James Vita. ^^"J 47- 

MUhatlmas It^'m, 36 ami 37. Eliz, Roll 265. 

T7irROR upon a judgment in 7/>/if/f/&, in debt for twenty pounds, on midrba 

by John Fita againft James Vita, The defendant pleaded nihil pleaded, if cht 

d^bety et de hoc ponlt fefuper patrlam ; and thtf iffue was entered, et entry is, r/^r^- 

pr^edl^us Jacobus fimiliter, where it ought to have been Johannes ; Jj^f )ir^; int^^'j 

and Jricd; and adjudged for the plaintiff. And this was the err6r oipr^'ju^ut 

affignqj.— And all TrtE Court held it to be amendable by the f«rr<w. it fhaU 

8. Hen, 6* c. 12. which gives authority to amend records removed ^«*n»nde4. 

out of the common pleas bv error for faults which happened per ^"1^ ^9' 

/• • . 1* 1 ' I 1 » 1- 1 1 • n ■'^ Po/t. 751. 004. 

vzttum fcriptorisy or by the clerks ncghgence: and this Itatute *^ y-^ 

extends as well in equity to tlic records of other courts, which are cro^iac^6 ** 

not removed for error. Whereupon it was awarded to be amend- saik. 49. 

cd» and the judgment was affirmed. i.BacAbr ioS« 

1, Stra. 551, 642. 1. Tcr. Rcj>. 7S j. 

Dee againft Bacon. CA8E4S. 

Eafter 7erm, 37. £//s: Roll ^j 2, 
A CTION upon the cafe, upon trover and converfion of goods. The Juf^ifira. 
•** Tliedefendantjuftifies the taking of them damage feu fanu abs- tion oi tA\i«./^< 
QUE HOC he converted them altto vdal'io modo» And it was thereupon ylr witluu''" 
demurred inlaw, for tlic traverfeis not good, bccaufc he confeflcth confcOirgrwi. 
not any converfion ; the pica alfo amounts to a mn culp, — Where- vtrji^n^ i% bad; 
fore witliout argument it was auiudfcd for the plaintiff. ^^ amounts to 

Aiit. 146. 434. Hob. ,87. ^' the general i.Tuc 

Perkins a^ainfl Clark and Cleydon. Cask^o. 

ASSUMPSIT. The cafe was, A man devifed his land to bcAncxccuior 
-*^ fold by .^. S. his executor. 7- ^^ Wis it for forty pounds, and fci'sg^nxis of 
dies inteftate before his receipt ol'ihc forty poinds. Adminillra- ^i^**)!**"*^!' ***** 
tion of the goods of the firft teftatorwas committed to the plain- r^!iv*,*,V ^^^ 
tifF. Whether he Ihould have an ajjumpfit far this forty pounds, or ncy.— r^^i*. r, 
had any other remedy, was moved by Spurlino, fcrjeant, — v/ijat ic.iicdy 
G AWDY. It is a good cafe ; for the money, if it be recovered, is ^^ «J»ninirira. - 
aflets in their hands: but he conceived the adminiftrator (hould ^Jt^wMLu'^ 
not have an aft ion to recover it. And Clench thereto agreed : ^avo to recover 
but the other Juftices would not deliver any opinion, but faid it it ? 
was fitting to confider tlxereof. Went. 14S, 

Yclv. 33. 83. T. Jonec, Z14. 248. Moor, 4. 139. (i%S. O. Bend. 2. pi. 5, N. Bend. j8. pi. 24. 
Qy>. Jac. 394. Cro. Car. 167. 2|7. 451. i. Saund. 149. j.RolL 890.907* i. Sid. 29* MarcU. 9. 
!• And. 23. X. Com. Dif. 251. Ld. Ray. 1049. 

By 25. Eiw, 3. c 5. executon of exe- by 17. Car, 2. c. 8. an admmiArator i§ 

eutort (hall have adtons of debt and goods ftmi «•«, ^c. may Cue %Jclre faciat^ and 

of the firA tdlator in the fame manner as take out execution on a judgment oh« 

|I|0 teilator himfelf, and (hall anfwer to talned by his tntelUfic* See alii) 8, and 9* 

l^theri as th« firft executor ibould do. And iniL 3. c. to. 
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CAiE 50. Ro^s againj Morris. 

M^mjfumpfa ASSUMPSIT brought in 5z^/J/;t. And declares, 7«c//cilm /kr^yTvw- 
bc allcdged in "^ ^ tus fult un brief de fnhpana out of the chancery apud ll^ejim. in 
^af^rf^j'-^ «yw/Vtf/« Mdd, and intended to i'ervc it ; die defendant apud Hef- 
urhau'be taken ^^'"'* ^^ comitcitu prad'Ul. affunicd, that if he would not lervc the 
to relate CO the Writ that hc would give him fo much, &c. Upon non ajfumpjtt 
county named plea^Ied, and found for the plaintiff by a jury of Suffolk^ it was now 
in the margin, nioved in arrcft of juclgincnt, that it was a raif-trial : for although 
tcclxlc^t^^count'y ^^f^^^ was in the margent, yet the chancery apud IVeJim. in comi- 
named be only ^^^^ Afidd. is laft named in the record ; then when the ajfumpfit 
by way of re- \9^vA\qAz^ apud Hepzvot th in conttattt pradin. this comitatu fra^ 
ejtal. ^;^7. refers to tlic county lafl named, viz, Midd. and tlien the trial 

Poft^' 6**' ^^ A'///i/^' is ilL Wherefore, Sec— And of tliaf opinion \%a; Gaw- 
^ *^ y r>Y upon the tirft motion. — But afterwards being moved again^'be- 
Cro. jac, 9^. caufe thccountv of jWddle/i-x is not mciuioned but in tlic recital, 
^* Vent - ^"^ "^^ ^" ^^'^ iubftance of the record ; and tlic ajfumpjtt is alledg- 
3'. Wilf.'339* cd to be made apud Hpworth in comli^tn pradul, and Suffolk is put 

in^he margent of the record, and there the aft ion is brought; 

Hcpworthin comitatupr^di^,{h^\\ be intended to be referred ^d* the 
, county named in the margent of the record, and not to the Aunty I 

mentioned by way of recital, and fo the trial may be intended 1 

there. Whereupon all the Court rcfolvcd, that it was well j 

enough ; and it was adjudged for the plaintiff. 

If there be \ ' BuT NOTE, in the fame Term an exception Was taken to the in- 

two coun- diftmcnt of one Grymesy who was indifted of burglary apud He- 

diamen'* and ^rf°^'^^ ^^^ ^^^ Hereford was in the margent of the indiftment, and 

the offence be ^'^^ indiftment was, qucd Richardus Grymcs de D. in comitatu Rad- 

charged fo as to nor. gcnerofus^ fecit burglariam apud S, in comitat, pradi^. And for 

Jcave the right this caufe exception was^taken, for that two counties werenam- 

countyuncer- ^^ ^|jg one in the margent, the otlier in the indiftment ; fo it 

fain, It It bad. j^ uncertain to which of them comitatu pnedi^, fhall be referred ; 

and if it (hould refer to the laft mentioned, it is clearly ill : and for 

this caufe divers indiftments have been difcharged. — And the 

Court held it to be an apparent and grofs fault here. — ^are^ 

Whether tlicTC be not a difference Between tliefe cafes, bccaoTc tht j 

county iij mentioned in the body of the indiftment ? 

pA$E 54. ♦ Noke a^ai'iift Awder. 

Jjite, Pn^e 7,-;^, Ca/i 21. 

tn an afilon of | f ^vas now mtjvccl again. — And all the Ju^sTices agreed, that 
^ovcnMby kn 1 ii,e affignee (hall liavc an aftion of covenant without Ihcw- 
ciaratioii ntU^" ii"*g i^'^^y <^^^<^ ^^ ^^^^ affjgnmcnt ; for it is a covenant which runs 
notflicwthe with the eftaic ; and tlic eftate being palled without deed, the | 
deed of aOign- alP.gr.cc ill:' II havc the bcncht of the covenant alfo : and the ] 
mcnt} provided cxcciUor of the barofj, who is alligncc in la\y, who comes in with- | 
dT Ire^m^ ' b- ^^v --i-cd, Ihall have the bcncht of fach a covenant, as appears j 
afTuncdwi^thoJt 3Q- Edu^. 3, in Sy/rJ:ins Simcuds' Cafe. And PoPilAM and Fln'- 
a deed; aitho' NEL held, thi+t a feoffec fhall vouch by a warranty made tQ 
the covenant on jjir f-offor. Without fliewing any deed of affignmetlt: for tlic \ 
^bl^u'^iuou'?^^ ^^^^ ^^ affignmcnt is not rcquifitc,. nor is it to any purpofc to 
robe by deed. Ante. 373. Moor, 419 » 5. Co. lE. s« Mod. xi6. ' 
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Ihcw it; for it appears by the books, that being fhewn, it is not Noke 
travcrfable by the vouchee. And as a warranty or covenant is not * «f ^"»/' 
grantable, nor to be affigned over without the ellate ; to whtn *'>»^«» 
the cftate paileth, although it be by parole, the warranty and cove- '• Sa'k. i4»- 
nant cnfue it ; and the affignee of the eftate (hall have the benefit ^d^'^a^ 6 
thereof. — Coke Attorney Gaiaal (who was of counfel with the j, comfDig! * 
defendant) faid, that the law was clear as you have taken it, yet 562. 
the declaration is ill ; for he declares, quod cum Johannes King^ DougL 667, 
10. Eliz, let that to the defendant for years, virtute cujus he was 
pofleflcd, and granted it to Mel by indenture with the covenant, 
who in 15. EHz, afffgncd it to the plaintiff : and further ^ledgeth, 
that long time before thaf the faid J, AT. had any thing, one Robert 
King was feifed in fee, viz. 7. Eli%. and fo feifed, died feifed in 
15. Eliz. and it defcended to Thomas Kingj who entered upon the 
plaintiff and oufted him : fo he doth not fhew that John King 
who made the leafe had any thing ; for Robert King was thereof 
then feifed. And then A^hen John King let to the defendant, and 
he granted his term by indenture, nothing paffcd but by cftoppel » 
then the leflee by eftoppel cannot r.llign any thing over, and tlien 
the pHintiff is not an affignec to maintain this adion. But ad- ' 

mitting that J. K had at the time of the leafe made by him, a 
leafe for a greater number of years, and that Robert Kmg had the 
freehold, and thereof died fcikd, and fo all might be true which 
is pleaded ; then the entry of Thomas King upon the defendant 
is not lawful. So quucuuque via rlatj, this aftion cannot be main- 
tained. And this point for the cafe of elloypel was adjudged in this 
court, in the cafe of Jfrni'^a- v, Purcasy in a writ of crrgr. 

And all THE CoitRT held here, that it was clear upon t\\c^,'\r'^1^ 
m^tter mewn, that the action lay not; ror the plauitifr ought to pears to be i^ood 
have fhewn an eftate by defccnt in J, A7;.'jf, at the time of the onlyby«/?o/./'tf/, 
k'afe and airignmeiit made, or an cftate wliereoy lie might make a cannot nnainiain 
Icafc, and that tliis was afterwards determinvcd j and fo confcfs 'n^a*^>^» «"*»>« 
and avoid the eftate in the leflbr, otherwifc this aftion of covenant ^^t^g^ ' 
lieth not ; and it never lies upon the. aflignmcnt of an eftate by 
eftoppel. Wherefore tliey were of o[»inion to have then given .^o'Ys'^'jJ* 
judgnient againll the plaintiff; hut afterward they would advife $iiow!:r, 4. * 
until the next 'I'erm. — Note. 'I'his was continued until Trin. 3. Lev. 1^4, 
4.1, Eliz. and then being moved again, all the Justices refolved, »• 'i'wn^i^cp. 
that the affignec of a leafe by cftopi)el, fhall not tike advantage of ^^* 
afiy covenant ; but that it fhall not be intended a leafe by eftoppel, 
buf a lawful Icafc. But no fuificient title being Ihcwn to avoid ir, 
it Is then as an eivtry by a ftrangcr without title, which is not any • 
breach. Wherefore it was adjudged for the defendant. 

See 3». KcD. 8. c 34. ' 

Barem-in againft Allen. Ca*i 52. 

Trinity Term, 36. Eliz, Pull 339. 




* .»r « — - - , viiiihiM. bO find 

the jury tbund a fpccial verdift, that Henry Ciarh was feifed in fee, 1 ncceffary fa^, 
and by bis will dcvifcd tliat land prout in Nncrs ct Scholqflicas Cafe i« bad, 
{a)^ And further (hcVs, that tlic teftator had iffuc Francis and Giib. Eq. Rep. 



Allsk* 
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Batfmam John his fon?i, and Scholaflica and jinn one of the leilbrs ; and that 
•fiif/i yranc'ii and ^o/'w died without ifluc male ; tliat Scholaftka took to 
hulhand Sewys ; which Kewys and Scholaftka levied a fine of that 
land ; whereupon IViIitam Hill and^w/ his wife, as in right of Jnn^ 
entered for the forfeiture upon Rhodes the conufee, and Jet it to 
the piaintiiF, prout in the declaration ; whereupon the defendant 
entered and oufted him. Se<l utrum the entry of the defendant 
mpon the matter hz lawful or not, they prayed tlic advice, &c. 
And if his entry were lawful, they found for the defendant ; and if 
not, bcQ, So all the matter found in Scholaftka^ s Cafe was now in 
queftion again. — But Williams, Jerjeant^ ra(ivcd, that forafmuch 
as in alf the verdift it is not found that the defendant had the 
primer poflellion, nor that he entered in the right, or by the 
command of any who had title , but it is found that he entered 
upon the pollcmon of the pliiintifF without any title, his entry if 
not lawful, and the plainrlfF had good caufe of aftion againft him: 
wherefore the plaintiff ihould recover.*— And fo held all th£ 
Court, that for this caufe judgment ought to be given for the 
plaintiff, and they would not hear anv argument of the matter in 
law. But if the coaclufion of the verdift had been //, btc. Whether 
the entry of Hill and his wife were lawful or no r then the judg- 
ment fhoald have been upon the matter in law : for tlien it 
fliould be intended that the defendant had title, if the leffor 
of the plaintiff haJ not title, and that the plaintiff had not caufe 
of adion ^ but now not. 

But then It was move*, that the plaintiff notwithftanding fhould 

not have judgment ; for he hath declared of a leafe by baron and 

femcy and he doth not fhew it to b:: by dccdy and widiout a deed it 

cannot be faid thclcafe of the ffme. And in proof tlicrcof, vidi 

Plovjd. 436. Dyer^ 9I. l^.Edw. 4. pi. 8. 

band*and^wifc" ^"^ ^^' '^^^ JUSTICES held it to be well enough; for it may be 
may be phaded intended by deed, and yet no declaration thereupon. Alfo^ although 
a=5 tiK icafcof it be witliout deed, it is well enough, at leaft wife during the life of 
both, during tbe ^j^g /,^y.^,^ . ^nd it is a leafc from tliem both, during that time. 

coTcrtore,with- % 

oiit(aytii9itw.it by deed. — VcW. i. 2. Krown, 24?. Cro# Jac. 33*. 617. *Co. x. 51. b. Port. 

4S1. 656. 708. ^.Bac.Ab.3o6. j.Cc. x6. 11. • Savll, iii. Dyer, 91. b. Plowd. 403. Co. 2. 6x.i« 
it Borrow, fi, Vonf\» 329. 

If » fpeciai Ytr- SECONDLY, It was movcd, that it was found that Hill and In& 
diainijeamtnt wife entered upon RJjodcs^ the conufee of tlic fine, and made the 
find an cpi./ jgj^jg j^^ ^j^^ plaintiff, and it is not found that thcyexpdkd Rhodes-, 
witfwurhl^ing and then it refts upon the matter iq law, Whether the plaintiff 
title or poff^-f- f hath any leafe ? For if thev entered, and their entry-be not lawful, 
lion in tht dcr and they did not expel Rhodes (which is not averred), but Rhodes I 
fcndant, ii>c jj^^y bc intended to continue in poffeffion ; then tlicy gained no ] 
hlrjfdgment. po^f^'^^^^* ^nd the leafg to the plaintiff is void^ and he hath not 

' any caufe of action ; fo it refts upon the matter in law to be de- ) 
c.-Com.D^j, Cidcd. 
1^3.171. 

But all THE Justices held it to be good enough ; for it fliall 
not be intended that Rhodes was upon the land, but ths^t they 
hy their cntr)' gained the poflcffion : and although they m in as 
diffeifors, their leafe is good to the plaintiff, a^ the defendant 
without title is not to e^tftbYOv. -Wherefore, without anyr^acdto 
the matter inlaw, tVvt ^\a\titv& \x^^ V5A.^BpDKox\a \w»yci:. 
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WoodlifF againjl Drury. ^ C^« 53-' 

nrRESPASS. After verdift, Coke, jlttomey General, moved ifi ^^'^^^^ ^j, 
^ arreft of judgment. The cafe upon the pleading was, That ^if^ ,^J^*^ 
one made a fcoffinent ; and it was declared by the indenture, that ^ in uii, it 
it Ihould be to the ufe of himfelf and J. his feme that Ihouldbe, good, if the 
after their marriage, and of the heirs of their bodies ; and he took "f"^**^.!**^?. 
Jt. to feme. Whether Ihe Ihould take bv the limitation of this Sfc «m»V«d 
ufe ? was the queftion. — ^And he moved tnat ihe ftiould not : for whenever the 
prcfently by this feoffment, the fee is in the baron by tlie poflef- €9nung$ncy hap- 
fion, executed to the ufc which he had before the marriage ; P*"**''"^^*^"** 
which cannot after the marriage be divided, and made an cftate tail T'^'JJ^^^^ 
in him; for he had the fee in him until the marriage: for it might into poflfeffioo. 
have been tliat tlie marriage had never taken eflPeft, and that Would Ante, 4^. 
have confounded the other ufe , and ufes in future ihall not rife Port. 827. 
upon fuch future afts ; for then an ufe fhould rife out of an ufe. »• Roll, 79*. 
Dyer, 155.— But all the Justicks held, that although he bc^^» 9^.634. 
feifed in fee in the mean time, as in trutli he is ; yet by the mar- lfAnd.42 ^t6. 
riage the new ufe Ihall arife and veft, if there be no aft in the a.Lcon. 14.17^ 
mean time to dellroy that future ufe (as it was in ChudUy^s Cafe) 223- 
^), according to the limitation of the ufe. And judgment was ^>**^» *74' 
given accordingly for the ^hAWXxS.-^'Fide /iatute 27. Hen. 8. c. 10. ?'L«rt^t< • 
for transferring ufes into pojjeffion, , ^ l^n.* '^^V 

%. And. 198. Polkxf^n, 78. i. Co* loi.a. 130. a. 134. b. 138. ^^J^sAl'^' '^'^0.48. 56* 
^3* Co. 56* Lit. Rep. 290. lo. Mod. 423. Ifitme, 199. a* ^V'^^^lflK 
(u) I. Co. uo. Poph. 70. Jcnk. 276. i. And, 309. ^OaSSr^ 

Grills againfi Rj^lgcway. ^^7 ^^'*^^* 

hilary Term, 37. £//«. "RcM ^^<;. ^Jj-^V^ 

•r\EBT upon an efcapc, fuppofing that the defendant, Ihcriff of f^J|^*^|^,|^ 
•^^ Devonfibire, fuiFered one Chawntr, who was in execution, to Ue l^^ ^\^ 

icfcape in London, the li^Decemb, ^4., Eliz. ^,Co, foi, ^2. The /hcriff rt/irr m 
defendant pleads, that the faid prifoner efcaped the 16. Z)<?rfmi^ h«rc takcntht 
in D. in the county oi Devon , and that he frelhly purfued him ; V^^\ "^ 
and by frcfh fuit took him again the 17. of December, and retain- j^ ^^ ft^tes th« 
cd him in execution again; absque hoc that he is guilty al'tter dcapctohav© 
vel alio modo. And it was thereupon demurred ; and argued for the bctn on a diffe- 
plaintiff, that inafmuch as he was once efcaped, and thereby caufe 'cnt day than 
of aftion to the plaintiff, no frelh fuit may take away ^^^^ ^^1 ^^'*^f *^^* *^ 
aftion from him. But tlie prifoner being re-taken, fhall not per- Ant- a!7xc*,* 
adventure take advantage of Tiis own wrong to help himfelf, by 3,8. ^^^^ 
audita querela thereupon ; and in proof thereof, vide 1 3. Hen. J.pLi. 
l4.Hen.'j.p!, I. ^.Edw,6. '' Efcape'' i?r«?.— ButallTHE Justices l\ sli^^M. 
faid, that ^s to that; an a£tion of debt did not lie againft the fherifF, 1. wiif. 205. 
where tlie fhcriff ufed his endeavour, and took him again upon '2. Tcr m Kep» 
frefti fuit, although that in the night or otherwife he might lofc *74* 

* the fight of him. But if before he be re-taken the partv brings 
his aftion of debt, then tlic re-taking of him afrenvards lliall not 
fvoid the plaintiflF's aftion, although tlie re-taking be upon freflx 
fuit.— A fecond matter was moved, that the efcapc is fuppofed 
li. December, 34. itV/z. ; and he pleads that the prifoner efcaped 
16. December; and the re-taking was 17. December \ fo he anfwers 
not to the cfcape mentioned in the declaration : for the- tvavcrfe 
aliter vel alio modo doth not anfwcr to the time, but to the manner 

» of any thing allcdgcd ; and for Chat vide 39. Hen. 6. pL 28. 
37. Hen. €. pi. 27. — And of that opinion were all the Iusticei 
at this time, except Poph aM| that the pica was ill for tLat^^c^ufe* 
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C'ASZ 1. 

The office < 



Boucher tjgd'ii:ft Wileman. 
- A CT10\ upon the cafe againft the defendant, late fhcriffof 
ftio^ffcrmtinuts /\ ^11^'^'' Whcrcas the plaintiff had recovered againft Pyn- 
nniil he has rc ^ ^ ^cr lool. and had 11 Jiri facias ; that the defendant by 
gui.ir notice oT virtue thereof levied 28I. and liad not returned the writ, nor paiil 
kUdUchargc. |^^^. jnoney to the plaintiff. The defendant pleadpd not guilt)'. 
Pycr, 355. in And now upon evidence to the jury it was proved^ that thcw^rit 
»njrg. ^yj^g delivered to Cowell^ the defendant's under-lheriff, 9. AW. 

Moor,iS4«364. ^^ ^/^^ ^^j ^j^^ f^^^^ j^y j^^ made execution. And he prove*, 
that tiie fame day a wiit ordifchargc was delivered him, dated 
6. Nov. 3 J. Eiiz. — But becaufe he did not prove that he had no- 
tice of this writ of difcharge before the execution ferved, the 
♦ Court held clearly, that he was yet fhcriff, and chargeable to the 

plaintiff's aftion. a 

In the appoint- The defendant alfo (hewed the indenture whereby he made 
ment of cinder- Coivell his under-fheriff ; wherein was an exception, that he ihould 
Aieriflf.anex- not ineddlc with the execution of any writ above 4£tl. ; fo as to 
JJJJj'^'^^^ tliat he was not his under-lheriff, but he did it de fon tort demefnc^ 
withwriwtbovc *^^ ^'^^ defendant is not char^^eable therewith.- — But all the 
fuch a value, U Court held it to be a void exception : for when he made him 
f«p«Kiiant and his under-lheriff, therein was included that he ihould execute all 
▼oid. writs ; and therefore the exception is repugnant and void. 

Ante, tx* 104* 2. Brownl. aSi. Hob. 13. 12 Mo^i. 4.68. See 12. G. 2. c. 13. f. 4. 

Ajitrifaiias THIRDLY, It was alledi^ed, that this was not a due'exccution ; 
binds the goods for Pytider had made a deed of his goods before, &c. and fhewcd 
•r tbeddendant die deed dated the fame day of the writ of execution. — Et per 
immthedatcof TOTAM CuRiAM, although the gift were bond fide ^ yet execution 
Jl'i'liTI^l might be taken of thofc goods. For by the fuing fx>rth the exe- 
/Vflic on i\Lt C-^-5o^^' ^'' ^»^^ defendant's goods are liable ; fo as no gift of the 
itiy, fail goods, the day of the date of the writ or afterwards, can ftop 

the execution [a). Wherefore they refolved the jury accordingly, 
v/jthoiir 'Hi(|uiring of the frau.^ ; and they found for the plamtiffl 
I'ldc 4. Hen. 6. p!. 7. ij./IJ'. pL 2. 5. kl'iz. Dyer^ 219. 

I. El. Rcj^. 67. Ld. Ray. 144. 1U3. ^49. 

(*) See 2^. C:r. 2. c 3. 5. Mod. -577. Salk. 320. Skin. 257. s. Mod. jio. 
a. Vent. ^t*'. Bunh. 2^1. Andr. 30S. Ante, 174. i8i. 

Cai» 2, The Dean and Chapter of Hereford againft the Bifliop of 

Hereford and Ballard. 
A s-ant hy a QUARE TMPEDIT. The calc was. That the dean and dia^- 
«f j..n ;nd chap- ^'^^tcv of Ha cfcrd granted the next avoidance of a church to 

hfi of the next -^ ^ ^ 

jvnir1:ince wiU not bind their fucceflot*. Kv\t^ a^. 10. Co. 60. Cro.Car«^S9r f^Co. 1^ •» 
/- Aiui, 2^, I. Mod. 204, a. Mod, tS. \, ^:ft. Kbt. -^v^. -^^^v^ 



Co. 8. ,7,. a. 
Ant. 174. jRt. 
?.:J trance, 751. 
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^allqrd. Whether that were a good grant to bind the fucccflbr T*k Dkan 
>y the 13. Ell%. c. 2C. ? was the qucftion. — ^^Walmsley and andCKAPTii 
Dw£N held, that it was not ; for although it is not a thing whereof ^ "^** 
lAy profit can be made, nor any rent relerved, yet it is an heredita- The Bisiiop 
ncnt, whereof the ftatute intends that no grant fhall be made; ofHRRKvottf 
ind fp it hath been adjudged in the cafe of the bifliop of Utch- ^^ Baharp. 
ieU. — But Anderson i contra. For the ftatutc doth not intend 
to reftrain them but for fuch things which are for profit^ and by 
reafon whereof prejudice might accrue to the fucceflbr, which can- 
not be in this cafe. Wherefore, &c,— Beaumond was abfcnt, 
Et adjournatur* 

Goodday agahijt Michel!. <^as£ 3. 

'trespass, quare claufum fvcgity and two gates and three Pwifliionen 
* ^^vchc^Jcpium /regit. The defendant jnftifies, for that die faid ^^J^ aiiedge 
clofc was within the parifh of Rudhum^ and that all the parifhion- ^ri ^*i^^t ^"^*' 
ers there from time whereof, &c. had ufcd to go over the faid ablfe'^f^ices 
clofe upon their perambulation in J?c^//f/o«-week ; et quia die plain- andobftmaions 
tiff ohjiruxit duas januas ct trcs particatas fcpium in via pradi^liy to their per 



the defendant, being one of the parifh ionerls, januas et ires parti- ''"j*'*"" >" ?«- 
catas illas fepiumfregity t^c. And it was thereupon demurred. —And Am^iSo/ 
after argument by the Serjeants^ the Court refolved for thc-poft. 362. 
plaintiff. — Anderson. It is not to be doubted, but that parifhion- s.c.owcn,7r. 
crs may well juftify the going over any man's land in their per- '• Saaud. 117. 
ambulation, according to their ufage, and to abate all nufances in i' ^' '?^' 
their way; as F, N. B. 185. B. and the Book of Entries^ 158. T.Bro.Ent?^79. 
But whether the jufkification here, be good or not? was the F^jfau^g (;'j^j^' 
nueftion. And he held it to be ilf, /or parifhioners cannot pre- ante, xSo. 
icribe, neither in matter of eafemcnt nor intercft, nor otherwise ; 
but in matter of eafement, as a way to the church, or common 
fountain, or othqtwife, they ought to alledge cuflom or ufage 
within the parifh, as 7. Edw. 4. pL a6. ^ i c. Edw, 4. pL 29. are. 

Secondly, The plaintiff declares of the breaking of two gates, x^e plea mud 
et tres particaC feptum. The defendant makes title to a way ; and precifdy anfwer 
becaule the plaintiff made duas januas ct trcs partlcat^ fcpium (and «''« allegations 
doth not fay pradiHas)^ the defendant januas et fepes illas f regit ; '[^ «»i« <itclara- 
fo he juflincs the breaking of the gates and hedges in his bar co^Lit. "o- 
mentioned; but he anfwers not to diem, whereof the plaintiff i. Mod! 33 J 
declares. — And thereto agreed all the Justices, that this fault in x. Salk. 334; 
the bar was incurable. For Walmsley faid, that he thereby *• ^^^* ^*** 
doth not anfwer to that wherewith the plaintiff chargeth him. For 
it may be, that the plaintiff had ereftcd (our januas etfcx particatas 
fepium^ and the defendant hath broken all of them ; whereof for 
two gates and three perches of the hedge he might juftify for the 
caufe alledgcd ; and for the other vko gates and three perches, &c. * 
caft down, he brought the aftion. So die defendant anfwers not 
to them, whereof the plaindff complains ; and he cannot refer it 
to thofe mentioned in the declaration, but to die januas et fepes 
mentioned in die bar. 

The bar is alfo ill for another caufe, for that it is et quia the Plw<jing by a 
ipW\xiVifE objiruxit januas^ fffc. whereas he ought to have averred "jlll^i,!^* 
prccifely auod cMruxit; for o.th%rwifc no ifTuc cai\^ be tafceii. ^"saumJ. ,j,, 
—Wherefore it 4ras adjudged for the plainuff« pyn*! 257. ' * 

^ • i Fitch 
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Cah 4s Fitch agahifi Hockley. 



jacopf- T^RESPASS. Upon demurrer upon evidence the cafe was, A 
Wderfiintndcri A copyholder in tee furrendered to the ufc of himfclf for life, 
iK^dfL^tt' '^^^^'^^^r ^o 7' ^^^ f°" ^^^ ^^^^y remainder to tlie ufc of his laft 
finaiitt in the ^^'' ' ^'^^ ^^^ admitaucc was fccundum formam furfum redStimi 
copyholder ind pTitdUi'. J. dies ; the father afterwards furrenders it to the ufe of 
if he afterwards the defendant in fee, and dies without making any will. Whedier 
Ibrreoden it to this be a good furrendcr ? was the queftion between the* heir of 
■LdhuTwiiL ^^ copyholder and the defendant. 

tfaeiecoodfur- HARRIS moved, That it was void to veit tlie fee in the defendant; 
fOKkrb good; for when the father furrendered to the ufe of himfelf for life, and 
bat if he does after to the ufe of J. his fon for life, and after to the ufe of his laft 



i7*^ ^^^» ^^^ ^^ ^^ '^^ copyhold was in the lord ; fo as the fitther had 
m t frpll^" ^"^ ^^ authority to difpofe it by his will, and not otherwifc 
take, or it ftiall And then when he makes not any will to difpofe thereof, the law 
defceodto Am ftiall transfer it to the heir, and the furrender in the interim to 
^^' the defendant is void. 

A^^s^a. Walmsley, Jufiice. The furrender to the defendant is good; 

CiD. jac* 376. ^<>r a copyholder may furrender parcel of his cftatc, and in foch 
1. J^eon. I02. manner as picafeth himfeif ; and he who comes in by fuch a fur- 
4* Bac, Abr. render, is in by the copyholder, and not by the lord. And wiien 2 
JS^ -, ^ copyholder furrenders to the ufe of one for life, or in tail, the rcfidoc 
cab. Ufej, 3^! ^^'^ ^ '^'^ ^^ ^ ^" himfelf, and he (hall be faid to be the donor. 
%. WilC 16*. But here he hath exprefled an ufe to himfelf for life, remainder 
DougU 716. to^. his fon for his life, and after to the ufe of his will ; the which 
i.T.Rq>.6oo. jj ^s ftrong ;.s if it had been to himfelf. And although he might 
Ante, 148,407. ^^'^ difpofcd it by his will, if he had not made that fecond fur- 
Co. Lit. 112. a. render (f^), yet bv that furrender it pafled to the defendant. 
Foft. S7«. Anderson, Chief Ju/iiccj accord. And it is a feoffment at this 

Co. 4- 23. day to the ufc of his will ; for it is to the ufe of himfblf, becaufc 
iawa B Copf. ^^ might difpofe of it by his aft in his life-fime ; fo he might 
holds wiil not here. Sed adjouniatur. 

f9i% by will without a furrenrler. 2. Bio. C. C. 64. but if funtiHered, tbey will pafs by a will not dc^ 
sticfiod to pjUs tiDds. 2. Brown. Ch. Oaf. 58. 

CAfi 5. Jeremy againji Goochman. 

Aconfideratjon A SSUMPSIT. And declares. That in confideration qtiod dsUhi- 
aiiedged in the -Tl ^^-^ ^^ dediffit to the defendaiU' ftvcnty Iheep, he affumed » 
btW*ba?^ pay unto him five pounds at the time or his marriage; and il- 
Foft.74i-W5« **"g^^h in faiio^ that he was married, &c. The iflue was mn 
i.RoU. Ab.ii. ^JP*^PJ^^^ ^"J found for the plaintiff; and now moved in arrcft of 
Dyer, 27a/ ' judgment, becaufe it is for a confideration paft ; for it is in the 
Moor, 120. 643. preter tenfe ddiberajpt^ and therefore no caufe of aftion. — And of 

3. Lev. 366. that opinion was the whole Court ; wherefore judement wai 

Strange, 93# ^y^^- 

CA116. Bright jfj;«/? Forth. 

If a recorery'bc "REPLEVIN. The defendant made conufance as bailiff to 
{offered of a AlarFortt Countcfs of Derby for damage feafant. Upon dc- 

iiMwo^ which murrcr the cafe was, That Henry Earl of Derby Vfz% itiM d 
**h^^*i!^'"" the manor of Curry- Revel (which extended into Curry^Revel and 
Im^ftiw^wy^ Bradway «nd into Other villages ; and in Br^hwy were diroi 

hold% for life^ and fervkes ^ ^ f^^an: of fach oopyho*d-made at a court beld in that vUlis toU, aMbH^ dl 
laDd«iiiihcviUweKac€pit4\iitb«itfcw«n|, Ax^^'j^Vtov a. Con. Wg. 5|a, i.TomlUp^^^ 
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•copyholders for life), and fufFercd a recovexy of the manor, ex- Buckt 
ccpting the land in Bradway ; and afterwards that part which H^'^ 
extended into Bradway^ was conveyed to the Countcfs of Derby \ and '©^^m. 
afterwards the Earl and Countefs oi Derby kept a court zvBrad- 
^oay^ and tlie fteward granted that copyhold, being a copyhold for 
life, to the plaintiff: and. Whether this were a good grant by 
copv, or not 7 was the qucftion. 

Gl AN VILE. The grant is void, becaufe a manor cannot be 
feveiW. And although there be demcfnes, copyholds, and fer- 
vices in Bradway^ yet that cannot make it to be a manor ; and 
then the grant of the copyhold is Iroid, cfpecially being a copy- 
hold for life : for thcr^ when thecftatcs of the tenants for life arc 
determined, they cannot Ix? granted again when the manor is dif- 
membered : but of copyholds of inheritance, it may peradventure 
be otherwife ; for it remains a manor, and a court mall be kept 
as to them. And this diverfity was agreed in Sir Chrijhphcr HattoK 
the Lord Chancellor s Cafe, And fo was the Cafe of Alercdhh for a 
copyhold in Stokingham^ where there were copyholds of inherit- 
ance. And this very cafe was here, 29. Eliz, where z/eme was en- 
dowed of divers copyholds for life, fo as they became fcverc4 * 
from the manor ; and Ihe granted copyholds : and adjudged void» 

Williams i contra^ For being averred, that tliere are dcmcfne, 
copyholds, ^d fervices in Bradway^ it fhall remain a manor at 
Icaft-wife to grant thofe copyholds, llde 26. Hen. S. pi. 4. 
33. Hen. 8. Br. i. Hen. 5. pL 11. ' ^ 

And afterwards being moved, all the Justices refolved, 
that the grant was void, in regard there was not any fuch manor 
of Bradway before, nor now. And Anderson faid. If this 
feverance had been of copyholds of inheritance, tiiat the copy- 
holders ana tlieir heirs fhould have had it ; but it can never be 
furrendered, for furrenders are by cuftom, and therefore they 
ought to be in the court of the manor ; and a furrei^ider to the 
lord himfelf in his' honfe, or out of court, is not good : qtdod / . j^^^^ 
Be AUMOND concejjit {a) : wherefore it was adjudged accordingly for Co. Lit. 59.°^' 
the avowant. — And here a cafe was remembered, which was ad- 9. Co. 75. 
judged in the queen's bench, in this very point, that this was a *• J^^- Ab. 500. 
gocS copy, 4. Co. 26. a. But it was thereto anfwcred, that it was Ld^Ra?\6^*' 
a ftrange judgment, and never was entered by the direftion of the g.g^ '*'* ' ' 
Court ; ^4 ^ writ of" error was brought thereupon in the exche- c'iib.Tca. 251. 
^uer*chamber ; and tlie opinion of the Justices tliere was, that 257« 
it was erroneous. And thereupon the copyholder compounded, (^) Meiwich y. 
and t^ok only his corn, and rehnquilhed the title {b). Luther, ante, * 

p. i'>3.Cafcio. 

Lewen againji Dodd. Cah ^. 

T^EBT. The cafe was, That one feifed of a houfe in London, A dcvife to 
•*^ let it for years rendering rent, and afterwards devifed it ^^/•f'^^^'^^ 
his ** two fons etjuallyy and to their heirs.^* The one dies : Whe- <. 'ntk^rhHrt.'* 
ther it.fliall furvive to the other and his heirs ? was the queftion. This creates « 
-—Drew argued, that it fhould not ; for they are by thofe words tenancy in com- 
tenants in common, and not jointenants ; for to that intent tlie 2^g*^j^jr®^ 
dcvifor put in that word " equally;,'' and 30. Hen. 8. «* Devifi,'' 29. ^j^^ his Vi^n 
Ihall go to his heir/ Vide poit 695. Co. Lit. 190. b. in nttis. 2. Sid. 53. 3. Com. Dig. 34, 
t. Lcvini,373. i..Salk. 12/. 3, Atkins, 731. i. Vez. isa. i. WiU", 34x« 165. Say. 67, i. Peer. 
* VTiU. 19. 2. Peer. Win. 2So. 3, firo^n P. C. 297. 4, BroWftL P« C. aa4« ia«^4(Dil. 196« f 
Kay. fas, C9Wf,%^p^$i.4^yt 
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LiwF.N dcvife to two et karedlbus eorum^ the one dies, his part fhall ttait 
^ifl furvivc, but his heir Ihall have it ; for fo was the intent of the 
*** dcvifor: a multo fcrtiori in this cafe, where it is limited to them ■ 
equally betwixt them» and their heirs after them. And in Pafch. 
18. Eliz. is a precedent in the court of wards, in one Step- 
heriPs Cafe^ where he made a devife in this manner : ** Item, 
** I will that my lands called Earth- fit 5 fhall equally remain to 
•• Joan and Mary my two daughters, and the heirs of their two | 
•* bodies." And by the opinion of Manwood and Dyer, it wis \ 
rcfolved, that they were tenants in c6mmon, and that the fur- 
viving daughter mould not fiave her fitter's 'part for her life. 
Anderson. There is an equality in^eftatc, in condition, in 
. taking of the profits ; ^and all this is here. And if it had been 
aquis portlonibus^ I Ihould doubt, whether they would be tenants 
in common ; but as it is, they are jointenants. But if the words 
had been to them equally^ and to their heirs e^^ally^ tliat would ' 
make a tenancy in common ; but here equally is annexed to the 
•r. Der. ij. eftate, and they being jointenants, have one equal eftate ; and die 
book vouched in 30. Heii. 8. hath been oftentimes over^ruled to • 
' be no law.— OwKN. A devife ought to be taken according to 
the intent of the devifor ; and the intent here was, not to give all 
to the one by the furvivorfhip, but an equal advancement, and 
* that their heirs Ihoiild have an equal advantage. |f we fhould 
conftrue it, that tlicv fhould be jointenants, they would not have 
it fo; and the word " eguaJly'^ is vain and idle; and a devife to 
them *' equally/' and to be " equally divided between them,*' is 
ail one. — \v ALMsLr.y. The intent 'in the devife fhall be col- 
Jefted upon the words : and when the intent is Ambiguous upon 
them, it is a furc way to follow the courfe of the cqpmon law. 
And it may be he put this word " equally" in his will, to Ihew his 
intent, that the one fon fliould have it as well as the other : and 
that mayte fatisfied, if they take as jointenants, for they fliaU 
have equal portions and equal poffibilities of furvivorfhip ; and 
the cafe of 30. Hen, 8. before vouched was never taken tor law. 
And 1 have demanded the opinion of divers other Juftices of our 
houfe; and they held, that they were jointenants ; and the word 
** equally" is not of any eiFeft, but to fhew his intent, that they 
fliould have an equality in their eftates, and^ in the perception of 
the profits ; v.hich intent is fatisfied, if they*bc jointeoaHts. And 
in 17. Eliz, was a. cafe in this court, where a devife was to two, 
part and part like ; and the Court was divided in opinion, whe- 
ther they were jointenants or tenants in common, ^ut Lord 
^ Dyer held them to be jointenants. And it is not a fafe courfe to 
fcarch the intent, unlcis we be certain of the intent. And as to 
Ante, 330. the cafe vouched in the court of wards, it may be that they were 
• tenants in common of the freehold there, becaufe the inheritance 

is feveral. — Beaumond. If the devife had been " to them, and 
** their heirs equally," it is clear, that they fhould be tenants in 
common : fo he conceived it to be all one here, othcrwife the 
word " equally" fliould be void. For the conflruftibn that 
* ** equally" fliall refer to the eftate and perception of the profits, 
would have been good without this word " equally.*' And the 
words being " equally to them, am/ to their heirs," this topulative 
conjoins ** eouaUy'* to xVvt \\dw^ as well as to them : and they be 
6f fudx fcnlc as adcVvt^ ^^ X<^>^^\si^c^dai^>}^^aA\Sk ^hcirheiq 
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[iially** in which cafe they cannot be jointcnants. And in the ' Liwsit 
Ill's bench it hath been agreed, wftcrc the words wvic ^' equally - '»y«*9^ 
be divided," that they moulJ be tenants in common. And I !><*•»• 
I fpoTcc^ with the Juftices of our lioufe, and they incline to 
opinion. Whereupon it was adjourned (a). v 

Adjudged to he but a tenancy In common j* and the judgment affirmed on a writ of 
by four Judges againit //>/w, pod. 696. 

Up:on againjl Baffct. c.ye j. 

iESPASS. Upon demurrer the cafe was, That the plain- Ifamanmakcf 
tiff and defendant claimed by feveral Icafes from one and t!ie » J«fe ^/r^iri/, 

J perfon. The plaintiff in his replication avei-s, that tl^e de- !?if'*^!?,"** 
*^^» 1 r 1 r ^ y r\ ' j- makes anoclier 

ants leafe was made upon fraud; but Ihcws not any fine icafe^rw/dip 

himfelf paid for his leafe, nor any rent referved there- tht fecond idii^ 

1, nor any other valuable confideration wherefore it was ^4ii not avoid 

e. Whereupon the defendant demurred tlicreto. — Yelver- cto'^t* ^^^ 

'. At the common law, there was not any fraud remedied, ^-7] •'*^* ^ * 

:h (hould defeat an after purchafe, but that only which was 3. co, 83. 

mitted to defraud a form«r intereft: quod fuit conceffum ^ Moor, 61 5. 61 8, 

.lAM. And the ftatuteof 27. EH%, c. 4. did not remedy it ; for 3- ^«b. 516. 

z is not any money or confideration paid for this fecond leafe, vv' [ones 

iiore than for {lie nrft ; and therefore not aided by that ftatute. T.Jones, 94!'* 

EWKNOR i coittta. For every one who obtains any thing or i. Vent. 157'. 

e byjiis own aft, is a purchafor, and fo within the words of ^-f^* 7** 

fcatute. The plaintiff hath alfo averred, that it was made by f"^^**^'- o 

d to deceive him, which is confefled by the demurrer, "^here- ^^'*^**' ' ' 

, &;c. — Anderson. The confelfinj^ the fraud is not material, 1. Lev. 147. 

fmuch as the plaintiff is not fuch a i>erfon as ought to have i«Vcrn. 285.85. 

:fit thereof, and within the remedy and provifion of the J: ^^^' ' so- 

ite. It is clear, a fraudulent conveyance is not made void j. Roil^^ep 

ift all, bv that ftatute, but only againft thofe who afterwards 305. 

c to the land upon good confideration ; for fo arc the words, 2. Vcz. 645. 

fo was the intent of the ftatute< and therefore if *a man who Bui. N. p. 108. 

not good government of himfelf, makes a conveyance by 3* ^^"* ^S^* 

ce of his fnends of his lands upon trufi, arid without anv J. com! L«g.* 

ideration, and afterwards one procures him, for five hundred 579. 

ids, or other p^tty confideration, to fell unto him land worth J^o^tl on 

hundred pounds />rrfl««wm ; although this laft purchafor pays ^°^^'^» 336- 




is: and this cafe hath been rcfolvcd. — Walmsley arcni. 
it is not void againft all ; no more than if a fraudulent gift be 
3ods, it is not fraud by the 13. Eliz. c. 5. againft all, but only , ^ ^. 
ift his creditor, but remains good agninft the ^?Wr himfelf (^). ^ co'^1^^^' 
EAUMOND. This is not void agiinft alK a-? a feoffment upon 3' Co.8o! 
itenance or champerty is not void againft tlie feoffor, but Yclv. 196. 
ift him who hath right. And I was privy to a cafe which AVas ^™' J**=* *7«» 
Ived by the two Chief Juftices «nd three other Juftices, viz. 
J made a leafe for eighty vears without confideration, and after- 
Is conveyed the land to his wife for a jointure after marriage, 
they refoived, bccaufe this laft conveyance was voluntary 
loot valuable confideration! that the wife could not avoid the 
|cr Icafe, by s^Terring that it was fraudulent. — O'ahn accorded 

>vitl^^ 



446 Michaelmas Term, 37. and 38. Eliz. In C B. 

Vrrov trith them in omnibus ; and fai^, that he was at the making of this 
*f**»^ ftatutc, wherein fpecial care was taken, that there Ihould not be 
any words which fhould extend to purchafors, but fuch as paid 
money, or other good confideration for their purchafe: Where- 
fore it wasadjudged for the defendant. V. 3. io, 83. 

^*" 9- Auftye againjl Fawkcner. 

yjl^'^^^^'^^/nEPLEVIN. The defendant avows for damage feaf ant. The 

Jtri>tioD*itS'^" plaintiff jiiftifies, for that he had a clofc adjoinmg to thede- 

aided, alter Ycr- fendant's clofe ; and tliat the defendant and ail the occupiers of 

did, by the fta- tl)e faid clofc from time whereof, &cc. had uftd to repair tlic fences 

tutw oijnfmiL between tlie clofes ; and for not fufficient inclofing, his bcafts en- 

VoO^jii.*^^' tercd, ^c. Iflue was taken upon the prefcription, and found for 

(458.) * ^^ avowant ; and now moved in arrcft ot judgment, that the 

prefcription, *' that every occupier," &c. is too general ; for 

Ydv. 74. tenant at will, or at fufferance, or a dillcifor, are occupiers.— 

^'^Ca^*^^'** Walmsley. True it is, the prefcription is not good: for this 

Hob?M3.** inclofure is a charge upon the land ; and they who are only occn- 

I. Com. Dig. piers, as adiifeifor, tenant at will, or fufferance, cannot charge 

33«' the land therewith : but it ought to have been, tliat be and 

*'s^if**^ all they whofe cftate, &c. But fuch a prefcription to pav fo 

Ante isV, ' niuch in difcharge of tithes by the occupiers of lands, hath been 

Poft.'455.' allowed to be good ; for that goes in difcharge, and for th^ benefit 

of the land, and tithes arife upon the occupving the land. But 

yet in regard that iflue is taken upon this prefcription, and a ver- 

diO. hatli found it, tliis is not any caufe for ftaving judgment, but 

it is aided by the ftatute of Jeofails (a), — And tnereto the other 

Justices agreed, viz. that the prefcription was not good, and 

that it was helped by tlie faid ftatute. Wherefore, &c. 

(4) See 3a. Hen. 8. c 30. and 4. & 5. Ann c. i6. 



Case lO. 



Gry'fman a^ainji Lewes, Parlbn of Kingfland. 



Payment of one pROHIBITIGN. For fuing for tithes of COWS, fleers, oxen, 
fpecici of Uihe 1 horfes, 5cc. Wherein he furmifed a cuftom, that every pa- 
by"p»yinf a^* rifhioner (hould pay for every milch cow one penny by the year, 
mtiui for and for every other cow an half-penny /rr annum^ in recompence 

another. and difchargc of all titlies of cows, oxen, fleers,- and calyes ; and 

Ante, 363. 2lfo a penny for every mare, in difcharge of all titlies of all 
• ^75- 7»6. horfej^ marcs, and colts there. And it was thereupon demurred. 
Moor, 446. 91 X. and coufultation prayed. For titlies paid for one thing, can- 
* inft T-* "^^ ^^ intended a rccompcnce for tithes of another thing, where 
X. Mod. 22^9. tithes are refponCble for both in kind: and therefore it was 
Oarth. 461. adjudged in Sir Charles AlorrifovUs Cafe^ where one prcfcribed 
Saik. 657. to pay the tenth part of com in the flicaf, for the tithes of all 
^h'^r^'^"^' S®' which is in the ftieaf, and of all which is raked; and adjudged 
\' /ra/^°' to be a void prefcription, becaufe he is to pay tithes of both of 
a.Ld.Ray.xii*. thcm. It is alfo unreafonable j for then he may put the Icflcr part 
5. Bac. Ahr. ?«3. in fheafs, and leave the greater part to be raked. And the opinion 
a.Pcer. wm. of i^f/2. iV. B. ^3. G. that tithes fhall not be paid for the agift- 
Woodlnft I % "^^^ of cattle, IS no law.— And of that opinion was the whole 
». Saik^esyJ* CounT, that this prefcription is not good to be difcharged of ont 
tithe by the payment of another ; for Uc ough^ to pay fooicwbat 

fw 
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"for the tithe of every thing which is due. And if titlics (hould G«Y»wiMi 
Xiot be paid for the agiftment of cattle, he might employ all his J"^*^ 
land in feeding of barren cattle, and ib defraud the parfon of his »^*<* 
tithes. And a fpeciai confultation was afterwards awarded dum-' 
modo non agatur de declmisy for milch-kine, draught oxen, or beaft* 
agifted for provifion for his houfe. Godolphini Rep. 384. 

Jennings againfi Bragg. CAtmn. 

PJECTIONE FIRMiE. Upon a fpeciai verdift the cafe was, AJijeifi^o^ 
^^ Tlfet a diflcifee made a leafe for years, and delivered it as an ^\^^'^<^ 
cfcrow to a ftranger, commanding him to enter into the land, and foj! y^J^ ' 
then to deliver it as his deed, who did it accordingly: and, Whc- ddi^ere it ai « 
ther this was a good leafe or not ? was the queilion. And it was efcrow to a 
moved, tliat it was not ; for when it is delivered as an efcrow, and ^wngo", who 
afterwards is delivered upon the land as the deed of the difleifec, ^,^][JJ,*j*^ '^T 
that hath relation to the time of the delivering it as an efcrow to decdoftbe 
be his deed ; at which time he had but a right to the land, and his icflbr. i^. if 
leafe was not good. As if an infant or feme covert fhould deliver f^" >s t good 
a deed as an efcrow, and it is delivered after full age, or when (he ^^J 
is fole, yet it is void ; for it hath relation to the firft delivery ; fo ''^ * ^ ^' 
} convcrjoy where 2^ feme folc delivers a deed as an efcrow, Hz. — Co. Lit. 4S. 
And this cafe was agreed by the Court, bccaufe it was delivered ^'^ ^^' 55- 
by authority before, when fhe ^2^ fole • fo it is of a deed of feoff- ^* Ro.^AbJ*j 
ment, and letter of attorney, therem to make livery by a man of 3. Com. Dig. 

fane memory^ which is delivered by the attorney, when he is non 3»s. 
comf OS mentis ; yet it is good, becauie it hath relation to the authority 3- B«c. AW.4ao. 
before. — But Anderson faid, it was a good leafe in this cafe ; for 11^**^*^^°** 
it was not his deed until the fecond deliver}^ at which time he ^^j. ^'* ^*^' 
had good right and power to let it. Wherefore, &c. — Sed ad- Shcp. Touch. 

journatur, 3. Co. 35. 7<5- 

Belford againft Foord. Cah %%. 

'T^RESPASS. The cafe was, A prebend of Sarum made a leafe A prebend 
•*■ for feventy years, and the dean and chapter confirm concef n»kesaia»ft 
fionem prad'Uf for fifty-one years, H non ultra \ the fiftv-one years ThJdJ^^r^ 
are now expired: and. Whether this were now a good feafe againft chapter confirm 
the fucceflbr? was the queftion. — Glakvile moved, that iVwas tbt faid dcmift 
good ; for the term is a thing entire, and therefore cannot be ap- ^^ 5' y«« 
portioned by their confirmation. And here they confirm dimif- *«('«» *»«'^'. 
fionem pr<ediaamy which is the whole term, which Ihall not be firmVtion^rhe 
controlled by the l^bfequent words. This confirmation alfo is whole term of 
but a confcnt, and therefore cannot be given conditionally, or in f^vemy yctr«. 
any other manner than the thing itfelf whereto it is annexed, is ^^^^* ♦^i*- 
given. And the difference is betwixt a confent and an intereft ; ^' ^' ^*' *• 
tor he that hath an intereft, may thereto annex a condition or Mcor/47i"!4gf. 
limitation. And if the prebend's fucceflbr be to bring his aftion Co. Lit. 300. 
ofwafte, he ought to count upon a leafe for feventy years, and Bcndi. 238' 
that they had aflented thereto: and 7. Hen, 4. is, that affent be- '* And. 47. 
fore the grant is fufficient.— Anderson. If the leflbr is to bring -^i^^Ab 184. 
wafte, he fhall count of a leafe for feventy years. But after his • ** ^ 
death, if tlic fucceflbr brings wafte, he fhall Ihcvv the confirmation 
and efpecial matter. — Walmslev. The leafe is made good for 
;ill the years ; for all the right and intereft remained in the pre- 
I^Od, Vid the dew VA chapter feav? 9Uljr a CPl^fc^t, which can- 



448 Michaelmas Term, 37. and 38. Eliz. In C B. 

BrrroKD not bc apportioned ; but they ought to aflcnt to all, or to no p?ji; 

Mgaiyfi £^j. their confcnt goes only to the aftion, which is to the making 

^*f* of the leale; and not to the thing aftcd, which is the intercft or 

the Icafc : then when they confcntcd to the making of the kale, 

they had done all which they could do, and had nothing to do 

with the leafc itfclf. But Anderson and the other Justicls 

held ftrongly, that the leafe was not good but for fifty-one years 

only ; for they at their cle<i>ion might confirm for all or for part, 

and the confirmation Ihnll not be taken larger than they liavc 

made it : but if they confirmed the demife, and not fhcwn fcJr what 

«,Li^J!l^,".\wi ^"^c> it fhould be' the entire term. But when thc\' fav for fifty- 
cued again, ana ' - , ^ - 

adjudged that one years, et non ultra j that very well qualifies w^hat is precedent, 

thcconflrma- and it fhall not bc conftrued larger, &c- Wherefore, &c. — Et 

cion went to aD, adjourmtur {a). 

poft. 472*« 

Casb 13. Parker agahtjl Parker. 

How an award T^EBT upon an obligation, conditioned to Hand to the arbi- 
Is to be dei. ^^ tration of J, S. fo as it bc delivered to either of the parties bc- 
livcrwU fore Michaelmas, The defendant pleads, that no part of the arbi- 

trament was delivered unto him before ATuhaelmas. And it was 
thereupon demurred ; bccaufe if it were delivered to any of thcni, 
it fufficcd. — But ALL THE JUSTICES (Anderson mbfmte') hcW, 
that one part of the arbitrament ought to be delivered to each 
W ^^^797- party, fo as he might take notice thereof ; and tliis word either 
Kverwitocach. ^?" ^ expounded as every, — But when Anderson came in 
L c. B, Par-* court, being moved unto him, he doubted thereof; and the matter 
KKRs MSS. was referred again to arbitration {a). 

Case 14. Wormleighton a^ai>jjl Burton, 

Trinity Term, 37. Elix, Roll 2838. 

jurifdiaionof "O EPLEVIN. The drfendant made conufancc as bailiff to Sir 
ihc court leet.^ Xv fj^^j^ Grcville^ for that he liad a leet within his manor of D. 
a. Hawk. ?• C. ^^^ ^^^^ ^^ f^^^ ^ couTt the plaititiff was amerced for putting his 
xi3» >»4» gccfc upon tlic common there; and for that amercement dillraincd. 
—And becaufe it was not Ihcwn that tlie coimnon was within the 
leet; $s alfo, l^ecaufe the Court held, that it was not any article 
inquirable in a leet, nor punilhable there ; it was adjudged with- 
out argument for the plaintiff. 

Cai» 15. Woi-fley and his Son a;^ahijl Charnock. 

^^^.^^ A UDITA QUERELA, to avoid an execution upon a ilatute, 
jM^^-J/u'bViwoj ^ where outlawry in one of the plaintiffs was pleaded. And 
ifouiUwryof thereupon a demurrer in law, whether it might he pleaded in tliat 
one be pleaded, fuit, Avhich is only to be dii'chargcd, and not to recover any matter, 
the other fhail g^^ j^ ^,^^ ^.yj^^^j '^^ 1^^ ^ good -pica ; whereupon the other plaiii- 
M^f^tr!!!!^ tiff prayed f:mnrjns and fcvivancc, fo that lie only might fuc.— And 
Poft. 472. 549. ALL the' Justices, except Walmsley, held, that he might 
635. ^9*. well have it, for that in tliis cafe they only fue to bc difchargcd : 

wherefore the nonfuitof the one (hall not prejudice the other. It is 
^ ^0*1 ^ a. *'^^^ to difcharge their land; in which cafe it is not reafonable tliait 
cjo Ja'c'iis.** an aft of tlie one fhould make the other man's land to bc diarged. 
— But Walmsley doubted thereof: and therefore it was ad- 
journed. Vide 34. Hen. 6. 31. 

Hirt 
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Hart againjl Brewer and Harifon. C411 id, 

IrtHily Termy 36. or 37. EUx. Roll 2042. 

JECTIONE FIRMiE. It was found by a fpccial vcrdia, if houfcsbe 

That one Herjly 26. Hen. 6. dcvifed two houfes in ^-i^/^ro^i dcvifed, and • 
London (being the houfes now in queftion) to the churchwar- wrMMpartof 
IS of 5/. Stephens to thefe ufes, Firft, To find an obtty and 'to their value 
low three Ihillings and four pence annually upon an obit in the ^lf^'\^ ^ 
urch of St. Stephen's. Secondly, To repair the fame houfes. of'^finding'iE? 
lirdly, To bcftow the refidue of the profits about reparations of .a;/, and another 
5 fame church of 5/. Stephen* Sy and to provide ornaments in the part for the 
ne church. But the dcvife was conditional, that if they failed in reparation and 
ding the obit, that then the eftate fhould ceafe, and the land ^3^^'^; J|;^ 
Duld be to the mayor and commonalty of London ; and that only is forfeited 
;y fhould find that obity and repair tlic tenements, and beftow which is given 
I refidue of tlie profits upon London-bridge. And they found the \^ ^^ fuperftl- 
tute of I. Edw. 6. c. 14. ; and that the obit was well maintained ^°"* "'^' 
tliin five years before the ftatute, and derived title to the dcfcn- »• Co. 13. 
nt under tlie queen ; and the fucceflbrs of the churchwardens Jj^® lu.xii. 
ide a Icafe to the plaintiff^: and, Whether thefe houfes were j^u|^^ '^^ 
'en to the queen ? was the queftion. — Daniel moved, that Moor, 165. 
y were ; for the obit is the principal thing why the houfes werje a.Ro.Rep.2of* 



^rifed : and the i^eparation of the houfes and church are but ^.*^* ^*^- * o* 
:eflaries, without which the obit could not be maintained ; but ^' "if)^* 
it had been to make the reparation, or for the ornaments of uich. js'. 



other church, it had been otherwife. Wherefore, &c — But 
-L THE Justices held e contra^ and for the plaintiiF, tlxat the 
fen fhould have no more but that which was appointed for the 
lintenance of tlie obit \ and tl\at flicfhould not have that which 
IS given for the other ufe of reparation and finding ornaments ; 
r although the obit is appointed to be in the church, yet the 
urch is for divers other good purpofcs ; and for thole good 
M tlie church ought to be repaired, and to have ornaments, 
id the letter of the ftatute is plain, that tlic king ihall have that 
ily which is given to fuperftitious ufes. And W almslky faid, 
at tlie cafe ot the town oi fi^akcfieUU where houle and lands were 
/en to give part of tlie profits to ix prieft to fay mafs, and other 
rt of the profits for the reparation of the laid houfe, and other 
rt of the profits to repair certain briogcs, it was adjudged that 
e queen ihould have all but what was given for the reparation of 
2 bridges. And Beaumond fuiu, that he was of counfcl in a 
fe in the queen's bench, where land was given to find a prieft to 
^ mafs, and alio to give part to the poor ; and bccaufe the part to 
given to the poor was iacertain, the queen had all : but there is 
exprcfs difference by the letter of the ftatute between land given, 
rthe maintenance of an obit, and land given for the maintenance 
a prieft. \V hcreforc it was adjudged for the plaintiff, 

Scot jfJ/;.y/Sir"Anth. Mayn* Casi 17, 

\EBT upon an obligr.non, conditioned for the performanCeof u ai-ffbr 
^ covenant in an indenture, wherein Afayn the defendant had covenants to 
: to the plaintiff certain land for twenty-one years, and cove- "^'*^«*"''^ 

Ica'c upon fur- 
der of the old one, and difables himfelf by levying a fine, the conrfition is broken, tlioug!! die Icflcc 
:s not oft'cr to furr<»iclcr. 1^011.479. — a. And. \% SO. $, Co. 20. b. Junes, 314. Moor, 451. 
ph. 109. Bolil. 22. X. Bae. Abr. 4iS« 3. Bac Ahr. 713, i. Bl. Rep. 1 190. Dcugl, 50. 

c&o. £LZZ. PART u G g nanted 
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Scot nantcd with bim, that upon the furrcndcr of that Icafc at any time 
^S'^'lfl during his Icafc, he would make him a new Icafe for fo many 
Sir anth. y^^rs, ^c. The defendant pleaded, that the plaintiff had not fur- 
rendered unto hi in. <kc. The plaintiff Ihews, that the dclendaut 
bad levied a fine of thofe lands fur conufancc de droit come ceo^ l^c. 
to Sir John Savage, And it was thereupon demuncd ; becaufc he 
doth not avcr/tliat he offered to make him a furrcndcr, al- 
though he were not able to accept tliereof, nor to make a ne\T 
Icafc. — But ALL THE CouRT held, that there needed not any ten- 
der to "be made of the furrcndcr, when he hath difabled himfelf to 
accept thereof by his own aft, or to make a neV leafe. WlKtc- 
fore it was adjudged for the plaintiff. And error was afterwards 
brought thcicupon, and the judgment affirmed. 

,Sec%. Sc 9. Will. 3. c. II f. 8. 

Ca%% 18. Buckler a^aifift Harvy. 

>^. being tenant L^JECTIONE FIRMiE. Upon a fpecial verdift the cafe was, 
forUfetinaktsa IL Tenant for life, rcirainder to J Buckkr in tail. Tenant for 
lianiTiiI^^ life, 4ih March, 20. E/iz. makes a leafe for four years ; and aftcr- 
granistbe wards iith April, 20. £//«. grants the rcverfion habendum tenemtnta 

reverfioci for hii pradiffa, from Midfummcr next enfuing, for the life of the grantor: 
own life to C. after y(/i^irmm^ the Icflec for years attorns; the term afterwards 
Ija^iriKM from expires ; the grantee enters ; the grantor levies a fine unto him | 
ncJ^m^w.T^f^^ conujance de droit come ceo, bfc. ; the tenant in tail in remainder , 
grant it void, cntcrs tor the forfeiture, and lets it to the plaintiff, upon whom the 
though the defendant, being the grantee in rcverfion, re-enters, the firft tenant 
IcfTec attorns f^j, jif. bcj^g yet alive. £tjt\ ^c. 

conimcncc- ^^^^ ^^ qucftion was, Whether by tliis grant of the rcverfion 

menc; and if habendum ^htv Mid fummer, znA the attornment made after Afid- 
c. after the Jummcr, the grant l)C good or void t 

expiration of the Secondly, Admitting it to be void, If when the grantee enters, 
il^d^tWi^nt *"^ '^^ being in by dilfcifin, the tenant for life levies a fine to him ' 
and A levies a' A'* conufance de droit come ceo, tsfc, whether tliis be a forfeiture of his 
fine to him, it cftatc or not ? 
U a forfeiture of It was argucd by Heale, /ir f he plaint if, zud by Harris, /fir 

nTr which ''^^ ^Z^^^^'^^- 

thrrenlaindcr- Walmslev, ^/z/Z/rr. A grant of a rcvcrfion, hahendum 2fta 
mln may enter the death of the tenant for life, is good ; for fo is the courfe in fines ; 
l*oft. 5S5. for this limitation is as to tlie having the pofleffion , and not as to 
s.c. a. Co. 55. the having tlie rcverfion, for that is in the grantee prcfcntly ; hot 
Moor, 413. when a icverfion is granted habendum after a day future, he is 
\ An«i. 29. thereby excluded to have the rcverfion until that time, and tlicrc- 
^%. *^ *^** fore ills utterly void; tlXxA xht habendum Ihall not be void, bat 
10, Vin. 378. w here it is not requifitc, as in relcafe of a right, or grant of a 
Hob. 170. 175. term ; but here the habendum is neceflary to fhew the cftatc: but 
5. Co. 94. as to the forfeiture I makefome doubt ; for I know not how there 

KoU.Rcp. 261. ^^j^ 1^^ ^ forfeiture to him who hath not any reveifion ; for by the 
%. Vcnt!Vo4. entry of the grantee, it is difleifin; and all remainders and revcr- 
3. Co. XI. a. fions are taken from tlie parties in whom they were. And, How 
Cro. Jac 660. can one forfeit an cftatc which he hath not ? as here he hath not 
''^*^^.^' who levied the fine. And it hatli been held in this court, by 
»»9«^9- ^^* Lord Dyer and others, tliat if he in remainder for life levies i 
%. Bac. Abr. fine fur conufaticc de droit come cco^ i^c. that it is not any forfeituic; 
4^7. 4^ !• Wood's Con, 81. 501. 573. 

for 
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for it is but as a rcleafe : and therefore 10. Edw, 4. rent cannot be BucrtrR 
refervcd upon fuch a line ; and there is not any book that it (hould ^"^"ft 
be a forfeiture. 

Anderson, Chief Jujiice, It is clear that it is a forfeiture; and 
it is not by reafon of any efloppel, but by reafon of the prejudice 
to him in reverfion : afid although the tenant for life hath but a 
right, yet when he hath levied a fine, he in the remainder might 
enter prefcntly for the forfeiture upon the diflcifor ; but if he had 
releafed by fine, there Ihould not be any forfeiture, but by tliat fine 
levied every one Ihould he concluded, but that he gave a fee by 
tlie fine ; and it is not material, although that he in remainder be a 
llranger thereto : as if a ftranger brings warte againft tenant for life, . 
and lie pleads nul waft e fait ; or if tenant for life prays in aid of a ^ »ms*« •• 
ftranger, he in remanider is a ftranger to thcfc record*? ; yet he fhali 
take advantage in regard of the prejudice to the reveriion. For the 
tirft point I doubt; but I conceive tlie grant to be void ; and that 
he by his entry is a difleifor. 

Beaumond, Jujlice, The grant is void : for if the eftate had 
pailed by the livery, it had been clearly void ; and the fame law is 
here ; for the kahcndum is not void otherwife: but in regard that 
no eftate is limited in the premifes ; and bccaufe the habendum 
limits the "eftate, and all the cftates depend upon that which is 
void, and the grant being void, the grantee by his entry is a diflei- 
for; and yet there ftjall be a forfeiture of the tenant for life, in 
regard he prefumed to give a greater eftate than he had. Where- 
fore, &c. 

Owen, 7///?/Vf, was abfent in tnc dutchy chamber, and it was 
there adjourned. — But afterwards, Pafch, 38. Eli%. upon tliefe rea- 
fons it was adjudged to be a forfeiture, and the entry of him in 
reverfion to be lawful {a), 

(d) This cafe was argued in the queen's bench, upon another fpocial verdi^ and the 
Judges there wei^e of the fame opinion. Poll. 5S6. 

Wcntworth againft Weriiworth. c^" »9» 

p\OWER. The tenant pleads, that he by deed indented grant- A jram of a 
"*^ ed a rent out of that land to the demandant in recompcnce of '^'^^^^ 
her dower, which Ihe accepted, ^cc. The demand.int by replica- !^Ijf"'fr '^^^ 
tion confefles the grant of the rent and her acceptance ; but that in "ndt^hc indent' 
the fame indenture there was a condition, that if the rent IhoulJ turebv void, on 
not be paid within a month, &c. that the rent Ihould ceafc, and non-payment at 
the deed ihould be void; and faith that the rent was not paid, ^^'^'^^/''^'l^^ 
Thereupon the tenant demurred. — Glanvile, /or the tenant ^^^^^^^^"^^ 
argued, that the demandant fhould be barred; for dower is of dower; but if 
common right, and may be affigned in lands, or in rent out of the the demandant 
lands ; and tire condition annexed to that affignmcnt is void ; for ^^^ accepted it, 
fheis \\\ paramount ; as 2 FJw, \, Executor delivers a legacy upon J^"^^^^^* 
condition, the condition is void. It is not (hewn alfo that ftie /hefhaJl be *"* 
demanded the rent ; and then the condition is not broken, — Drew rcitored to her 
/ contra. The condition is well annexed to the grant, and therefore ^'"■^ of dower, 
it is not any bar to her dower ; for it Is not abfolutely, but condi- *l!'^^*' ?*^ *"* 
tionally affigned ; and recompcnce of dower ought to be as abfolutc fndemure as « 
und btncficial as dower itfcif; and it is not like to a jointure x*-*^^ and not 

at an QlHgwmaU* 
Pott. 641 --pjrer, j6,. ^'»y,s5. i. RoHAbr. M4. t^.Ut.si.l». 
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Weftwortk aflurcd upon a condition (as Simons Cafe is), whicb may well te^ 
a^aiuft becauTc tile ftatutc makes it a bar if ibe accept thereof: here alfo 
"WiNTv^oKTH. j^^^^l^^j^ not ?iiv dcpiaiid; bccaufc Ihc is not to defeat an cftatc 



Ci . 4. 2. b. 



n;.rg. Co. Lit. 
34. b. no'.e 

(11). 

Sec Pcarfon v. 
Pcarfon, i. 
Bro'*r.'3 Ch. 



not ?ny Gcpiaud ; bccaulc inc is 
tlicrcin, iior is the iioii -payment tlicrco/ penal. — Walmslxv. 
As tills cafe i> plcadcJ, tiicic is not any aflignment of the rent for 
f hc.dowcr ; and therefore it i< not any bar of dower ; for it i$ 
pleaded, quod ded'u ct :oKilj:t unum ammaUm redd tum^ £fff. ; and 
althougii dcd'tt ct conctjjlt aic ^ood woids in the deed, yet when the 
tenant is to plead it, he is to plead it in apt words, v/z. quU 
olJjgnavlt ; for a gift of rent or land i<; no bar to dower: and to 
thatpurpofc 1 have fcen a cafe in tlie years of Edw. 2. in the book 
at large, where it \va> pleaded, that the fon granted land in dower 
to h'xs/eme ex ftfft^ffif pntris : and ruled that it was not good ; for it 
ought to have been Qp:;?:az'it ; for in pleauing every one ought to 
piead according to law : and as it is here pleaded, the feme may 
liave a writ of annuity upon this giant, which ihe cannot have if 
5t were an aHlgnmciit ; and the word> of the deed being //f^//>, ^c. 
the intent of tiic parties to have it a grant doth thereby appear ; as 
nifo by annexing a condition thereto ; for it is clear that a condi- 
tion cannot be annexed to an artignnicnt of dower; and the tenant 
agiiinft whom it is hath pleaded it as a grant ; and if he hath election 
to ufe ita^' he will (asiii many cafes a man Ihall I:avc), yet he hath 
here made 11 is eleftion to have it as a graiit ; and we may not take 
itorherwifc: and as to the demand, it needed not, when (he is not 
to deilrOY the tilate ; for the condition being, that if the rent be 
net paid, ii ilial! he void, ir i^ \i<:\\vA to tiie heir, for then (he fliall 
be reitortd to her dov.er ; a:*.d tijcrefore the heir Ihall do the iirli 
aft by his tender, a: id therefore it ^^ a^ aJjndgcd in a cafe wherein I 
was of coiinfclin this court: adtviie made of a rent out of !andto 
one. and a dcvife of the hnul irllif to another upon condition to 
pay the rent, thedevifeeof the laiiti ou^Iit to pay the rent without 
dcmrnd in falvatlon of his land. — Blai mond accord, 1 agree 
that an alTignment of land inv dower, or of rent for dower, ought to 
be ahfolute -, for tlie icnr comes in place thereof, and (ball be of the 
fame nature ; and the annexing of a condition to the a^rignmcnt 
of dower is void : but here is not any aifii^nment, but it is a mere 
grant; and tl*cre needs not any demand, bcca jfc t\\Qfeme is not to de- 
feat any eftatc by the non-payment. \\ lierefore, &c. — Owek. The 
j^lcading qind didlt ct cc?7Lr//it is good in fubltancc, but not inform; 
for it ought to have been pleaded ajfignavlt : but although he hath 
not done fo, it is good in law ; for a gift in recompencc of her 
dcwer is anatfignment ; and although it l>e good in form, yet it is 
not material, for that the otlier hath not demurred for this caufe; 
but for the condition it is void, for the reafons before allcdgcd : but 
if it had been good, it ought to have been demanded ; for upon 
the non-payment the fe*r.e is to take the land from the heir, for 
(he (hail be leftored to her writ of dower. Wherefore, &c. 
— But Walmsley and Bkaumond continued tlicir formcropi- 
nion, for it is not form but fubftancc; for the deed ftuill not 
be taken in any other manner than as he pleads it, which is not 
any aingnment: the condition alfo is not annexed to the 
land, but to the grant ; and for the condition broken flic is not to 
have the land, but only to be reftorcd to her aftion to demand her 
4ower \ whcTct'oic x\iwt ix^^cd not any demand.«-*AKDj^iL80]f 

was 
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Dfent, and it was therefore adjourned. — Afterwards, Pafch. wiktwortk 
'z, it was moved again ; and then it was adjudged accordingly againji 
e demandant. WrNTwoRTji. 

Baldwin againft Smith. Ca$z 20. 

trinity Tinn^ 36. Eliz, Roll 1676. 

PLEVIN. The ilfuc was, Whether the land was the free- if a ticvifc be 
old of one ^fw/.^ Upon fpecial verdift it was found, tliat |^^^^®^ " -^• 
ff Archer was felled of this land in fee holden in focage, and 'IZiniT^iJi 
d it to ** Robert Jrcher his fon for life, and after to the right « next weiR 

next heir male of the fjtid Rohnt, und to the heirs males of ** mal •,««;/ 
bodyof fuch a rigutand next heir male of Robert ;*' and found ** '^' ^"^' ""*'* 
;r, that at the time of tJiis devife, Robert had iffue John his utltJta^d 

fon. The devifor died; Robert cntcicd, and infcoffed Kvjit ^^^ZxPi^irrA^ 
warranty ; ^ohn enters ; Kent re-enters after Robertas death ; takes .m citaic 
^ohn re-enters upon him, ^cc. /:/y/upon all this matter,' the ^o' i»^«> and the 
of Kent be lawful or nor, and that John is to be barred ? was •.^'n'*'"^*^ «vtr 

ftlS fontvigtmt, 
ion. . I ''' . . . though he has a 

ft, Whether thisbean eftate tail, or for life only, in Robert? fv^nvinpat 
ondly. Whether this warrantv defcending upon ^^^6/^, being the li tic of -he 
fant(as it was found he was),lhall bind him, becaufc he could devife: ir,the.c. 
Iter during the life of his father ? Ind mtk«T* 

lirdly. The warranty defcending, and the ri^ht of remainder feoffment In fee, 
ig all at one time. Which of them Ihall be preferred ? the remainder 

.EW'./or the c}vozueint, moved, that it is an eftate tail in Robert^ isdcaroycd. 
fe the remainder is limited to his next heir male immediate ; ^"^^' 5'^* 
the cafe 39. AJ^r/e, devife to one et un'i htereJi de corpore^ i^c. 'Co. C6. b. 
akcn to be an eftate tail ; the remainder alfo Ihould otherwifc 9?' '''^* **' "• 
abeyance, which the laAv avoids : if it alfo were not an eftate Hob ViV '^^* 
it is'void ; for the remainder ftiall never be in e[]e during the e. Co. 17! 
:u!ar eftate. — But all the Justicks, Owen ab/ente^hcldf 1. Leon. 2 117. 
Robert the father had but an eftate for life ; for lb are the ^-^^^^ Ab.8^7, 
s plainly ; and the right heir ihall take it as a purchafor. — ^'yT* "^'l* 
JMOND held, that John fliail take it, and the remainder fliaH ^j^,^ 
in him piefently, living the father ; for the remainder is li- 2. sid. 67. 
I ** to tlie right and next heir of tlie father ;" which words s- '^'•If* r9' 
; in a will Ihall be taken according to the intent of the de- ^^'^"' 102. 241, 
, tv'z. to him who was then heir-apparent; for he is, in the 
tionof aplainman, the right and next heir. — But Anderson 
A'almslev againft him in this point, and that this rcmain- 
lould be expeftant : but it was admitted by them, tiiiit this 
inder being depending upon an infant, is ^ood enougii. — 
erson held, that the warranty lliould not bind ; for a vvar- 

fliall not bind a right, but where he who fhould be bound 
by had time to avoid it by his entry : and therefore it wasad-» 
rd in the queen's bench, where land was given to bargn and 
for their lives, the remainder to the next heir male of the 

of the barony the remainder to the baton and feme m tail, 
aron levied a fine with warranty, tliat the fine fhould not ])ar 
icir male, for he had not time to avoid it during the life of :ho 
. — Walmsley held, l;hat this feoffment of itfclf deftroya 
cmainder, fo as it never (hall come in <(fs ; the warranty alfo 
ays the remainder, and it is not like to a former right: and if 
laking of a collateral warranty be a tort^ it is before tlie right 
icd unto him \ »ud therefore the rcm»iii4cr U^v^ v% tsawa Vi«v ^ 



t. Co. 66. b. 
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BALnwtif i^^ardcd as an ancient right. And I have the report of a cafe in 
t^**! i ... ^^^^ court, where Tifcmc tenant for life, the remainder to the right 
heir of die haron<i the haron made a feoffment with warranty, the 
opinion o( Dyn and otl.ers was, that the right heir of the baron 
(hould be bound thereby.— Beaumond. The warranty cannot 
bar, if there be a remainder in expeftancy; becaufe a warranty 
ought always to bind him who hatli right of entry or of aftion : 
and here he hath not aii'y of tlicni in his father's life-time, but the 
feoffment of it fcif dell roved it, becaufe it never came /« ^. Et 
adjournatur. — Afterwards in Tr'm. 38. EIiz.it was adjudged for the 
avowant, that this remainder by this feoffment aiid warranty (a) 
was deftroyedand barred. Fide a. Co, bb, 

(«) See 4. Ann. c. 16. f. 21. 2. Wilf. 322. 

Caji at. Palmer a^air,Jl WoUey. 

London is not ACTION SUR TROVER. — A prcfcription was allcdgcd, 
zmarkuwtft -Tx ^^^j. evcry Ihop in London Ihould be feid to be a market 

CI d ^m^"' °^^^ ^^^ ^^ ^^'^^ ^^^^"^^ ^^^^ ' whi.h the Court upon the firft mo- 

propcrl7pur- ti on conceived to be too general and unreafonable a cuftom.— ] 

chafed. ANDERSON faid, it had been agreed, that if one buys in a Ihop ' 

c. Co. 83. ^'^y ^hing which appertains not to his trade, as to buy plate in a 

Pop. 84. mercer or draper's fnop, it is not a marht overt as to thatpurpofc; 

I. And. 344. fo if the fale be in a back fliop, or in another place not open, na 

^oor, 360. property fhall be changed by luch fale. 

ro.Jac. 68. St« i. Jac. i. c. 21. Stra. 1187. 1. Peer. WUl. 8. 3. Atk.44. 

Case 22. Fox d^ii'inj} Caflync. 

Bntry conge- THROWN LOW, the prothonotary\ (hewed me a record, Trimtt 

able. ** ^ Tam^ 37. Eliz. JKo/I i)7'j. in C B. Fox v. Car/pie^ where upon 

. a fpecial vcrdift the cafe was, That one devifcd land for years to 

y. S. rcddcnd* ct folver.d' 20 %, annuotim at Mich, to % D, and for 

non-payment of that fum the heir entered, fuppo/ing that thofe 

. . words made a condition* and that the condition wrrs broken, :?nd 

^* that he tlierefoie mi^ht enter. And his entry v,as adjudged 

congcable. 

Case i. Stubbings agaiujt Rothcrain. 

Michaelmas Term,, 37. CfJ* 38. Eliz, ^-^ In the Exchequer Chamber. 

Neither </fA# nor t RROR upon a judgment- given in an ojfumffn againft an exc- 
mjfumpfxt'^\\\\\z r. cutor upon a promife ot the teftator's. Where the plaintiff 
ajrainft an exc- (declared, that theteftatorin confideraticm of marriage proinifed to 
promifc*of the P^X ^^ ^^ plaintiff an hundred pounds ; and for not performing 
tertator's in this promile brought theaftion ; and judgment there given for 
confidcration of the plaintiff. And this matter was afligned for error, That the 
marriage. aftion lay not againft an executor. — And all the Justices and 
v^^' T Bations (except Clerk, Baron) held it to be erroneous, for this 
^ "^ ^* caufe. For Anderson faid, the reafon why dcht lies not againft 
4.00.^93. ^j^ executor upon the contraft of the tcftator's, is becaufe the law 
fr.t.^ "^ ^ "*' ^o^h not intend that he is privy thereto, or can have notice there- 
C0Vp.iP4.375. of 5 and he cannot gage his law for fuch a debt Is the teftator might : 
and^hen debt will not lie, it is not fit that this afiion upon a 
bare promife Ihould tic him; for it ftands alluponone reafon ; and 
if thefe adions Ihould be allowable, it would dc very mifchicvous. 
Wherefore the judgment was rcverfcd. — ^/ere^ Whether a re- 
covery iti th\?i 3L&L\uu a^vsATvft. ^w ^^ticvjiot u allowable againft t 

debt 
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debt upon an obligation, if it fhoiild be an Jdminiftration ; for it SruBBiKOi 
would be then mifchievous to creditors: and if it Ihould not be agautjl 
ai\ adminiftration, it would be then mifchievous to executors, ®'^"**^ 
that they Ihould be charged tlierciii, and have not allowance tliereof 
againft other creditors ; for it may be that at the time of the reco- 
very they did not know of other debts. — Note. This Term the 
like judgment was given betwixt Gryggs and Hdhoufc^ in an aftion 
brought againft an admiaiftrator upon a promife of the inteftate's 
to pay monies, &:c. 



Chamberlayn againft Nichols. 



Cais 1. 



ERROR upon a judgment in debt upon an obligation. Th^ The plea of p*y- 
crror afligncd \vr.3, Becaufc the obligation being Single, the *"*"* ^''*****^^ 
defendant pleaded payment without an acqmtianrc \ and ilFue taken lodtbton a 
thereupon, and found for the plaintiiT, aud jn Ignicnt accordingly ; finale bond it 
whereas it is not any plea, and fo the ilTue taken upon a void and bad upon de- 
no plea, and therefore an ill and void trial ; and therefore the Judg- "J*JT^L^"* 
ment thereupon is erroneous. — But all the Justices and Ba- |?^ ^"' 
RONS held, although it were an ill flea (o), upon Which the plain- Anw, 157. xaS*. 
tlfF might have demurred, vet an iffue being taken and found by 159. 367I 440. 
vcrdift, it is holpcn by tnc ftatute ; and the truth is, there was Po<*- 4S6- 45** 
not any payment: wherefore the judgment is ^«cll given according- !?^^^^*^**'' 
ly. And the judgment was affirmedr ^ 

5. Co. 43. a. Cro. jac. 86. 312. Ld. Raym. 90. f .C. Moor,69i« 

(tf) Awmd^ita n not aided by 32. Hen. S. c. 30. i. Com. Di^. 332. 

Philips again It Sackford, j CAi» $.J 

Eafter Term, 36. Ellz. Roll 488. { 

TERROR of a judgment in an ufjlmpfit. Where the plaintiiFde- A promife 10 
-*-* clares, that in confederation the plamtifF would forbear to fcrbcariWj^. 
fuc one Brcd'man for twenty pounds debt which he owed unto "'"'^""^f/ 
him, that he affumed to pay 'the aforefaid twenty pounds before ^^x^'lh^^jit-^ 
Michaelmas ; and alledgcth in fatlo^ tiiat trom the time of the ij/*- but where a 
fumpjity ahjhnuit from fuing him, rt adhnc abftlnct \ and after mn rime«r/jt»if 
ajjumpfit pleaded, and found for him, it was adj udc^ed for the plaintiff. "^"^ ^^^ P*>'" 

The Firft Error artigncd was, Becauie lie^ alledgcth jiot any JXI'ct'hJT/u 
requeft, but gencniily licet fte pins requijitusy Uc, — Scd non alhcatur ; noi ncceff*r> 
for where a time certain is limited for tlic pay merit of any thing, 
he never fhall allcdgc a retiuell before the day ; bat other vvifc it is 
where it is incertain. 

A Second Erorr aflxgncd wa<?, That the confideration that he Port. 561, 
would forbear, &cc. and (hewjth not for what time, is not a fuHi- Ante, 3S7. 
cient confideration ; for it may be, that he forbore but for a quar- *• ^^' ^^'^ 
ter of an hour, or other fmall time: and although it werealledgcd ^Cr*6S3 
quid ahjUnuity it adimc iihjiincty that will not help it. — And of that x. r^ 27. 
point THE Justices doubted ; but the greater part held, that nC 
was not a iufficicnt confideration. Sed adjournatur, — And after- 
wards for this caufe it was refcrfcd. 

Bingham againjl Smeaikwick. Cai£ 4. 

Hilary Term, 37. Eliz. Roll 362. 
TERROR of a judgment in an eje^ione firrmt. \V'herc 5. declares Specal 

of a Icafc ot Jfill. Terbury, 13. JprlU 36. Ellz. of the lands inplttdiof. 
f ueftion for three years. 

G 5 4. ^V% 
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BiKGRAM The defendant faith, that long time before W//. rerbury the 
MiATKwicK. '^^°^ ^^^ ^'^y tiling, one Thomas Chaffyn was thereof fcifed in fee, 
* and 25. Alarchy 24. Elix. let them to John Yerhury for twenty-one 
years ; which lohn Ytrbury^ 3. Aprilyjp.. Eliz. let them to fVUl. 
Terbury for eight years, if one Arthur lerbury Ihould fo long live ; 
that the faid fV, lerbury being fo poflcfled, the reverfion over to 
John t'erburyy that John Terbury^ the 11. July^ 33. Eiix, died in-* 
tcftate ; that adminiftration of all the goods of John Thbury were 
committed by the archbifliop of Canterbury^ becaufc he died pof- 
fcflcd ofdivers goods in divers diocefes within the province of Ctf«- 
terburyy to Henry Blake ; that H^iUiam I'erbury fo being poilefled, 
let, as it is aJIcdged in the declaration ; that afterwards, viz, 
15. Aprily 36. Eliz. Arthur Terbury died ; whereupon tlie defendant, 
as fervant to H^ry Blake^ and by his command, ejcfted him. Et 
hocy Isfc. — The plaintiff replies, confefling the leafe to John Ter- 
bury; but further faithj that the faid JohnlWhuryy y^.Jan. 30. Eliz. 
granted all his intereft to Arthur Terbury, that the faid Arthur Ter- 
^«ry> 3^' J'^^y* 35* ^^'^- d^^ inteftate ; tthat the archbifhop of Can* 
terbury, 27. Aug. 35. Eliz. committed the adminiftration of all the 
goods of Arthur Terbury to the faid William I'erbury, who by force 
thereof entered and made a leafe prout in the declaration, &c. ; and 
traverfes, that the faid John Terbury let it to JVilL 7'crbury for eight 
years, prout in bar.— -Upon this IflTue was joined, and found for the 
plaintiff, and judgment given for him. 

The Error affigned was, That he had traverfed that eftate which 
was an eftate determined, and by him in his replication avoided 
before ; for he in his replication affirms, that the faid John Ter- 
bury, 30. Eliz. \^c. (which is before the leafe alledged to be made 
to Will. Terbury) had granted all his eftate to Arthur Terbury, under 
Poft. ^51, whom he made title; then although afterwards he makes this leafe 
to Will. Terbury, it is not material, fo he hath well avoided it ; then 
the traverfe is idle, and iflue joined upon a vain matter ; and tlien 
the verdift thereupon ill, and the judgment erroneous ; and there- 
fore it is like an ilTue taken upon a colour given in an aftion of 
trefpafs, that if it be tried, yet it is a jeofail, and not remedied by 
the ftatute. 

3ut ALL THE Justices and Barons, except Walmsley, held, 
that although it be an ill traverfe, and an i!l iflue joined (as it is 
agreed by them all that it was), yet being tried, and verdift given, 
it is aided by the ftatute of jeofails, and the judgment tliereupon 
}s well given. 

A SECOND Error af?:gricd was (but that was ore tenus). That 
in the rcplicarion the plaintiff hath r.ot made any good title ; for 
he conveys to himfelf title ns adminiftrator of the goods of Arthur 
Terbury, committed unto him by the archbifhop of Canterbury ; 
and he dotji pot fhew that the archbifhop was ordinary, nor that 
the inteftate had goods in divers diocefes ; and if he had not, tlie 
archbilhop hpd no authority to commit adminiftration ; and then 
he hath not any title, and judgment ought to be given ^ainft 
him. 

But ALL THE JusTicEs,cxccpt Walmsley, held, that in re- 
gard it was in the replication, and but the inducement of a tra- 
verfe, wherein if lie had not made any title at all, but had faid, 
that WilL Tcrlury made^ths; leafe unto him frrui \\x the declara-. 

tiop, 
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lion, and travcrfed, absque hoc tliat J. Terbury let unto hfm Bincnau 
during the life of J. Terbury^ it had been good enough ; wherefore ^r*'V 
the making of an infufficient title in his inducement to the tra- ^meatjcwics. 
vcrfe is not material, efpecially being after verdift found : but 
they held, that fuch manner of pleading had not been good, un- 
lefs he had averred, that he had ailets in divers diocefes ; or that Ant. 6. 
it was within the diocefe of Canterburyy or that he was loci lUlus 
ordinarius ; but for the reafons aforefaid the judgment was good 
enough, and not to be reverfed. 

But it was moved by Coke, /Af^wi'i-^//tfr»^, that the commit- An admimftra- 
ting of adminiftration being by the archbilhop, although he had tion by an aich- 
not goods in divers diocefes, bccaufc it is in his province wherein ^j^^ "^^ 
he hath jurifdiftion, is not void^ but only voidable by fentence ; and i,ona^^tlu&\ 
it is not likbto an adminiftration committed hy another brljiop of to warrant it, 
the goods of a man who died in another diocefc, or who had « void, 
goods in divers diocefes ; and this difference hath been taken ^"*» *83'3*$* 
and agreed in the queen's bench, and therefore the plea is well *^ * 
enough. — But the Justices faid, that it was all one, and that 5* Ca3o. 
tlie adminiftration is void in both cafes, and not avoidable only. ^^^' ^^ 
But yet for the reafons aforefaid, they held that it was not error ; ^^ {^^ ,-^ 
but the judgment was affirmed, flde^o. Hen. t. pi a ^. Plowd.. 277. i.Saik. 39. 
JO. Hen. 7. pi. 8. t^. Co. 30. PccrtWill.41. 

767. 



Hilary 



«58) 



Hilary Term. 

38. Eliz. la the Queen's Bench. 

Sir John Popham, Knt. Chief Jujiice. 

Sir Francis Giwdy, Knt. \ 

John Clench,* Efq. S- Juftices. 

Edward Fenner^ Efq. ^ 

Sir Edward Coke, Knt. Attorney General. 

Sir Thomas Flenaing, Knt. Solicitor General. 



Case t. 



Corbyfon againft Pearfon. 



If iflue be join- f | TRESPASS for the taking of his bcafts, viz. four cows, In a 

cd upon a pre I place called BreachUys^ and chafing and impounding them 

^^Vem^rrTr^"^ without caufc. Thc defendant juftifies, as in his freeliold, 

wouwTrbad, ^^^ damage fcaf ant. The plaintiff by replication (hews, that lie is, 

h wUlbc aided and time whereof, &c. was feifed of a mefluage and twenty acres of 

aftcrrerdia by land in Z). and that he and all whole, &c. have had from time, &c. 

32.f/«.s.c.3o. common for all his hearts levant et couchant upon tlie faid tenements, 

M«i445«455* f^Q \y^ i\y^ place where, every year after the fown corn was 

i.Co.D>g.33t. fevered and carried away until it was re-fown ; and that he there, 

CUbcrt** c. p. j^fjgj. ^jjg ^^^,^ ^^g fevered and, carried away, put in his faid beads 

a?Saund. 3«4. ^^^^ ^^^^ place WHERE, &c. utejido communlajita pntdUia^i^ c, Thc 

' r\ 9ml}^^^ ^^^ taken upon the prefcription, and found for the plaintiff: 

I jiuTAx^ t ^^^ j^^^ moved in arrell of judgment, that the replication was 

not good ; and fo the plaintiff ought not to have judgment, be- 

caufc he faith, that he put in his cattle after the corn levered and 

carried away, and faith not that it was before the land was rc- 

fown i for othcrwife he had no title to common. 

Secondly, Becaufc he avers not that thofe cattle were ih;tf«f 
et couchant upon the land at'orefaid ; for otherwife he cannot ufc 
common with them, nor liath not fufficiently intitled himfelf to 
put them in ; and in proof thereof vouched 10. Edw, 3. pi. 56. and 
the Precedents in the Book of Entries^ " Irifpafsin ComniMy^ 9.& II. 
*-But all THE Justices held, that in regard iflfuc is taken upon 
the prefcription ; although peradventtire the plea is ill, and ought 
to be adjudged againft thc plaintiff, if he had demu rre d therenp on 
for this caufe ; vet it now mall be taken to Be good enough, and to 
be holpen by intendment, when it is faid that he put diem in 
utcndo communla fua pradlna^ tliat it was at fuch a time as the 
common is to be ufed, and with fuch beafis as are there to nfc the 
common. Wherefore, without any great argument, becaufc it 
was after verdidt, and might be welt intended, and {o aided by the 
ftattttes ofjeofails^ it was adjudged for thc plaintiff. 

Seek 
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Serle againft Rolle. Case 2. 

TERROR of a judgment given in the queen's bench upon an af- ^Jf>*^Jn does 

f^^pfi^ againft an executor. And declares, that the teftator, in "<*^^'«againftan 
confidcraiioii of fuch a marriage, airumed to pay to the plaiiuifF!!!!!J*;2'^^V^^ 
twenty pounds. 1 he error alligned was, Bccaute this adtion hes teftator. 
not againft an executor for the iion- performance of tlic tcttator's ^nf«» i2x*454. 
promife^ — And for tliis caufc the judmncut was rcverfed. Vidc reitfra, 

^Wrp. 375. 

Fenner a^atuji Plaiket and Green. Cai« 3. 

MicLuidmas Term, 37. ^ 38. Elix, Roll 290. 

X> ESCOUS. The plaintiff declares, that a rent-charge in fee in in aaion for 
^^ was granted to ih^ feme of the plaintiff, and to Ed, Cojins her f'»^' which prc- 
firft huftnnd; and that Ed. Cojms died, and fhe took the plamtiff J"*^j*^*** f^e- 
to hufband ; and for rent anfar dwante viduitate of \\\sfeme he j^JJ^ ^•^"'J'*"^. 
ciiftrained ; and upon refcous brought this adion. The defcrtdant hufband may 
hereupon demurred in law ; but Ihewcd not any caufe of his de- fue alone, or 
murrcr. But tlic principal caufe (as 1 heard) vvas^ that his yiw^ ^^^y^^'y join. 
was not joined in the aftion ; the diftrcfs being taken for rent due Mcor, 442. 
dumjQlaftiit, — But notwithilanding it was adjudged for the plaintiff ; ^ro. Car. 419, 
for It is a tort done to the ha^on^ for which lie might have an aftion *" '"^** 5^3- 
lolc, or may join his feme therein, bccaufc it arifeth upon a dutv , o./^i-**^' 

1 \ i c 1 \ • ' \ ' \ r\' ' '•BlC.Ao 3C4. 

due unto her betore the coverture ; hut it is at his election. 

Rolls {i^^u'hili Germine. 0x514. 

j^nte, tagi 425. Cufc 34. 
T^HE caf^ being nowmoved a<:ain,G awd^ continued his opinion, An a^^lion of 
that debt lies not againft an executor upon a fimpic C(;ntrad ^^'^t wiii not 
With the teftator, although he acknowlojgcth the contraft, or ad- *'<^ *^y «" attorn 
mits thereof ; but the Court ex ojpao ought to abate the writ, ^'^j^^^^^ '^^ 
But POPH AM and Fknner t contra, — But then there was another cutor iip^n*![*' 
matter moved, that this aftion of debt would not have lain if it comradiofchc 
liad been brought againft the teftator himfelf for part thereof, '•j'tx, fcfta»orf«r j.cO 
for fo much as he expended as folicitor in fuits in the queen's )." 9.^:^**^"^* 
bench ; for thofe arc not allowable by the law, for fuch i^^^ caijtTiH'b, r 
which he expends in fuch bullnefs, and tliercfore no aftion lies Poit. 760.V04. 
for them; but an attorney in fuchcalcs where he is attorney, may , 5^^ . 
lay 9ut fees, and have debt for them (/»). — And of this opinion Moor, 366. 
were PoPHAM, Clench and Gawdy ; but Fenner doubted Cro.jac. 521. 
thereof. — Afterwards, in fufj), 38. £//z. being moved again, they ^'^"- <-'ar. 15^. 
held their opinion, that for thole fees the a£lion lay not; fo the ^°^^^ 375« 
writ was abateablc in all: and therefore they gave rule, that if 
other matter were not fhewn the fourth day in Trinity Term 
following, that judgment Hiould be rcverfed. 

(^) But now by i. Ceo. i, c. 23. f. 10. an attorney may prafiif;; in other courts thao 
that in wliich lie is admitted. 

Wilfon iiga'i/jj Packman. c^$i - 

I/flarjTerm, ^^.^Eliz, Roll ^16. ^' 

ACTION SUR TROVER and converfion of goods. Upon ^j^j^jj^^,^.^ 
•^^ demurrer the cafe was, The ordinary committed adminiltra- rcguarlyp ant- 
tion of the goods of an intcftate to the defendant ; afterwards thecH,thou^io4n 
next of kin fucs a citation in the court chriftian againft the dcfcn- »"»proper pcr- 
dant, to repeal that adminiftration ; and he pendente lite fells [°^', *"** ^^' 

ttpon citation, will auchorife all aCls done, even ftadtntt littf by the firft adiriiniUrator. Ante, jCit 
f oft. 56^. 
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Wilson thofc goods ; and afterwards his adminiftration is repealed, and 

•l"*""!^ adminiflration committed to the plaintiff ; who for this convcr- 

Packmait. £qj^ pendente lite brings this adion. It was moved for the dcfcn- 

R iLAb. ot ^*'^^' ^'^^^ ^^" aftion lies not ; and the adminiftration at the com- 

iico* 18,^1^* "^^" '^^ ^s ^^^^ committed ; and the llatute dotli not alter the 

M00r.396.63e. law in this point, but gives a penahy againft the ordinary, if he 

Salk. 38. commits them not to die next of kin ; and the adminiftrator, 

1. Lev. 90, 55. until adminiftration repealed, hath an abfolute authority to dif- 
Br'owol*<t! P^'^ ^^ ^^^ goods as he pleafes. — Tanfield / contra. The convcr- 
Cro. Car. 6«. &OTi pendente lite in court chriftian is not lawful, but is a tort to 
Styles lo, the plaintiff, and that the fentence ttiere proves ; which is, that 
t»teh. ^7. all tilings attempted or Aont f entente lite HiTll be void ; and the 
*' Wood's^Coo. J"^^^^ ought to have regard to tl^ civil law in riiis point, as in 
J'n. * 27. Hen. 6. *' Gard.'* 1 18. 2. Rich, 2. " ^uare Imfcdii'^ 143. and 

2. Stra. 917, 4. Hen. 7. pi. 13. And by the fentence it appears, that the admi- 
Fitz^. loi. niftration is revoked, as if it never had been ; and upon this reafon 
x.Poerc wiu. j^ jj jj^ Dyer^ 339. where an adminiftrator recoTercd a debt, and 
i^Atk. 18c. afterwards another procured himfelf to be joined in the adminiftra- 
Ld.lUy10.684* ^o*^> ^"^ releafcd tlie debt ; and afteiwards it being revoked, tliis 

releafe was not any bar to tlie execution : and Aficb. 35- k^ 36. 
Eliz. in the common pleas, betwixt fVhlte gnd Caryy thi« very 
point was in queftion; and adjudged that the a^on lay.-^ 
Gawdy. The aftion well lies, for the fentence doth not repeal 
mean afts done by an adnriniftrator, which are for the inteftatc's 
benefit: but forafmucb as thcfe goods were not converted or 
employed for the intcftate*s ufc, it is rcaibnablc that he fhould 
be charged for them.— Popham and Fenner c contra. For the 
adminiftrator hath an abfolute and lawful intereft and power to 
difpofe of the goods until the repeal be made ; and it is not like 
to an appeal upon a fentence, for that makes it as no fentence : 
but the appeal of tlie letters of adminiftration doth not avoid it ah 
initio^ and make a lawful aft tortious ; but rather, in this cafe, the 
pew adminiftrator ftiall Jiave an accompt for the monies received. 
And the words in the fentence arc not to be regarded ; for they arc 
ordinary in all fcntences. So he having the goods lawfully, and 
converting them lawfully, ft^all not anfwcr for them as for a tort 
done. — And Popham here faid, if adminiftration being com- 
mitted, the ordinary commits new adminiftration, it is a repeal of 
U) And, 303. the former w^ithout any fentence of appeal {a) ; and if the firft 
Uwcn, 50. adminiftrator waftc the goods, the debtee (hall have the aftion 
J. Salk. 33. Scd againft him ; and if he pleads that adminiftration is committed 
vide ante, 315. ^^^^^ ^^ j^ay well by his replication maintain it, becaufe he 
ilVd. 409.°** wafted the goods when he was adminiftrator. Wherefore, &c. 
1. PccraWill. Et adjournatur. — But afterwards the adion was difcontinued by the 
4*' plaintiff. 6. Co. 18. 

Caie 6. Curteis againft Savel and three Others. 

If an appellant A PPEAL for the death of her hufl>and. Upon fevcral iflues 
benon-foitcdby €\ pleaded, the plaintiff w^as non-fuited upon a trial againft the 
di7h?^^"S'thI ^^^ ' *"^' Whether thatftiould be a non-fuit againft the reft ? was 
oihc«^*o the ^^c queftion. — And the whole Court held it to be a non-fuit 
•t>peai. againft them all : wherefore, as to the fuit of the party, it was 

Pott. 455. ruled that he fhould be difcharged : but held, that the others who 
^.R6U Ah ju ^'^^ ^^^ ^^^^^* ftiould \i^ ^Lxx^nv-j^^tii vi^Qn til? d^clar^^ign «t ^ 
Dyer, izo. queen's fuit. 
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Afcue againjl HoUingworth^ c^,, 

jfjffr, Pagi 355. Ca/e 14.— C B, Trinity Term, 37. Elix: Roll ^i^Z. 

ERROR of a judgment in the common pleas in debt The cafe A ftatatc ftapit 
was, That Afcue was bound to Holllngworth in a ftatute ftaple J|?^^*/^^^ 
acknowledged before the mayor of Lincoln in 200 1, and -^«^ fu^/,n'obU- 
thereto put his feal, and the feal ufed at Lincoln for one hundred Ration. 
years for that purpofe was alfo put thereto ; but becaufe it was Ante, 355. 
not enfcaled with a feal of two parts, according to the ftatute of ^o^- 474* 54*- 
jf^oH Burnely 13. Edw. I. c. 4. it was ruled in an audita querela be- 
tween the (aid parties, that it was void as a ftatute. Whereupon ^^/^' 
HMngworib brought his SL&ioii of debt thereupon as upon an obli- Gould.*?9o. 
gation : and all this matter being difclofed, and a demurrer joined Moor, 405' 
thereupon, itwasadjudged for the plaintifE. ^/fxr^the defendant there- 1. Hob. 196. 
upon Drought error; and affigncd for error the very point in law, ^* p'*^"'^??/ 
that this was not an obligation, and that debt lies not thereupon ; ** 
and no other caufe was moved for error. — And it was now argued Cowp. 591}. 
by PuDRY for the plaintiff, and by Yelvkrton, jerjeant^ for the i.RoU. 56. 
defendant. — Gawdy held, that debt lies not hereupon as upon an 
obligation ; for when a tiling is void in tlie principal and luperior 
operation thereof (as it hath been adjudged iiere, that it is void as 
a ftatute), it cannot be good in an inferior; as 33. Hen, 8. foL 50. 
a pardon of petit-treafon was no difchargc of murder ; and Blunt 
v» Andrews^ bargain and fale of land and all the woods and under- 
woods, the deed not being enrolled, it cannot enure as a grant of 
the wood : and although the books be, that debt lies upon a fta- 
tute, &c. yet he ought to declare thereof as upon a recqrd, and 
not as upon an obligation (and fo all the prothonotaries atSrmed 
to have been always their courfcj. — Yek^hK^ accord. It is not 
an obligation ; for a non ejlfatium cannot be pleaded in tliis action : 
and although it were fealcd by the conufor, it never was delivered 
by him as his deed ; but he only acknowledged it before the mayor, 
which is not of any cfFeA to make it to be his deed. — Clench. 
There are words obligatory in a ftatute as well as in an obligation ; 
alfo in the end he binds his lands and goods, and the acknowledge- 
ment makes it afterwards to be a ftatute ; lb it is an obligation, 
and more. And pojito^ that he had fealcd and delivered it as his 
deed, and had not acknowledged it, it is no qucllion but it had 
been a good obligation ; and altliough pcradventure it had been 
a good ftatute, debt had not lain thereupon as upon an obli- 
gation, but as upon a record ; yet now when it never was any 
ftatute, he Conceived it might well be fucd as an obligation. ^*^ Adjudged 
Wherefore (Popham ahfcnte) adjournatur {a) . p«^.494-«4- 

Sec 23. Hen. 8. c. 6. and 27. Eliz. C. 4. 

Haddon a^ahifl Arrowfmith. 
Xp JECTIONE FIRM^. Opon a fpecial verdift the cafe was, The \^i^J^^^' 
-■-^ queen being lady of the manor oi IVinterboure grants licence {fc'cnce to make 
by her fteward to a copy-holder for life within the manor, to aicafcforthirp 
make a leafe for three years, if he livefo long. He lets the land to ye»", ifbciiv 
the plaintiff for three years abfolntely, who upon ejeftment by a-^* /<«r,and he 
ftranger brought this aftion. — Stephens for the defendant argued, forThri y«^» 
tliat this leafe was not according to his licence, and therefore it is abfoiuuiy^ 
not warranted thereby ; for an authority ought precifely to be pur- yet the infc it 
fued, and then an ejeflione firma in this cafe lies not : for although 8*^' *^ ***• 
it hath been here adjudged, that,leflcc for years of a copyhold l^'^j^^ll- 

*hit a copyholder imjt rouft purfue a licence ftridly. Ante^ -^c^v ^V» ^^^-V*^^ ^V VSV^"v^*"V'^"\ 
7#5. /. /toU. Abr. 331. Cro.Ji.c.437. Owvn, -jv W«>t, \% v ^«^" '^'^S* v^^-"*-^* ^^fck^'x^ 
^14* C#w7>. a5. DQ^f^. 53, 192. 565. I . T . Kcp, "70^. i.n: .^^^% ^^v . "^^^ •(^^-^ 
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Hadoon' which IS made without licence of the lord hcing a common per* 
fl^rtm/i foil might maintain ail cjedtionc firnicc^ hccaufc he is leflee, agavnil 
Aeiowsmith. all but the lord, yet when the cjucen is figniorefs it is othcrwifc ; 
for tlie copyholder cannot difleife the queen ; wherefore it cannot 
be a good leafe ; for nothing pafled from the copyholder to the 
leflee. — Atkinson ? contra. For tlicfc words, •* if he live fo 
** long," arc but to Ihew how long the leafe is to continue, which 
is no more tlian what tlie law appoints, and therefore good enough. 
Wherefore, &c. — Of that opinion was all the Court ; for the 
limitation, that he fhall make, a leafe for three years, if he fo long 
Jive, arc but words of furplufagc, and no more than the Jaw 
faith ; and then the words of the party, *' if he live fo long,'* if 
they had been in the Icafc, had been vain. The difference in this 
cafe will be betwixt a copyholder in fee and a copyholder for life; 
for if fuel) licence had been granted to a copyholder in fee, and he 
had granted it for three years abfolutely, tliat had n^t been war- 
ranted by the licence ; for the intent was to give him licence, but 
jiot to hurt the heir; and without thefe words in the leafe, the 
leafc is good, and ihall bind the heir : but it is othcrwife of a 
copyholder for lite ; for the law without thcfe words determines 
the leafe by his death. — Gawdy faid, admitt^ing it to be not war- 
ranted by the licence, yet the leflee may well maintain this a&ion ; 
for there is not any difference betwixt a leafe made by a copy- 
holder where the queen is figniorefs of tlie manor, and where a 
common perfon ; ror in both cafes the leafe is good betwixt the 
Icflbr and leflee, and againft all ftrangers. .^i/a^ Fenner conaffit, 
but Clench denied, and Poph am fpake not to that point. — And 
Fenner faid, that a lord cannot limit a condition in his licence; 
for lie gives nothing, but only difpcnfeth with the forfeiture, and 
all tlie eftate pafleth from the copyliolder; wherefore he could not 
annex thereto a condrtion, no more than the heir might artign 
dower upon condition, or an executor deliver a legacy condition- 
allv : and Poph am thereto agreed. But here this is not a con- 
dition, but a limitation of the eftate, which he mt^ht well limit. 
But in the principal point they all agreed. Wherefore it was ad- 
judged for tlie plaintiff. 

Smith agatnft Freeman. 
'P^'KROR upon a judgment in wafte. The writ recites tlie fta- 
-'-' tute, <\md ttuflus fotiat vaftum vendltloncm ftu dtftriifiofitm^ 
where it (hould be dcjUutiionem. And it was prayed that it might 
be amended, for it is but the default of the clerk. — And it was held 
by ALL THE Court, that it could not be amended, becaufc it is in 
the oiiginal writ. 5. Co, 45. 
Ld. Ray. 1 515. Stra. ,787. Cowp. 229. Dougl. 194, 1, Term Rep. 735. 237. 

Green agalnji Wilcoks. 

Michaelmas Term, 37. i^ 3S. Eliz. R§Il ^^2. 
TnEBT againft an executor. The defendant pleads, that hang-* 
•^ ing this aftion J. S. brought another aftion of debt for an 
irS^ndmg lj^^»<^red pounds, true debt of the teftator's, which adion he had 
an aftion by confcffed ; and tliat he had riens inter maynes befide to fatisfy tliat 
anothcrj and on judgment. The plaintiff, protejiando thatit was not a true debt, for 
this judgment replication faith, that this recovery was by cfkvin to defeat him of 
'^iliiv^ cannot ^**^ a^^J^"* And it was thereupon demurred in law, becaufc he 
*'**"' " ought to anfwer thereto, if it be a true debt ; and if fo, it cannot 
be recovered by covhu and fo the cfn;in is not iffuabk.— But ALI. 
r«l for a jufl dibi. Scd v\dc atvtt, 4^\. 1. Lutwyche, 662. Dr. it SU 77. MooTi^ 



Ante, 451. 



Casi. 9, 
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Ante, 119. 

5. Co. 45. a. 
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THE Court held, that the replication was good enough ; for if CuFrw 
the recovery be not by covln^ the plaintiff is barrable, and there- «r^V 
fore it is the principal matter to be anfwered ; and the conufance Wilcujki. 
of the aftion is not material, v. 4 . wlitther it be a true debt, and 
an adion truly purfued; and a recovery may be covinousy although 
it be upon a true obligation. As Mich, 36. Cf 37. Eliz. in Sarah de. 
BatihaulCi Cafe in this court, where the tcftator was obliged in an 
obligation (with an intent to defraud creditors) to pay a thoufand 
pounds ; the obligee brings debt thereupon in JVindfor court againft 
the executrix, and recovered ; and it was pleaded \\\ bar here ; and 
the iffue was, Whether the recovery were by covin by rule of the 
Court? and found againft the defendant; yet there it was a true 
debt, and judgment given accordingly. So here: wherefore, &c. 
And the Court moved the parties, that the defendant Ihould 
pay cofts and waive the demurrer. — And afterwards upon a mo- 
tion it was adjudged for the plainrifF, and error thereof brought, 
and revcrfcd for the matter in law ; for it cannot be a covIkous re- 
covery if tlie debt be true, and the covift allcdged is not nviterial. 

Sir Henry Knevett againft Pooland Hawkins anclTwoOthers. casf. h. 

trinity Term, ^6, £iiz. Roll ^16. 
'T^RESPASS, quare claufum frcgit^ and his corn there growing, Aliemceinbw 
-*• cut and carried away. Upon not guilty pleaded, a fpecial mml be i>ic:idtd, 
verdid was found; and thereupon the cafe was, ** Tenant *?** *^'^^.** 
** for hfe, remainder for life : the tenant for life makes a Itafc for Jgn^*"^^'" 
*• years to Hawkins^ who is oufted by a ftranger, who commits a 
** dilfeifin. The diffeifor makes a leafe for years ; his Icflfcc fows 
** the land. The tenant for life dies. He in remainder (the corn 
** not being fevered) and the tirft tenant for years of the tenant for 
** life, the dillcifor and his lelTce for years enter, and cut and 
" carry away the corn. The tenant for life in remainder brincrs 
•* trefpafs. Et fi^ i^c. And found damages fevtrally for entering 
" into the land, and for tlie corn carried away.** — As to the en- 
tering into the land, it was held clcnrly, that the verdicl is againft 
the defendant ; for although fome of them had title to have the 
corn, and the others in aid of him might come and enter upon 
the land to carry the corn away, yet that is by liberty in law, which 
ought to have l)een pleaded, and cannot be given in evidence, nor 
fhall be holpcn upon the verdift. And the wmoi^e Coriir 
was clearly of that opinion. Wherefore as to that the plain^iff 
Ihould have judgment. 

As to the corn, Tanfield, /(/r the plaintiff argued, that they if the Icffcc of ^ 
appertained to him in remainder, and not to the lellce for years of tenant for lift bo 
the tenant for life; nor to the dilFcifor nor his lefTce. i. To **"^'='^*^» •'•"<* 
Havckinny the firft leflec, they apyertaincd not, bccaufe tliey did not ^^^^^^'^^^^^^^^ 
fow them at his own coft, nor was in poflelfion of the land at the Jod and°u»cn* 
time of his eftate determined; and the fole rcafon why a leflce the tenant for 
whofe eftate is determinable upon an uncertainty fhall have the em- j'** <*»«» »nd '^e 
blements, is, becaufc as they arife out of his labour and cofts, the law '" romainderen. 
gives him that privilege after the determination of his eftate ; which ^hltc^J^*** 
is the rcafon given in Brokc^ ^^ EmhlementSy* pla. ultimo ; but if he were tmbiimu».ti^ hut 
not at the coft and labour to fow it, he Ihall not have the corn, the leircc of the 
but he who fliould have the land (hall have the corn ; for quicquid '*°*"^ ^°*' ^'J*^- 
plantatur foloy folo credit \ and therefore if a man fow land, and ^^^•^'•^^' 
S. C. 5.00.85, a« Dyer, 31. Co. Jit. 15. Winch. 51. Godb. 159. i. Com. Dig. 599. 3. WiJC 
171, DougL 283. 
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Km TtTT leti :t for life* and the kilee for life din before Che rant be fererafc 
*B«^^H hi> executor ihail not have chenif but he in reverfion ; bat if he 
\^t^-/f :wo i*^^f^^i fowcd the land and died, it were o'henrifc. So if tenant 
Gfhm.' f^^f ^rfe fows the l^nd, zrtd gnriis ^ver lA: crate, the granse dies 
^j. before rhe com fevered, hii execuior ihall not hare the com: 

i.^LOLAbr. ^''»ch cafc^ Gawdy and PorHAiS agreed. So Mi-b, 29. tf 
7*7. * TO. £/iZ. there »a5 a cafe ;n tLis cocrr. where a man fomd his 

land, and deviled hr* larids ror .ire. rtmii-idcr in tee ; tenant for 
life dies, the corn not I'r.ereJ ; the ';-cft:on was. Whether the 
cxccjtoror he in reniainder thould have itr and li^Id that he in 
remainder ; which cafe they all agreed : 11^^:1 h^re this rcafon is 
firong againft the firit leiice that he ihouli not have it. But if he 
had entered, living the ter.ant for life, a:.d Ind conrinced his pof- 
fedion until his death, it had been o:her\Tif= ; for then it Ihall be 
condrued, as if he always had continued in polltilion. and had 
fown it himfelf ; but when he did not enter, it was his foI!v and 
his iache: to prejudice himfelf: and the diifcifor nor his lei&etor 
years fhall not have tliem ; for their eftate is uncertainly detcr- 
miriaSIe by their own Urt^ which the law will ne\er regard, nor 
gi\e any privilege thereto. Wherefore, &c. — But all the Jus- 
tick* fahftnti ClexcH; refolvcd to the contrary, that the com 
appertained to Ha'jukin:^ the firft IciTee of the tenant for life; for 
he having right to it at the time of the death of the tenant for hfc, 
the law Ihail prefcrvc his title and right as if he had entered. For 
f.^KcD. Abr. (j^^.j^.^. f^ijj^ :f j,^ k^j entered in the life of the tenant for life, it 
'* 15 clear tiiat he fliould ha\e had tlie corn. Now when he could not 

enter, tl;.: iav.- Vippilci ii^; entry: as 19. Hen. 6. 28. •• Ttnent fur 
autre /".<:" is ciiTjifcd ; he fiiali not have trefpafs for the mean pro- 
fits until the re-entry ; but if cejly que vie dies, fo as he cannot re- 
enter, the law (hal! give iiini the action without re-entry. Then 
leflle for yc*r5 having right to have them in the life of the tenant 
for life, it is not reafon it ihouid be taken from him by the un- 
ccruinty of the death of the tenant for life; wherefore he in the 
remainder hath nc right to have them ; wherefore he Ihould not 
have his aftion agiinil the defendant : and it was therefore held; 
that the plaintiiFhad no caufe to recover. — And aftci wards Pajch, 
38. E'.iz. their opinion being again delivered openly in court, it 
was commanded that judgment fhould be entered for the defen- 
dant, if otiicr caufes were not fhewn to the contrary by the laft 
day of th:; Term; and it was adjudged accordingly. 5 Co. 85. 

Caii 12. Penryn againji Corbet. 

Trinity Term^ 37. Elix. Roll 504. 
In an »r»peal of A PPE AL of murder, of the death of his brother. It was tried 
murder, the jury /I hy ^.^ ^.^;^^ j^ London \ and all the Juflices of the king's 
J|^7^*^;^"j^'^^;^ bench fat upon it in the Guildhall in London. The jury found 
find not "gcilty him not guilty of the murder, but guilty of homicide: and this 
generally, or bv advice of the Court they might well do ; and they might 
guilty of if thev would (if thcy thought him not guilty of the murder) have 

jlTd^i^rJ 'alir- ^^^"° ^^^ "^^ g'jilty generally, and not have fpokcn of the 
dia forThc ^^' homicide; and it is at their ele^ion in this cafe how they will 
crovm, andnot give their vcrdi ft. Afterwards this matter was moved m court, 
for the pany. Whether this verdift was well found, and fhould be a conviftion 
it may be par- fo^ the homicide ?-PoPH AM faid, that it was fo ruled by the 

doncd, but the ' 

appellant cannot enter 1 nonfult, though be may a rttraxit, Anttf 276.460. P9(U 63a* MMr»407» 
No-/ W. Latch, .75. 5. Co. 50, 
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idvice of all the Jufticcs oi England \\\ StoweFs Cafe. Fide the Cafe Pikrtw 
%f fVrott and fVi^s^ where the jury found him hot guilty gene- ^gain^ 
rally, and would not find him guilty of the homicide, although ^®**^''* 
the evidence was pregnant, that he was guilty thereof ; yet it was 
good by the advice of all the Juftices of both benches. The 
defendant then pleaded the queen's pardon, and prayed to have it 
allowed : and a precedent was fhcwn, Pafch. 8. Eliz. Ret. 33. 
Afu/grave's Cafe^ where the defendant pleaded the aueen's parcfon 
in this very cafe, and it was allowed ; although in 9. Eliz. Dyir^ 26 1 . 
there was a quere thereof. — But Popham faid, it was a ftrong 
precedent ; for it is hard the queen fhould pardon that which is 
the fuit of the party; and there is no queftion if it had bt^en an 
appeal of homicide, as it well might, the queen could not have 
f»rdoned it: whereto Coke, /A^ ^«^^Vj^/ror«^^;', of counfel with 
the defendant, agreed ; for it is meiely the fuit of the party. But 
here the fuit of the party is an appeal of -murder, and that wherein 
he is found guilty is not for the party, but for the queen ; where- 
fore the Court would advife thereof until the next Term. — After- 
wards, Pafch. 38. Eliz. the plaintiff being compounded with, 
would have been nonfuited. And the Court doubted whether it 
might be allowed, being after a general vcrdidl, although it were 
in another Term. It was tlien prayed that a retraxit might be en- 
tered thereof, And therein al(o the Court doubted whether it 
might be {a) ; but they would advife. 

(a) Soc 2. Hen. 4« c. 7. 2. Hawk. 267. 

Wilkinfon^s Cafe. Caip 13. 

TTTILKINSON by colour of a writ de vi laira removenda The Court vr.xf 
^^ awarded out ot the chancery, returnable in this court, was iwaH reftitu. 
put out of poffcilion bv the IherifF, and the polfoirion by that ^'^^ "^^^^ T^" 
means gotten by his advcrfary. — And this being fuggeftcd to the [ourlbiy ob- 
Court by affidavit, reftitution was awarded : and to that purpofe tained. 
a precedent was Ihewn, 35. Eliz. kot. 66. between Erksnfall and 
Talmery for the parfonage offPilfcrtcn in the county of Cambridge: ^^r, 46*. 
in fuch cafe, uponfuch a fqggeftion, rellitution was awarded. 

Walrer againft Dawes. Ca« 14. 

Trinity Term, 37. Eliz. Roll 458. 

ASSUMPSIT as executor to Robert ffulfcr his father. For that a juds^eof ar. 
whercas the faid fruiter, the tellator, was Juflice of affife in the f»fe cannot pre- 




appoint an officer called the clerk of his fine'5, who hath theingrof- ^.^^^ |,|j f,^^ 
fmg of all fines within the faid circuit, and haJ 5s. for the ingrof- witS>Ui the cir- 
fing of them; the defendant, in confiJeration th:it the tefhtor cuitof whicU 
would appoint him to that office, afTiinicU to pay unto him twenty !)•",„ i'J^ion' u"' 
\W2lvk% per ufMum.quamdiu he fhouki excrcife it ; and that the teftator \^ muftbriricd* 
appointed him to that office; and that he executsrd it for tliree where the oftica 
Years ; and for non-piiyraent of thefc t^venty marks per annuniy for i« cxrrdfw*. 
the three years, he brought the aftion. The defendant P-cads, *;^°J|-^^-59f* 
that he did' not cxercifc that office: and Iffuc being; joined there- j^^^, 4-2? 
upon, and tried by Vivifne oi D. in the county of Pvorcefler, where cowp. 4f^* 
the action was brought, and found for the plamtifF, this matter was 
alledgcd in arreft of judgment j li^caufe tnis office by intcndmrnt 
CKO. £LU. f Ai^T I. H h l^ 
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Waltfi is to be cxcrcifcd in the counties in fFales; and then the trial 
^wjM ought to have been in the county of Hereford^ being the county 
next adjoining, and not in the county of tvorceftcr. — And of that 
opinion was the whole Court ; for although the office might 
be exercifcd in any place by ingroffing the fines in any place ; yet it 
ftiall not be fp intended to be out of the circuit, unlefs it be ex- 
preflly (hewn. They alfo held, that this was not any office, and 
therefore the appointing him to be his clerk of the fines is not any 
confidcr^tion to pfiaintain tliis a£tion. Wherefore without farther 
argument it was adjudged for the defendant, abfente Gawdy. 

fcAsi 15. Wytham againft Waterhoufe. 

Ahu(bafidit A LEASE for years was granted to the defendant to the ufe of 
not inticied to '** the grantor's fifter, whom he afterwards fliould marry ; and 
toT^S"^ he married her accordingly, and then died. TYktfeme takes the plai>X* 
f«/!v'forthc ^*ff^o hufb^d, and afterwards Ihe died. The defendant takes 
nfc of his wife, adminiftration of the plaintiff's wife'i goods. The plaintiff fued 
1 Roi. 346. the defendant in chancery to have tliis Term.— And it was there dc- 
Co.Ut. 351. a. creed, by the advice of all the Justices oi England ^ that nei- 
ther tl)e term nor the ufe thereof appert^ned to the plaintiff. 

Case 1$ Corbct agaifift Cook. 

^iichaeimoj T^m^ 37. tsf 38. £//«. Roll Sot ^ 

Ifaflieriff TNEBT upon an obligation conditioned, that if he appeared at 

uke bond for LJ fyeflmtnftcr i\xc\i a day, to anfwer, &c. that then, 6cc. (thi$ 

IS^^^J^^^^ ^*s a flierilrs bond). The defendant pleaded, that before the day 

tijcivrnbe of the return of the writ, tlie Term was adjourned to He}tfoid\ 

adjourned to and th?it there he appeared ; and tlicrcupon the plaintiff demurred. 

Iitrif^rd, yt\ ^^\i ^jjg firft moved, Whether this plea were good, the obligatior 

ths defendant \^^^„ taken (asbv intendment it might be) after the adjournment of 
mult appear .0 \ % t 1 *^r • . . n 

V9heftibt the term, whether he ought not to appear at fyejtminjtcr or at 

fonri is h.id Hertford? But it was held, that the obligation ftiall alwa\'s relate, 

•ut of which to the day and place comprifcd in the writ ; for that mall no*^ 

ilf^T"^ *^"*'' have regard to the adjournment : and yet if the Term be adjourned 

t^uCwn. h^ ought to appear m the queen's tench, or otherwife he (hall 

Pig. 233. ' forfeit his bond ; as 9. Edw. 4. is ; and fo are divers precedents. 

Appearance Secondly» It was moved, that the plea was not good ; bccaufehe 

inuft be doth not conclude, /rfli/f patet de jccordo\ foralthough he apjpcareth, 

tntered* yet if his appearance be not entered upon record, he forfeits his 

obligation, and he ought to conclude fo ; otherwife the plaintiff 

cannot have an anfwer thereto, to fay nul tlcl record, — Ai^d of that; 

opinion was ail the Court. 

Caii 17, Neftor an4 Sharp, Executors of Thrower, againft Gennet. 

Trinity Term^ 37. £/;«. Rcll 1 73. 
A caption upon PROHIBITION againft Gcrmn and others, wardens of the comr 
•^c-tpiaiutimg^. X pany of tallow-chandlers in London ; furinifing, that the c!e- 
',"* sl^fi'** fcndantsfued ihcm in the court chriftian for a legacy ofaool.giveu 
wrs aftc/the to them by the teftator of the plaintiff; and tjiat they there plcad- 
tffu is I pt ed that their teftatpr was keeper of LuHgau^ and was polTtfled of 
ley;4i ; ^r6 it \% goods tp tlic valuc of ^2ol. and 110 fnor^ J and was obliged in ar\ 
no efcat^, 1^9' obligation of icopl. to spencer avd Aiaffnm^ Iheriffs of London^ that 
fuflt?*^thf prifo- hc.lhould fafely keep the prifoneis committed to his charge ; and 
ner to be at Uric. AnlCjida. iSS, a;?' t*9it.7g6.r-J5, V,OTrtn,72, S.p,CouW.i4i, 8,C.Moor,4iv 

jhoul4 
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Tavc the fhcrifFs karralefs from all cfcapcs, &c. and fhcws Ni cto* 
J Helms Wdis taken upon 2l c/jpias utiagatum s*:r judgment ^"*^ 

, and efctpcd ; and debt was brought upon this cfcapc ^"*,*v 
the Iheriffs of London^ and judgment againft them ; and fo GtlTilx. 
igation forfeited ; fo there was riens inter maynes more than 
y this obligation; and bccaufc the ecclefiaftical court would ,.roII. >\br. 
w of this plea, a prohibition was fucd. It was thereupon S95. 92S. 
id. — Atkinson, fcr the dtfetidant, prayed a confultation ; 5. Co. ^8. b. 

plea is not any plea ; and therefore the court chrillian ^9- *>• 
s to take notice of our law ought not to allow it ; for the ^l^/"'^'^^*^ 
It in debt was 20. Ellz. and the capias utiagatum whereupon a/Bum/ise. 
taken was 25. Ellz. fo as the plaintiff could notgtakc bene- i.Saik. 275. 
of; for he was not in execution for him ; as one taken » Saik. 700. 
>/<2j pro fine after the year and day, is not in execution f!*^*'V ^*^\ 
plaintiff; as i. Hen, 7. pL 19. 36. Hen, 6. pi, 24.; quod jI^m^'.^o? 
t[fum PER Curiam : and then the obligation is not for* 1. Ld. Raym. 
ibr it is not any efcape; and therefore an adion lieth not 771- 775* 
:he iheriffs ; and if it be not any forfeiture, it is plain that i-Bi.Kcp.846. 
acy Ihall be firft paid. But the legatary by the civil law S-^^-^^s-*?' 
inter into bond to make rcftitution, if the obligation Ihould 
ds be recovered, fo there is not anv inconvenience to any. 
that the counfcl on the other fide, and the whole 
(except Fenner) agreed, that this is no pka unlcfs the ob- 
is forfeited ; but Fewner faidhedoubtcci thereof. — Coke. 
fference is, when the obligation is for the payment of a 
im at a day X.o come, it mall be a good plea againft the 
before the aay, for it is a duty mainte.uint v;hich is in the 
m ; as 9. Edvi\ 4. pi, 12. is. But othcrwiic it is where a 
or obligation is for the performance of covenants, or tq 
lateral thing ; there until it be forfeited, it is not any pica 
a legatee, for peradventure it never fhall be forfeited, and 
'nperpetuNm\nnd by fuch means no will Ihould be perform- 
\NFIELD. 'I'hc obligation is clearly forfeited ; for thecon- 
, that he fhall not kifferanvprifoncr committed to his prifon 
)c, and to fave the fherifrs indemnified from all efcape s, 
it is in the conjunftive: and then although the prifoncr 
in execution, fo as no aftion of debt lies' for the efcape, 
g taken by the capias utlagatum^ the fuffcring him to efcape 
ich of the bond. — Coke. It appears ,by the record, that 
as utlagatum was awarded 25. El'i'z, and was returnable 
;. fo merely void, for every capias ought lo be returnable 
ling Term, for the mifchief which otherwife might befal 
Dncr to be kept always in prifon, as appears ii,H€n,'^. />/.i6. 
4. />/. J.. Dycr^ 175. and then he was never lawfully iiis 
•, and might well let him at large. — Fennt er conceived that 
iken by proccfs, he miglit not difpurc whether the proccf^ • 
fully or well awarded, but he ought by reaion thereof to 
im ; and the fitffcring him to go at large is a forfeiture of 
d. But ALL THE OTHER Justices to the contrary; for al- 
perad venture this arrcfting by force of this proccfs is ex- 
in falfe imprifonment by the flieiiff, 14. ticn, 8. fL i5. 
Hen, 4. pi, 36. yet clearly it is no lawful imprifonment: 
the benefit or prejudice of a ftranger, he fliall never be 
>c a prifoner ; and the gaoler's fuffcring him to go at large 
1 ; and tlie obligation \% not foipfeitcd ibtreby. Wbercfort 
■tion was awarded. 
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Caie i«. Bowyer's Cafe. 

Hilary Term, vj. Eisz. Roll yzo. 
On a juftifica. TERROR Upon » judgment given in an aaion on the c 
'te"J#w? rotft ^^^^ fuppofed to be fpokcn at Bridgnorth^ in the co^ 
bT whac the ^^l^p- Thc defendant pleads, th^ he fpake them as a witnci 
juftificaiionii his oath, upon an iffuc tried at Chard^ in thc cqunty of 5 
pleaded. The plaintiff replies defon tort dtmefne^ lie, and thercupor 

Ante, a6i. tried Dv a vtrdre of Bridgnorth : and error thereof affigned, 
CouM. 188. it ougm to have been by a vifne of Chard^ where the juftil 
Moof, 410. arofe. — ^And it was held clearly to be a mif-trial, and not a 
». Hawk. 449. ijj^ ftatute of jeofiiils. Wherefore thc judgment was rcver; 

Vide ai. Jac, i. c. 13. and 16. & 17. Car. 2. c. S. 

CAti 19. Nevell againft Sydenham. 

An immaterial XTALORE MARTTAGII, againft John Sydenham and A 

aHeg'.ti.>n need ^ wi/3r, daughter and hcir of Bttri/tf«ia. And declares, T 

jfioi Ketrayerfod. f^y Bueklond held of thc quccn by knight^ s fervice in eapite, ai 

SlItCTi:" of the ^^^y *^" daughter and heir being within 14 years of age ; a 

feudal tenuKs, ^^i office was found, and the queen feifed the ward, and gn 

aiARRiAC^ be- to Edward Nevellhis fatlier, who died poflefled, and made 1 

longed to the cxecutor ; whcrebv he was pofleffed, and tendered a con^ 

lorddemcroJHri, p^arrJagc to ihc laid Mary when fhc was within age, v 

TrdcTV *"^ Badger^ and that (he rcful'cd. Wherefore, &c. — The del 

Ante, 335. travcrfcth the tender ; and it was thereupon demurred. — A 

Co L:t t2. gument by the Serjeants^ the Juftices delivered tlicir opini 

5. Co! 126.' b. vcrally. — Owen and Beaumond held, that the plaintiff 

e. Co. 70. b. recover, becaufe the marriage appertaineth to thc loi d de mi 

Cro. jac. 66. without any tender, and that there needed not any tcndc 

Pcugl. 668. alledged ; and wljcn it is alledgcd, it is not material, for 

never be traverfablc : and that there needed not any tende 

relied upon the Jiatute of Meriony that thc marriage belongs 

loid de mcrojure^ whether Ihc will marry herfclt or not ; fo 

lord hath elcftion to have the marriage, or the value of th 

riagc ; and it is quaJi?L fervice due to the lord by reafon of 

nure, which is due of itfeif without any other aft to be d 

thc lord, as well as his relief or other duty. The differen< 

always been betwixt thc double value demanded ^nd thc 

value : in the firft, there ought to be a tender of neceffity, \ 

he is to have thc penalty upon the heir's rcfufal ; but in th 

not : it would alio be miichievous to lords, if they fhou 

have it without tender ; for it may be thc heir might he 5 

or bcvond fea at ilic death of his anccftor, and always afte 

full age, or a clofc prifoner by thc queen's command, fo as t] 

by no poflibility can make a tender ; wherefore being a di; 

unto him, '\% is reafon he Ihould have it without a tcndc! 

' theref<^re the traverfc is not good, 2,ni the plaintiff ought t< 

vcr.— WAi.MSLtV and AvDF.KsoN very llrong to the coi 

that there ought of neceffity to he a render, and that it is w< 

Tcrfalne ; for ahliough the lord is to have thc marriage of tl 

merojure (as the llaturc is^ it is true: hvX there he ought to 

aft to have it {vi%. to make tender of marriage) ; for without 

the he'»r caivoot make a refufal : r.nd it is not reafon tl 

'{l\Q\Ui[ pay for the value of his marriage, wliQre pcradvent 

would uillingly hnve accepted thereof, if it had been oStro 

And here ovgl.t two things to be done to have thc oiarriag 
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, Ac lord's tender ; the other, the heir*$ acceptance or Ttr 
I ; and without ijiie firft aft done by the lord, nothing accrues 
> him ; and the payment of the value of the marriage, an4 
: the land (hall be retained until he pays the value of the mar- 
e, is a penalty inflifted upon him, as in cafe of the double va- 
; and therefore it is as good rcafon that there fhould be a tender 
he one, as in the other cafe : and the Regjfier and Natura Bre^ 
«, and the Book of Entries^ arc all in point, that tender ought to 
Jledgcd ; and therefore Acre is not any rcafon to fay it moul4 
^ainly and idly allcdged ; and the ftatute of Merton, cap. 7. 
ch is, ^^ Ji hares pro domino fuo noluer'ufe martiare^^ hafh been 
lys expounded, that if upon requeft he will not marry, &c. fp 
lys there ought to be the lord's requeft. And for the mifchicfe, 
^ are rather to be fufFered than that the lawfhouldbe changed : 
there would on the other fide be as great mifchief tothe heir j 
if he (hould pay for her marria|;e without tender, (he might 
^venture be one of fuch deformity that none will marry with 
; and then what rcafon is there that he (hould pay tor her 
riage. — And Walmsley faid, in cafe of a female it is more 
r; for the word$ of the Jiatute of fVeflm. i. cap. 22. which 
s the lord two ye^rs, after (he hath accompIi(hed her age of 
cars, to. tender her marriage, the ftatute there is exprcfly, that 
lord (hall tender her marriage within the time ; then againft 
ixprefs llatute, it is no reafon he (hould have it without tea- 
Wherefore, &c. Et mdjournatur. — See the books cited. Dyer^ 2 55. 
. 2. Hen. 7. 9. 21. Edw. 4. 43. " Temps" Hen. 8. " For^ 
iture de Marriage^''* J. 40, Edw. 3. 6. 31. -^» 26. 35. Hen. 6. 
ard.*' 71. 24. Hen. 3. ** Gard.'\i4g. l8. Edw. 3. 18. 

Hen. 6. 53. (a). I'l'^V. 

'^'J ^ ' by knight** 

e is now wholly taken awiy by ix. Car, s. c. 14* and converted Into free and common focise* 

Wells againft Partridge. 
ECTIONE FIRM-^ of lands in Uxbridge. The parties 
were at ilTu^. Upon the evidence it appeared, that tlie plain- 
was leflce for three yean of a copyholder ; and the cuftom of 
manor was proved to be fuch, that a copyholder there m.ight let 
land for three years. — Anderson conceived that the leflTee of a 
^holdjcr cannot maintain an eje^ione Jirma in anv other manner ; 
if he might, it is clear he ought to (hew the eftate of his le(ror 
ic firft, and the licence of his lefTor, and the fpeqial cuftom to 
rant thj^t leafe ; ,for otherwife being a general count, it (hall 
[itended of a leafe at the common law, which a copyholder 
lot make : as if the heir in Borough Englifh brings a mort- 
nceflcr^ he ought to (hew the cuftom in his count, and declare 
rding thereto. And he held the aftion to be well maintainable ; 
he ought to (hew the cuftom, otherwife it is not good, fiut 
ufe tlicre was other clear matter for the defendunt, it w*^ p:*f' 
Dvcr, and the verdift found for the defendant;. 

Knight againft Ruihworth. 

Hilary Term, 38. LlU. — In the Ccmmon Pleat' 
iSUMPSlT. The cafe was, That one Mary Rufhworth had ApmmKe to 
entered into a bond of 2Cpl. tp the plaintiff ; and after gave ^^VtWrd^"** 
er goods to the defendant to p^y her debts. The defendant fonlJ^imfidSni. 
r the obligee going belbrc a maglftratt and depofipf ppofi o^lb U«aC it was tightly read oYcr to tbj 
r, .• fuflidtnt p pwjniain an ^Jf^m^J^h Amc, 67. 157. 



Case lo. 

A declaration 
in eje^ment b/ 
the IcITce of a 
copyholder muft 
Aiew the fpecial 
cuAom by 
which the leafo 
was made. 
Ante, 4.62. 
Port. 483. S35- 
674. 7117. 728. 

Co. Lit. 39S.a. 
4. Co. 26. 
Owen, 1 8. 
Hard. 330. 
Lutw, 803. 
Cilb. Ten. 213. 
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Kifi«>r pretending that this bond was read to the faid Mary Ru/hivarth u 

aiMnfi ^^ obligation of lool. only and fo void, aflumed to the plaintiff, 

HuftHwoRTi. that if hcand two witncflcs would ^/^e«^^ before the mayor of Zinraiii, 

Cm. Jac. 3«i. that the obligation was read to Alavy Rujhworth as an obligation 

1. Mod. 166. of 200I. that he would pay it. Whereupon the plaintiff, with 

Sid. 283. two others, came before the mayor of Lincoln^ and there depofed 

K^i6?44« ^P^" ^ hoo\i accordingly ; and hereupon brought this aaioiL 

•44* "VVhereto it was demurred. — Yelverton, for the defendant 

moved, that tliis aftion lies not ; for there is not any confidera- 

tion befides this oath, which is unlawful, and therefore roid.— 

Hearn. It is not material whether the confideration be for the 

!)laintifF*s benefit ; for if it be any charge or trouble to the dc- 
endant, it fufficeth ; as in jflianie^s Cafe ; and he conceived the 
oath to be lawful enough, he being before the mayor, not only by 
his authority, but before him alfo as a witnefs. And 2. JHen. 4. 
and N. B. R. are, that if ^feme fwears that fhe will not fuc z euik^ 
vitOy the oath is not unlawful, and fhe might be fued pro licfi^m 
fidei in this cafe in the fpiritual court ; but becaufe the matter is 
merely temporal, the temporal court will grant a prohibition, which 
allows that the oath is lawful. — Andersok. The travail of com- 
ing before the mayor is a very good confideration ; and truly tfhe 
oath is not illegal, being taken before him ; and the fmallnefs of a 
confideration is not material, if there be any ; and the cafe cited 
of '2. Hen. 4. proves that the oath is not illegal ; for the fpiritual 
court ought not to meddle therewith, being temporal. But if a 
woman fwears to marry fuch a one, and fhe be fued in court chrif- 
tian pro lafionefideU the fuit is lawful, and no prohibition lies in 
that cafe ; and if one takes an oath before arbitrators in thecoun- 
try voluntarily, wliich have no authority to take an oath, it hath 
been punifhed in the ftar-charaber, bemg falfe, for its falfitv' — 
Walmsley accord. For oaths are in two manners, v/z. by com- 
pulfion, as before judges who have authority to take an oath, or 
voluntarily by confent of the party, which is alfo lawful ; as 
^t^*^"r^^* 10. Edw, 4. II. The condition of an obligation was to prove 
i.Rr6s. ^' ^^^^ * xhiTig before J, S. it is not to be doubted but that there it 
may well be by oath before J. 5. ; and the oath being taken vo- 
luntarily and without compulfion is lawful enough. And whereas 
it was objected that the word being deponere before the mayor, is a 
word incertain, iordctonere is to lay down : but it was held certain 
enough ; for to depolc or lay down are in ixMth fynontma^ s et tanta- 
wo««/.— Beau MONO and Owen doubted herein at firfl; but after- 
wards they agreed with their companions, thatfhe confideration was 
fufficient and lawful. — Wherefore it was adjudged for tlie plaintiff, 
CA»f aa. Matthewfon againfl Lydiate. 

Jnte^ Page 408. Ca/e ao. 

Where fcrcral 'XHE cafe was HOW revived again upon a new iftion brought, 

enter into cote- •* and the matter pleaded in bar as before ; and a demurrer 

l!imrda.d^!nd thereupon.— G LAN VILE moved, tliat it was a fever al deed ; for 

thT fe»rof one cvery one covenanted by himfelf that the one fhould pay, &c. and 

of the covcnan. that the Other fhould pay, &c. and therefore it is as feveral deeds 

torsU torn off, in one piece of parchment ; and in that regard, although the deed 

2Thl^*"h"^' of the one be difcharged by the breaking off the feal, yet it re- 

pfh^T mains the deed of the other.— Warberton, Although the firfV 

Ante, 408, words have a covenant feparatim^ yet in the end is this claufc, 

Pon.s46. ft ad performandum ©miws cowucnuoius Y^di{V\ every of them 

^ f^^ui. 5t Co. ^3.56, *,SiilH-s^iSV ^-^^^-VIV ^>i^^^^^v^V v^^««^-^^-^>- 



Hilary Term, 38. Eliz, In B. R.' (470 

feparatim bound himfclf in a double freight, wherein every of them Matwiwio^ 
bound himfelf that the covenants of his companions and his ^^^ 
own (hould be performed, which is joint in itfelf. — Walmslev *'^**^'^« ^ 
and Beaumonp. The covenant is, that every one binds himfelf 
ad terformatiomm ommum conventianum mercatorum pradiilwr* ; the 
wHicli extends to every of them, reddendo Jinndafingulh^ viz, to 
perform his own covenants. — Anderson. I doubt much thereof, 
for in the premifes it is a joint deed ; as for a joint demife by 
joint leflbrs to joint leflces ; and the covenants are in words feveral ; 
fo as if the one had releafed the covenants to the one of the leflees, 
that had not difcharged the others, for tlicir covenants are ^cverd.jjJjved^Sn, 
But if a difcharge ot the deed of the one be a difcharge for all, I andKijodged 
doubt much.— Wherefore tlic Court moved the parties to com- for the pUindli; 
pound (fl). ■ poft. 546. 

Further againft Further, and Others. Cai* %i. 

DEBT upon an obligation againft/". and three others, admini- Arccorcrya- 
ftrators of 7. 5. who pleaded, that one 7. D. had brought debt ^*'1^*^ 
in the queen's oench upon an obligation of one hundred pounds bilS aU^^and 
againft one of the admmiftrators, and recovered by a nihil dicit ; may be pleaded 
and that they had riens infes maynes to fatisfy over and above the wiui 00 afleu 
iaiddebt: and it was thereupon demurred. — Gl an vile moved, ■/'»''' ^*"*<^' 
that this was not any plea ; for in regard the defendant in the aXoTt^^ 
firft aftion might have abated the bill by faying that he had co- taftate's. "** 
adminiftrators not named, this recovery ihall not bind any Am?, 41.426.' 
flranger : this recovery is alfo covinous, being by default; and in ,^ ^cv^ ^5,^ 
proof thereof vide 9. Edw. 4. pi. 12. — Anderson and Beau- w. joiies, 91. 
MOND held, tliat it was a good plc3, trima facie ; for a ftranger i. Sid. 404. 3 34. 
cannot falfify a recover)' by reafon ot joint-tenancy or non-te- strange, 409. 
nancy, or by fuch dilatories, but only for matter of fubftance ; y^t*^?^'*^ 
and if the recovery be for a true deot, it is not reafon but that * *^^' 
the adminiftrator might fuffer it to pafs by default ; and it is reafon 
it fhould be allowed to all the others : and if there be any covin, 
it is to be averred by the plaintiff ; for prima facie it (hall not be 
fo intended, but that it is true ; and if there be any covin in it, 
he may faliify it for that caufe ; and a recovery againft one admi- 
niftrator (hall bind him and all his companions; and therefore it 
is reafon it (hould bind all ftrangers. And of that opinion Owen 
and Walmsley faid tlicy were : but they would be advifed, &c. 

Stapleton's Cafe. ^ 

^ Casf 24, 

ir\REW moved the Court, that one Staplcton of Yorhjhire being Tenant in call 
-■^ tenant in t^il, covenanted to ftand feiled, in confidcration of covenants to 
the marriage of his eldcft fon, to the ufe of himfelf for life, and '^ant^^cifcd to 
after to the ufe of his eldcft fon for his life, and after to the ufe fjf ^r We*''!"' 
pf the iirft fon of his eldcft fon, which (hould be in tail; and that m^Z^xxo^^ 
afterwards the cideft fon had i flue one G'/V^ty/ Staplelor. his eldcft fon. fon in u«il; tliii 
The grandfather afterwards upon great caufe would fell part of ^**^* "o^ '"^J^c 
the land, and alfure mor^ ui rcconipence to th'e fon, and *?^*'^^'^^**^" ** . 
the purchafors would not take any allumnce unlcfs the infant Illmii^Mro^^^^^^ 
(who was but four years of age) would fuffer a recovery ; and in tail a« befort, 
yet it was conceived that the covenant did not alter any eftatc: Ante, 475,280. 

Port. S95. 
Mpor, 32. Ydv, 51. 2. Co. 52, SaU. ^19. Com. Rcp. M9. 3. Pcerc WiU. 229^ 
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Staplxtoii's and fo it was adjudged in this court, in tht czCc o£ B/ythmaitt 

^^"* . B!)thman. j^eJ Walmsley, Beaumond, // Owen conceffiruiti 

But yet to latisfy the purchalbr he prajrcd, that a guardiai 

might be allowed to that infant, that a recovery might be fuffer 

cd againft him as vouchee.— W hereto the Court agreed; am 

thcrctorc admitted two gentlemen there prefent (the infant beii:| 

A guardian ap. brought into court) to be guardians for him ; and then a recover 

^i^^ ^® *" was had of thit land at the bar, whereia the infant was Touched 

him to fuSr a *"*^ ^^ ^X ^^^ guardian appeared and vouched the common vouchee 

racoycry in order to (atikfy a purchafor. Ante» 172. Hob. 197. Cro. Car. 307. 

Cas. »5. Byron againjl Byron. 

Debts by fpecU T^EBT ss adminiftrator of ^jT^w upon an obligation. The caii 
ally are the d3- ^^ V as, 'Ihat the intcftatc died in LancaOnrc^ but the obligatioi 
ccafed'sgoods vras at London at the time of his death ; and the bifhop of Cktjhr 
whcre\hirha' '^ whofc diocefe tlie inteftate died, committed adminiftration n 
l»cn*M)bcatibe J* ^' ^^^^ releafed to the defendant ; and the archbilhop of Caw 
timeofbia teihury committed the adminiftration to the plaintiff: and tliis re 
death. leafe was pleaded in bar, and it was thereupon demurred. — War 

i.RoU.Ab,9o8. BERTON. Every debt follows the perfon of the debtee ; an. 
Swinb.3S7. Chcjier is within the province oi Tcrk^ where the archbilhop 
■>. Lev. 78. Canterhury hath nothing to do. — Anderson. Where one d:e 
'^"*^' *74* who hath goods in divers diocefes in both provinces, there Cuntcr 
4.in(t 3^*c. *^'7 ^*'^ 1^^^^ ^^^ prerogative ; othervvife there would l>e two ad 
Latch. 85. ' niiniftrations committed, which is res inaudita. The debt is whcr 
a. L^. 86. the bond is, being upon a fpecialty ; but debt upon a contni 
^ISfm'^* follows the perfon ot the debtor; and this difference hath bee j 
silk" 39.^ oftentimes agreed. Fide Dyer ^ 305. And if, the archbilhop 
Caiih. 3*74. Cayitcrbury hath not any prerogative in York^ but tliat fcveral ad 
Codoi. 70. niiniftrations ought to do committed ; yet at leaftwiic adniiniftra 
Went. 46. tion for this bond ought to be committed by the archbilhop c 
Cantirhury, Wherefore this relcafc is not any bar, 

Casi 16. Frampton cgchfl Stiles. 

If an indenture Tr\EBT Upon an obligation conditioned for the 
be pleaded as an J--^ certain covenants, in quddam indeNtura hie in curia ^ 
w^*^^* J^^^tb' ^''"^ ^^^^ ^^^^ ^^^ ^^^ indented ; but it was written h^ec indefttu 
Ihewn. "*" ^ faii. per Curiam : and it is not any indenture, although there b 
two parts rhcrfof. — Wherefore, bfcaufe the defendant did no 
Co^Lk TTb ^h-wan iiuknlure by him pleaded, it was adjudged for the plaintiff 
iiQ.a. t. RolL Abi. 2J. a. l".ti. ift?. a. urownl. 191. Cro. Jyc. 42';. i. Roll. Rqi. 40J 
Dyer, ij. 3. bjc. .U;. 3yi. J.S-U:. 76. 

Case 27. AnonVUlOUS, 

Ifrh<;liufband "P\Ei>T r;^iiinft tl^e defendant as executor. He picj^Jed, »v tvirqHt 
of a/«w«execu- -L^ r.vr.'utof , \sfr. and a fpcciai verdift found, that admin iftratioi 
tr.x detain part ^^f ^;.^ poods i/f the tcOator was ccmmittcd to the Wile of lli 

only of tnetet ,i~i^ I'jj j^i..it../ ^. 1 

\ tatorS -oods, he ^«iitJ'*' '"N ^^ho ].; dcz.i , anci t!iat nc kept l^oaum partem oaKorum i\ 

I is z.\ executor" lli.*' ha'u!?. ii'iu loid them. — Wiu.iams moved that this verdift \vj 

J<jortort, void for tlic ui.cutainty ; for bcjuim ptjf tern U alogethcr uncertain 
1 Afitc, 406. — jg^j^ j^ ^^y,~ l^j.|j I,, ]-.p y^'^.[\ enough ; for if he detain any part, 1 

j Po. . 410. n^rikes hin) < \tciitor di fcrj fcrt, ib\'. Wherefore it was adjudged fo 

5, Cc, 33. tiio pli«ijuiff. 

V^-r, i'2y ii6. z^:. Mod,, :< Xoy, 65. Gculdf. 116. a.Vcm. 147. a. Term Rep 97. 387.55; 

l\:\>. OV VOL. T. FAI^T I 
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